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Vacation. 


1. Y the common law of the church, the profits of 
the vacation were to be laid out for the benefit of 
the church, or reſerved for the ſucceſſor ; but by ſpe- 


Who ſhall have 
the profits 
during the vVa- - 
cancy of a be- 


cial privilege or cuſtom, the biſhop or archdeacon might nefice. 


have the ſame, or ſome part thereof: ſo alſo, it is ſaid 

the king might take the profits of a free chapel, and the 
patron of a donative tig profits of ſuch donative, during 
the time of vacation. Lind. 137, Gibſ. 749. 


But by the ſtatute of the 28 H. 8. c. 11. it is enacted 
as followeth;z viz. Foraſmuch as in the Hatute for the pay- 


ment of firſt fruits, it is not declared who ſball haue ibe fruits 
tithes and other irofits 1 ſpiritual promotions, offices, benefices 
and dignities, during the time of vacation thereof; divers of 
the archbiſhaps and biſhops of this realm have not only tulum the 
time of the taking of tithan bath approached deferred the colla- 
tion 4 ſuch benefices as have been ¶ their own patronage, but 
alſe have upen pre/entatrons of clerks made unto them by the 
Juft patrons, deferred Wmmſiitute induc! and ad nit 
clerks, 10 the intent that they might receive to their own 
the ſame tithes growing and ariſing during the vacation: fo 
that thro' ſuch delays (over and above the firſt fruits) they 


have been conſtrained to loſe all or the moſt part of one year's. 


profits, to their great loſs and hindrance it is therefore enacted, 
that the tithes, fruits, oblations, obventions, emaluments, com- 
modities, advantages, rents, and all other whatſoever revenues, 
caſualties, and profits, certain and uncertain, belonging to any 
archdeaconry, deanry, prebend, par ſonage, vicarage, hoſpital, 
wardenſhip, prove/iſhup, or other ſpiritual promotion, benefice, 
dignity or office, growing or coming during the time of vaca- 
tion, ſhall belong to ſuch perſon as ſhall be thereunto next pre- 
ſented, promoted, inſtituted, inducted, or admitted, toward: the 
payment of his firſt fruits. 

And if any archbiſhop, biſhop, archdeacon, ordinary, or any 
other per ſon or perſons to their uſes and behoof, ſhall receive or 
take the ſame, and ſhall not upon reaſonable reque/t-render the 


ſame to the next incumbent lawfully inſlituted, inducted or ad- 


mitted, or ſhall let or interrupt the ſaid incumbent to have the 
fame ; be ſhall forfeit treble value, half to the king and half 
to the incumbent, to be ms in any of the king's courts. 
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To ſuch per fon as ſhall be thereunto next preſented, promoted, 
inſtituted, inducted, or admitted In order to receive the 
benefit of this clauſe, it is not abſolutely neceſſary, that 
the clerk be preſented by the lawful patron ; but if he get 
inſtitution and induction, tho” he is afterwards removed 
by guare impedi!, he, and not the clerk who comes in 
upon ſuch removal, ſhall have the profits of the vaca- 
tion. And the reaſon is, becauſe till he is removed, he 
is incumbent de facto, and as ſuch is liable to all burdens 
and duties, and is therefore in reaſon and equity intitled 


to all the proſits. 1 Rol. Rep. 62. Gibſ. 749. 
But in caſes where the inſtitution and induction are 


declared by la to be ipſo facto void (as in eaſe of fimony, 


or the like), there the church Ming been really never 
full ſince the death of the foregoing incumbent, and by 
*tonſequence the vacancy ſtill continuing, there the pro- 
fits of courſe ſhall paſs to him who ſhall be ne preſented, 
inſtituted; and inducted. GHH. 749. | 
But tho' the church doth become void hy the omiſſion 
of ſome ſubſequent duty to be per formed, yet having been 
full by inſtitution and induction, and the pegſon thereby 
liable to the payment of firſt fruits, he ſhaſl not loſe the 
profits of the vacation; only the-profits from the time of 
ſuch avoidance ipſo facto will go tithe next incumbent, 
as profits of the vacation, which eommenceth from thence, 
749. | Wi | 

22 or admitted] This cannot be underſtood diſ- 
junctively, as if preſentation or admiſſion (without inſti- 
-tution and inducklon) intitled the ſuceeſſor to the profits 
of the vacation; but admiſſion here (coming after induc- 
tion) was plainly added, to include thoſe preferments 
which are not taken by inſtitution and induction. Ard 
altho” in preferments which are fo taken, inſtitution gives 
a right to enter upon and take the profits'as well of the 
vacation as others; yes that which alone can give a right 

| to ſue for them, is induction. Gb. 749. 
Sequettraiion iſ- 2. Anctently upon the death of an incumbent, with- 
ng ler 1 out any formal ſequeſtration, the rural dean was to take 
vcie. the vacant benefice into his izfe cuſtody, and to provide 
for the neceflary cure of fouls ; and to take care that the 
glebe land was ſeaſonably tilled and ſowed, to the beſt 
advantage of the ſueceſſor, to whom they were to give up 
the intermediate profits, and be allowed their nece ſſary 
charges, which upon diſpute were to be moderated by the 
biſhop or his official. But the canon lawyers in proceſs 


of dime deprived the country deans of this, as well as of 
. * all 


| wk * 
| Uacation, 


all other parts of juriſdiction; and the chancellors of 
biſhops, or their archdeacons, laid claim to the cuſtody 
of vacant churches, and by forms of ſequeſtration aſſigned 
them over to the oeconomt or lay guardians of the church. 
Xen. Par. Ant. 647. 

For now, the ordinary way of managing the profits of 
vacation is by ſequeſtration granted to the churchwardens. 
Upon conſideration of which, Dr. Watſon and Dr. Gibſon 
take occaſion to wiſh, that ſome of the neighbouring cler- 
gymen might be appointed, and would take upon them 
the trouble of that office, in inſpecting and managing the 
profits, and of ſupplying or providing for the cure ; and 
that the ordinary, in granting patents, would not convey 
to chancellors, commiſſaries, or officials, the right of 
granting theſe ſequeſtrations, in times of vacation, but 
would reſerve it to their-own immediate cogniſance ; ſince 
it is, a point in which the intereſt of the church and 
clergy, and alſo the immediate care of ſouls for the time, 


ate fo nearly concerned. Gi. 


ze The churchwardens, having taken out a ſequeſtra- Mangement of 
tion under the ſeal of the office, are to manage all the the prof. 


profits and expences of the benefice for the ſucceſſor ; to 
plough-and ſow the glebe, gather in tithes, threſh out and 
{ell corn, repair houſes, make up his fences, pay his 
tenths, ſynodals, and procurations; and what other things 
are neceſſaty during the vacation. 

But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at common law, nor in any 
of the king's temporal courts z but only in the ſpiritual. 
court, or before the juſtices of the peace in ſuch caſes as 
the law impowers them to hear and determine. 7ohnſ. 122. 

Thus ia the caſe of Berwick and Swanton, T. 1692; it 
was reſo]ved, that a ſequeſtrator cannot bring a bill alone 
for tithes ; becauſe he is but as a bailift, and accountable 
to the biſhop, and has no intereſt. Bunb. 192. 


4. By the ſtatute of 28 H. 8. c. 11. Jt Hall be lawful Supely of the 
to every archbiſhop, biſhop, archdeacon, and ordinary, their © 


officers and mini/ters, to retain in their cuftady ſo much of the 
profits of the vacation, as ſhall be ſufficient to pay unto fuch 
per ſon as ſhall ſerve the cure his reaſonable ſtipend or ſalary, 
| 


3 | | 

And if the fruits of the vacation be not ſufficient to pay the 
curate's ſtipend and wages for ſerving the cure the vacation 
time; the ſame ſhall be borne, and paid by the next i acumbent, 
within fourteen days next after he hath the poſſeſſion of his liv- 


ing, I. 10. 
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And it may be ſafeſt for the church wardens, to get it 
ſtated by the ordinary, when they take out the ſequeſtra- 
tion, what they are to pay to the curate weekly for the 
ſerving of the cure; and then there can be no contention 
about it when they make up their accounts. Par. L. c. 29. 
And Dr. Gibſon ſays, ſuch curate ought to be duly 
licenſed by the ordinary, for ſerving of the cure; other- 
wiſe if he proceeds without ſuch licence, he can have no 
title to any fRipend or ſalary; nor can any be legally re- 
ſerved and deducted for him. Gibſ. 7 50. 
Succeſſur when 5. The ſucceſſor's right to enter commenceth immedi- 
to emer, ately upon his induction, but his right to the profits com- 
menceth from the avoidance of the benefice. But where 
the benefice is in leaſe, and there is a year or more to come in the 
term; the leſſee may bold and enjoy the lea'e to the end of the 
year wherein he is entered at the time of the death of the laſt 
incumbent ; paying to the ſucceſſor all ſuch rent and ſervices as 
for the remnant of the ſaid year ſhall upon ſuch leaſe be due, and 
the ſucceſſor may recover the ſame in like manner as his prede- 
F | ceſſor might have done. Provided, that the ſucceſſor, in ſuch 
| cafes may have, upon one month's warning after his induction, 
the manſ/ion-houſe, with the glebe belonging to the ſame (not 
being ſown at the time of his predeceſſor's death), for main- 
tenance of his houſehold ; dedufting for the ſame in his rent as 
heretofore hath been paid for the ſame,” or as it is reaſonably 
worth, 28 H. 8. c. 11. 1. 8, 9. 
Seoueſuatori to 6. As ſoon as a new incumbent is inſtituted and in- 
e ducted, the ſequeſtrators are to account to him for all the 
profits of the benefice, which they have received during 
| the vacancy, at. c. 30. | 

in which account they may deduct their reaſonable ex- 
pences, for the collecting and levying the tithes, fruits, 
emoluments, rents, and other — riſing and growing 
during the vacation. 28 H. 8. c. 11. % 5. 

If he be diſſatisfied with the account, he may bring 
them to account before the ordinary, dy whom all things 
relating hereunto are properly examinable and to be de- 
termined. HWatſ. c. 30. 

In the caſe of Jones and Barret, H. 1724 ; on a bill by 
the vicar of Weſt Dean in the county of Suſſex againſt 
the defendant who was ſequeſtrator, for an account of the 
profits received during the vacation; it was objected for 
the defendant, that the biſhop ought to have been made 
a party, fince the ſequeſtrator is accountable to him for 
what he. receives, by the ftatute of 28 H. 8. And the 
court ſeemed to think the biſhop ſhould have been a 


party; 
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party; but by conſent the cauſe was referred to the biſhop 
of the dioceſe. Bunb. 192. 

7. By the 28 H. 8. c. 11. If an incumbent before his 
death hath cauſed any of his gebe lands to be manured and ſown 
at his proper cots and charges with any corn er grain; he 
may make his teflament of all the profits of the corn growing 
upon the ſaid glebe lands ſo manured and ſown. ſ. 6. 


But it his ſucceſſor is inducted before the ſeverance 


thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for although the executor repreſent the perſon of 
the teſtator, yet he cannot repreſent him as parſon, inaſ- 
much as another is inducted. 1 Roll's Abr. 655. 
Otherwiſe, if the parſon dieth after ſeverance from the 
ground, and before the corn is carried off; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe, tho' it was not 
ſet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The fame is true in 
caſe of deprivation, or reſignation, after glebe ſown: 
the ſucceſſor ſhall have the tithe, if the corn was not 
ſevered at the time of his coming in; otherwiſe if ſevered. 
Gib . 662. | | 
n the caſe where lands are let to f.rm, it is enacted by 
the 11 C. 2. c. 19. as follows: Whereas, where a leſſor or 
landlord, having only an eflate for life in the lands tenements 
or hereditaments demiſed, happens to die before, or on the day 
on which any rent is reſerved or made payable, ſuch. rent or any 
thereof is not by law recoverable by the executors or admi- 
niſtrators of ſuch leſſor or landlord; nor is the perſon in rever- 
ſion entitled thereto, any other than for the uſe and sccupation 
of ſuch lands tenements or hereditaments from the death of the 
tenant for life ; of which advantage hath been often taken by 
the under tenants, who thereby avoid paying any thing for the 
ſame e for remedy thereof, it is enactad, that where any tenant 
far life ſhall die before or on the day on which any rent was re- 
ſerved or made payable, upon any demiſe or leaſe of any lands 
tenements or hereditaments which determined on the death of ſuch 
tenant for life,” the executors or adminiſtrators of ſuch tenant 
for life, may in an action upon the caſe recover of the under- 
tenant, if ſuch tenant for life die on the day on which the ſame 
was made payable, the whale, or if before ſuch day, then a pro- 
portion of ſuch rent according to the time ſuch tenaat for life 
lived, of the laſt year, or. quarter of a year, or other time in 
which the ſaid rent was growing due; making all juſt allow 
ences, or a preportionable part thereof. 1. 15. | 
Under which words /ands, tenements, or hereditaments, 
it hath been holden, that not only glebe lands are includ- 


ed, but alſo tithes, for tithes are hereditaments. A leaſe 
B 3 tor 
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ſor a year, if the incumbent ſhall ſo long live or con- 
tinue incumbent, is conſtrued to enure ſor a year, and 
this ſtatute, it hath been argued, divides the rent, be it for 
lands or tithes, between the executor and ſucceſſor, mak- 
ing proportionable allowances for taxes and other out- 
oings. g 

Sir William Blackſtone ſays, the courts of law have of 
late years leaned as much as poflible againſt conſtruing 
leaſes, where no certain term is mentioned, to be tenan- 
Cies at will, but have rather held them to be tenancies 
from year to year ſo long as both parties pleaſe, eſpecially 
where an. annual rent is reſerved : in which caſe, they 
will not ſuffer either party to determine the tenancy even 
at the end of the year, without reaſonable notice to the 
other. 2. Black. 147. 

And in the caſe of Timmins and Rawlinſon, H. 5 G. 3. 
it is faid by the court, that even a leaſe at will is a tenan- 
cy for a year certain ; and it is not material in ſuch cpſe, 
whether the leaſe be in writing or not in writing. Burr. 
Mansf. 1609. | 

On the other hand, it is contended, that this act be- 
tween landlord and tenant had not the caſe of tithes in 
contemplation. Unto which purpoſe is applicable the 
opinion of a very great man, the late biſ:;op Hoadly, who, 
in a letter to his ſon upon this ſubject, expreſſeth himſelf 
thus : ©* The clauſe in the act of 11 G. 2. can only ex- 
„tend to ſuch leaſes, as tenants for life had power by 
e Jaw to make before the ſaid act; the act creating no 
b new power, but remedying an inconvenience arifing 
& in the exerciſe of an old power. This proves, that it 
dc cannot affect thoſe leaſes, which common incumbents 
© of pariſhes often make to their tithe- holders, fixing days 
« of payment generally halt-yearly. Such leaſes, tho? 
c expiring with their makers, yet are not touched by this 
« act, nor can they deprive a ſucceſſor of any of the 
be tithes which fall after the death of the predeceſſor, by 
<« virtue of this clauſe, which gives ne leflor's executors 
« a right to the proportion of rent to the day of his death; 
e becauſe gheſe leaſes are not. (properly ſpeaking) leaſes, 
ce nor of force againſt the ſucceſſor, and do not give the 
* under- tenant any ſuch advantage, as this clauſe was 
meant to prevent. For the clauſe was deſigned to pre- 
vent the cunning of diſhoneſt under-tenants, who took 
%a handle from ſuch leaſes to pay neither the executors 


of the leſſor nor his ſucceſſor; which cannot affect the 


ceaſe of a ſueceſſor in a living, whe has a right to all the 
N ö „ tithes 


Vacation. 


<« tithes from the death of his predeceſſor without this 
act, as the executors of the predeceſſor have to all in his 
time. And as to the under-tenant, if he has paid the 
e predeceflor any of thoſe which belong to the ſucceflor, 
© it is to his own loſs; which ought to be made up by 
the, predeceſſor's executors, and may by law be re- 
© quired, This clauſe therefore had no relation to the 
„common leaſes of incumbents of parithes at all.” 
His lordſhip adds, 'Fheſe obſervations convinced no 
« jeſs a lawyer than Mr. Baron Clerke, who miſtaking 
« the act had given his opinion to the archbiſhop of York 
6. to the contrary,” 

In an anonymous caſe, about three years after making 
this act, reported by Bunbury, M. 1730. In the ex- 
chequer: A rector agreed with his pariſhioners for tithes, 
for a certain (um payable yearly at Michaelmas. 'The 
rector died about a month before Micbaelmas. The 
agreement determining by the death of the parſon, the 
ſucceſſor ſhall be entitled to tithes in kind only from the 
death, and the executor of the laſt incumbent to a pro- 
portion according to the agreement till the time of the 
teſtator's death, And this is by an equitable conſtruc+ 
tion. Bunb. 294. 

With reſpe& to thoſe tithes which are not in leaſe there 
can be no doubt, but that the executor ſhall be intitled to 
thoſe that became due before the incumbent's death, and 
that the ſucceſſor ſhall be intitled to thoſe that became 
due after the incumbent's death. 

And here a caſe frequently happeneth, with reſpect to 
modus's in lieu of tithes ; which tithes, if taken in kind, 
would have been due before the death of the incumbent, 
and the modus for the ſame is not due till after the death 
of the incumbent, Which caſe not coming in any ſenſe 
within the purview of the ſaid ftatute, it ſeemeth that the 
executors are not intitled ta-the ſaid modus or to any part 
thereof; but that the whole ſhall go to the ſugceſſot. 

There is another caſe, wherein it may be diſputed, at 
what time the modub itfelf ſhall be faid to be due. As 
for inſtance, it is uſual in many places to aſcertain the 
modus at Martinmas, by then taking an account of the 
ſtock for the year preceding; and not to receive the 
modus till Eaſter following. In which caſe if it ſhall 
appear from the evidence, as from payments thereof ſome- 
times made at the time when aſcertained, or in the inter- 
mediate ſpace betwixt that time and the more ufual and 
ordinary days of payment, or from receipts given and ac- 
| 4 cepted 
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cepted for the ſame as due at the time when aſcertained, 
or the like, and that the payment thereof was only de- 
ferred for convenience, when the incumbent ſhould re- 
ceive his other dues, or for other like cauſe; in ſuch caſe 
it will be due to the executor : But if it ſhall appear, that 


the ſame hath been underſtood as not due until ſuch future 


day, and only advanced ſometimes before ſuch day to 
anſwer the incumbent's neceſſities or other convenience, 
then it ſeemeth that it will go to the ſueceſſor. So that 
this is a matter not of law, but of fact; and depends 


upon. the evidence. | 
As to diſputes concerning things fixed to the freehold, 


as hangings, tapeſtry, grates, glaſſes, furnaces, and ſuch 
like ; hes falling in with the general doctrine about 
what ſhall belong to heirs or ſucceſſors, on the one hand, 
and executors or adminiſtrators on the other, are treated 


ot under the title Mills. 
Vacation of biſhopricks. See Biſhops. 
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1. A Veſtry properly ſpeaking, is the afſembly of the 

whole pariſh met together in ſome convenient 
place, for the diſpatch of the affairs and buſineſs of the 
pariſh ; and this meeting being commonly held in the 
veſtry adjoining to, or belonging to the church, it thence 


takes the name of veſtry, as the place itſelf doth, from 


the prieſt's veſtments, which are uſually depoſited and 
kept there. Par. L. c. 17. 

2. On the ſunday be fore a veſtry is to meet, publick 
notice ought to be given, either in the church after di- 
vine ſervice is 1 or elſe at the church door as the 
pariſhioners come out; both of the calling of the ſaid 
meeting and alſo the time and place of the aſſembling of 
it; and it will be faireſt then alſo to declare for what bu- 
ſineſs the ſaid meeting is to be held, that none may be 
ſurpriſed, but that all may have full time before to conſider 
of what is to be propoſed at the ſaid meeting. Watſ. c. 39. 
H ar. L. 6. 17. 


And 


Ueſtry, 
And it is uſual that for half an hour before it begins, 


one of the church bells be tolled, to give the pariſhioners 
notice of their aſſembling together. Par. L. c. 17. 


3. Anciently, at the common law, every pariſhioner Who may rite, 


who paid to the church rates, or {cot and lot, and no other 
perſon, had a fight to come to theſe meetings : But this 
muſt not be underſtood of the miniſter ; who hath a ſpe- 
cial duty incumbent on him in this matter, and muſt be 
reſponſible to the biſhop for his care herein : and therefore 
in every pariſh meeting, he preſides for the regulating and 
direQing this affair ; and this equally holds, whether he 
be rector or vicar. Par. L. c. 17. 

Alſo out-dwellers, occupying land in the pariſh, have a 
vote in the veſtry, as well as the inhabitants. Jobnſ 19. 


4. E. 11 GC. Phillybrown and Ryland, The plaintiff yindriag per- 
brought a ſpecial action upon the caſe, for excluding him ſons from the 


from the veſtry room; and upon demurrer, the court 
made no difficulty, but that ſuch an action was maintain- 
able : however, in this caſe, they-gave judgment for the 
defendant, it not being averred that the pariſh had any 
property in this room, or right to meet there; fo that 
for ought appears it might be the defendant's own houſe, 


meet 8. 


and then he might let in whom he pleaſed, and refuſe the 


reſt. Str. 624. 


5. And when they are met, the major part preſent will Majority con- 


cluſi ve. 


6. 7. 9 G. 2. Stoughton and Reynolds, Adjudged, that Power of ad- 
journing. 


bind the whole pariſh. Watſ. c. 39. 


the right of adjourning the veſtry, is not in the miniſter 
or any other perſon as chairman, nor in the churchwar- 
dens, but in the whole aſſembly, where all are upon an 
equal footing ; and the ſame muſt be decided (as other 
matters there) by a majority of votes. Str. 1045. 

7. And to prevent diſputes, it may be convenient, that 
every veſtry act be entred in the parith book of accounts; 
and that every man's hand conſenting to it, be ſet there- 
to. Par. L. 54. | 

8. The veſtry clerk is choſen by the veſtry; and he acts 
as regiſter or ſecretary thereto, but hath no vote: and 
his buſineſs is, to attend at all pariſh meetings, and to 


draw up and copy all orders and other acts of the veſtry, 


and to give out copies thereof when neceſſary: and there- 
fore he bath the cuſtody of all books and papers relating 


thereto. Par. L. Cs 18. (a) 9». The 


— 


—_ 


ö (a) But his office is not ſuch for which mandamus will lie, 
though perbaps the veſtry clerk may have that wric to —_ 


Entry of acta 
made, 


Clerk, 


. 


10 Ueſtry. 

Beatle, 9. The beadle (in the ſaxon byde/, from beodan, to bid) 
is choſen alſo by the veſtry ; and his buſineſs is to attend 
the veſtry, to give notice to the parifhioners when and: 
where it is to meet, and to execute its orders as their meſ- 
ſenger or ſervant. Par. L. c. 17. f + 

SA veliry. 10. Select veſtries ſeem to have grown from the prac- 
tice of chuſing a certain number of perſons yearly, to 
manage the concerns of the pariſh for that year ; which 
by degrees came tobe a fixed method, and the pariſhioners 
joſt not only their right to concur in the publick manage- 
ment as oft as they would attend, but alſo (in moff places, 
if not in all) the right of electing the managers. And 
ſuch a cuſtom, of the government of parifhes by a ſelect 
number, bath been adjudged a good cuſtom in that the 
churchwardens accounting to them was adjudged a good 
account. Gibſ. 219. 

In ſome pariſhes, theſe ſelect veſtries having been 
thought oppreſſive and injurious; great ſtruggles have 
been made, to ſet aſide and demolith them. Par. L. c 17. 

And no wonder that-it hath been fo, in ſuch pariſhes 
where by cuſtom they have obtained the power to chuſe 
one another; for it is not to be ſuppoſed, but that if they 
are guilty of evil practices, they will chuſe ſuch perſons as 
they think will connive at or concur with them therein. 

M. 2 W. Batt and others againft Watkinſon. In a 
prohibition prayed to the ſpiritual] eourt at York, the 
ſuggeſtion ſet forth, that the pariſh of Maſßbam in York- 

il ſhire was an ancient pariſh, and that time out of mind 

; : there were twenty-four of the chief pariſhioners, who all 

i] along had been called the four and twenty; and that du- 

| ring time immemorial, as often as any one- of the ſaid 

four and twenty pariſhioners happened to die, the reſt 

ſurviving of the four and twenty did chuſe, and during all 

| . the ſame time uſed to chuſe, one other fit and able pariſh- 
| Toner of the ſame pariſh, to be one of the four and twent 

| in the roota of him fo decezſed ; and that within the ſaid 

| 


pariſh there is, 2nd during time immemorial there always 
| bath been a cuſtom, that the ſaid four and twenty for the 
* time being have been uſed and accuſtomed as often as 
1 there was occaſion, to make tates, and to aſſeſs reaſon- 

‚ able ſums of money, upon the pariſhioners and inhabit- 
ants in the ſaid pariſh for the time being for the repairs 
of the church; and that the churehwardens of the ſaid 


thoſe who have the cuſtody of the pariſh books, to deliver them 
to him. The King v. the Charchawurdens of Croydon, g Term 
Rep. 713. | . 1 * 

patiſh, 


Veſtry. 


pariſh, during all the time aforeſaid, have uſed to receive 
all duties and dues for burials in the body or iles of the 
ſaid church; and if any of the inhabitants refuſed to pa 

the ſaid rates br dues for burials as aforeſaid, then the 
churchwardens by warrant from the twenty four for the 
time being, were uſed to diſtrain the goods and chattels 
of the ſaid pariſhioners in the ſaid pariſh ; ang that the 
ſaid twenty four with the conſent of the vicar or curate, 
have uſed to repair the body and iles of the ſaid church; 
and that the churchwardens for the time being, during 
all the time aforeſaid, have always uſed to give up their 
accounts to the ſaid four and twenty, who allowed or diF- 


allowed the faid accounts as they ſaw expedient; and that 


on the allowance of ſuch account, the churchwardens 
have always beea diſcharged from giving anyother account 
in any other place; that the plaintiffs were churchward» 
ens for the year 1680; and after this year was ended, they 
gave in their accounts to the four, and twenty; and that 
tho? all pleas concerning preſcriptions and cuſtoms ought 
to be determined by the common law, yet the defendant 
hath drawn and cited them into the ſpiritual court to 
give in and pals their ſaid accounts there; and altho” the 
ſaid plaintiffs have pleaded all the matters aforeſaid in the 
ſaid ſpiritual court, yet the ſaid defendant hath refuſed to 
admit or to reteive the ſaid plea, Upon great debate of 
this caſe at ſeveral times, the court was of opinion, that 
the cuſtom was good and reaſonable, and a prohibition 
was granted, Lutw. 1027. ; 

So tbat preſcription and conſtant immemorial uſage 
ſeems to be the baſis and only ſupport of this (elect veſtry. 
And purſuant hereunto, upon the ſame foundation, and for 
the ſame reaſons, was the ſelect veſtry of the pariſh of St. 
Mary At-Hill in London confirmed and eſtabliſhed in the 
king's bench, not many years agd. And fince that time, 
the ſelect veſtries of St. Saviour's and St.Olave's in South- 
wark, for want of proof of ſuch preſcription and imme- 
morial uſage, have ben ſet aſide and demoliſhed. Par, L. 
c. 17. 
in the act of the 10 Ju. c. 11. for building fifty new 
churches ; the commiſhoners ſhall appoint a convenient 
number of ſufficient inhabitants to be veſtrymen ; and 
from time to time, upon the death removal or other void- 
ance of any ſuch veſtryman, the reſt or majority of them 
may chaſe another, f. 20. 

la the ſeveral private acts for building particular 
churches ; ſometimes the miniſter, churchwardeas, over- 

| N ſeets 


— 


i 
| 
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| 

| 
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ſeers of the poor, and others who have ſerved, or paid fines 
for being excuſed from ſerving thoſe offices; ſometimes, 


the miniſter, churchwardens, overſcers of the poor, and all 


who pay to the poor rate; ſometimes, only all who pay 
ſuch a ſum to the poor rate ; ſometimes, all who rent 
houſes of ſo much a year ; are appointed to be veſtrymen 
within ſuch pariſhes, and no other perſons. 


— 


' Wear, 


A Vicar, vicarins, is one that hath a ſpiritual promo- 
tion or living under the parſon; and is ſo denomi- 
nated, as officiating vice eius, in his place or ſtead, And 
ſuch a promotion or living is called a vicarage ; which is 
a part or portion of the parſonage, allotted tothe vicar ſor 
his maintenance and ſupport. 

This part or portion is in ſome places an annual ſum 
of money certain; but in moſt places it is a part of the 
tithes in kind, which moſt commonly is the ſmall tithes; 
and in ſome places he hath a part of the great tithes, and 
alſo of the glebe: and ſuch a one is called a vicar en- 


| | 


.dowed. 


Thus he that hath the right to the poſſeſſion of the leſſer 
part, is called a vicar; and he that hath the other and 
greater part of tithes, is called the parſon, who in ſome 
pariſhes is a clergyman, and ſometimes the miniſter or in- 
cumbent of the ſame church; but in other places he is a 
mere layman, and cannot ſupply the church but by a ſpi- 
ritual vicar : and this ſo poſſeſſed by a layman, is called 
an impropriation, and himſelf the ;mpropriator. 

An appropriation is properly, when ſuch a parſonage 
(or vicarage or other church preferment) is in the hands 
or poſſeſſion of ſome eccleſiaſtical perſon and his ſuccef- 
fors, and can be made only to a body politick or corpo- 
ration ſpiritual, that hath ſucceſſion, whereby ſuch body 
becomes perpetual incumbent of the benefice appropriated, 
and ſhall for ever enjoy the tithes and other profits, and 
the cure of ſouls belonging thereto. | 

But the words impropriation and appropriation are ge 
rally confounded in the books: and the law concerning 
the whole is treated of under the title Appropriation. 


Uicar general. 


7 CAR general is an officer whoſe office is uſually 
annexed to that of Chancellor ; and is therefore treated 


of under that title. 


Vigil. See Yolidaps. 


8 n. — - 


Ui laita removenda. 


72 laica removenda is a writ which (upon the biſhop's 
certificate in chancery of a force and reſiſtance touch- 
ing a church) lieth where a debate or controverſy is be- 
tween two parſons for a church, the one whereof doth 
enter into the church with ſtrong hand and great power 
of the laity, holding the other out, and keeping poſſeſſion 
thereof with force and arms. Whereupon he that is fo 
held out of poſſeſſion may bave the (aid writ directed to 
the ſheriff of the county, to remove the force within that 
church, and (if need be) to raiſe the power of the county 
to his aſſiſtance, and to arreſt and impriſon the perſons 
that make reiiftance, ſo as to have their bodies before the 
king at à certain day to anſwer the Contempt. Which 
writ is ſometimes grantable without the biſhop's certift- 
cate as aforeſaid: for it may, as it ſeemeth, be had upon 
a ſurmiſe made thereof by the incumbent himſelf without 
ſuch certificate; there being a diſtin and ſeveral form 
thereof in each of the ſaid caſes. ' So that this writ pro- 
perly lieth for the removal of any forcible poſſeſſion of a 
church kept by laymen. God. 645. F. N. B. 124. 

By this writ the ſheriff ought not to remove the in- 
cumbent who is in poſſeſſion of the church, whether the 
poſſeſſion be of right or wrong; but only to remove the 
force. F. N. B. 125. | 

The writ is made returnable into the king's bench, in 
which court the offenders ſhall be fined and puniſhed for 
the force : and reſtitution alſo ſhall be awarded out of the 


ſame court (as it ſeemeth). V atſ. c. 30. 


Uilitation, 
NO T E, free chapels and donatives (unleſs ſuch do- 
native hath received the augmentation of queen 


Anne's bounty) are exempt from the viſitation of the or- 
14 ; dinary; 


13 
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Origin. 


Who @ all vifit. 


Utlitatton, 
dinary; the firſt being viſitable only by commiſſion from 
the king, and the ſecond by commſſion from the donor: 


And there are alſo other churches and chapels exempted, 


which did belong to'the monaſteries ; having heretofore 
obtained exemptions from ordinary viſitation, _ and being 
viſitable only by the pope; which by the ſtatute of 25 H. 8. 
c. 21, were made viſitable by the king, or by com- 
miſſion under the great ſeal. Theſe, and other exempt- 
ed churches or chapels, ſo far forth as they are exempted 
are not treated of under this title ; the purport whereof 
extendeth only to places viſitable by the biſhop or his ſu- 
bordinate officers. X 

1. For the government of the church, and the correc- 
tion of offences, viſitations of pariſhes and dioceſes were 
inſtituted in the ancient church; that ſo all poſſible care 
might be taken to have good order kept' in all places. 
God. Append. 7. 

2. For the fn ſix hundred years after Chriſt, the bi- 
ſhops in their own perſons viſited all the pariſhes with- 
in their reſpective dioceſes every year; and they had 


'. ſeveral deacons in every dioceſe to aſſiſt them. After that, 


How often, and 
in w bat oder. 


they had authority in caſe of ſickneſs, or other publick 


concerns, to delegate prieſts or deacons to aſſiſt them; 
and hereupon, as ſhould ſeem, they cantoned their great 


dioceſes into archdeaconries, and gave the archdeacons 
commiſſions to viſit and inquire, and to give them an ac- 
count of all at the end of their viſitations; and the bi- 
ſhops reſerved the third year to themſelves, to inform 
themſelves (amongſt other things) how the archdeacons 


their ſubſtitutes per formed their duties. Deg. p. 2. c. 15. 


Jebnſ. 151. 
3. By a conſtitution of Otho : Archbiſhops and biſhops 


ſhall go about their dioceſes at fit ſeaſons, correcting and 


reforming the churches, arid conſecrating and ſowing the 
word of life in the Lord's field. Ath. 56. 5 
And, regularly, the order to be obſerved therein is this: 


In a dioceſan viſitation, the biſhop is firſt to viſit his 


cathedral church ; afterwards the dioceſe: In a metro- 
political viſitation, the archbiſhop is firſt to viſit his own 
church and dioceſe ; then in every dioceſe to begin with 


the cath«dral church, and proceed thence as he pleaſeth 


to the other parts of the dioceſe, Which appears from 
abundance of inſtances in the eccleſiaſtical records, as well 


ef papal diſpenſations for the archbiſhop to viſit without 
obſerving the ſaid older, as of epilcopal licenges for the 


10 —  yiſitor 


Viſitation. 
viſitor to begin in other parts of the dioceſe than in the 
cathedral church. G15. 957. cl 

And this ſprang from the precept of the canon law, 
which requires, that the archbiſhop willing to viſit his 
province, ſhall firſt viſit the chapter of his own church, 
and city, and his own dioceſe: and after he hath once 
viſited all the dioceſes of his province, it ſhall be lawful 
for him (having firſt — — the advice of his ſuffragans, 
and the ſame being ſettled be fore them, which ſhall be 
put in writing that all may know thereof) to viſit again; 
according to the order aforeſaid, altho* his ſuffragans ſhall 
not aſlent thereunto. And the like form of viſiting ob- 
ſerved by the archbiſhops, ſhall be obſerved alfo by the 
biſhops in their ordinary viſtations. Id. 

By Can. 60. for the office of confirmation, it is injoin- 
ed, that the biſhop ſhall perform that office in his viſita- 
tion every third year; and if in that year, by reaſon of 
ſome infirmity, he be not able perſonally to viſit, then he 
ſhall not emit the ſame the next year after, as he may 


conveniently, | 
Upon which Dr. Gibſon obſerveth, that by the an- 


cient canon law, viſitations were to be once a year: bur 


it is to be noted, that thoſe canons were intended of pa- 
rochial vifitations, or a perſonal repairing to every church; 
as appears not only from the aſſignment of procurations 
(originally in proviſions and afterwards in money) for the 
reception of the biſhop; but alſo by the indulgence 
which the law grants in ſpecial caſes, where every church 
cannot be conveniently repaired to, of calling together 
the clergy and laity from ſeveral parts unto ane conve- 
nient place that the viſitation of them may not be poſt- 
pened. From this indulgence, and the great extent of 
the dioceſes, grew the cuſtom of citing clergy and people 
10 attend viſitations at particular places; the times of 
which viſitations, as they are now uſually fixed about 
Eaſter and Michaelmas, have evidently ſprung from the 
two yearly ſynods of the clergy, which the canons of the 
church required to be held by every biſhop about thoſe 
two ſeaſons, to conſider of the ſtate of the church and re- 
ligion within the reſpective dioceſes : an end, that is allo 
anſwered by the preſentments that are there made con- 
cerning the manners of the people ; as they uſed to be 
made to the biſhop at his viſitation of every particular 
church. But as to parochial viſitation, or the inſpection 


into the fabricks manſions utenſils and ornaments of the 
church, 
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Inhibition dur- 
ing the time of 
vikration - 


Viſitation. 


church, that care hath been long devolved upon the arch- 
deacons ; who at their firſt inſtitution in the ancient church 
were only to attend the biſhops at their ordinations, and 
other publick ſervices in the cathedral ; but being after- 
wards occaſionally employed by them in the exerciſe of 


| 1 not only the work of parochial viſitation, 


ut alſo the holding of general ſynods or viſitations when 
the biſhop did not viſit, came by degrees to be known 
and eſtabliſhed branches of the archidiaconal office as 
ſuch z which by this means attained to the dignity of or- 
dinary, inſtead of delegated juriſdiction, And by theſe 
degrees came on the preſent law and practice of triennial 
viſitations by biſhops; ſo as the biſhop is not only not 
obliged by law to viſit annually, but (what is more) is 
reſtrained from it. Gib/. 


58. | 
Lind wood ſays, the — . hy altho? there be not a 


cauſe, may viſit once a year : but if there be cauſe he 
may viſit oftener. Nor doth it hinder, where it is ſaid 
in the canon law, that be ought to viſit from three years 
to three years; for this is to be underſtood fo that he ſhall 
viſit from three years to three years of neceflity, but he 
may viſit every year if he will, Lind. 49. | 

4. In the biſhop's triennial, as alſo in viſitations regal 
and metropolitical, all inferior juriſdictions, reſpectively 
are inhibited from exerciſing juriſdiction, during ſuch 
viſitation. And we find in the time of archbiſhop Win- 
chelſey, a biſhop proſecuted, for exerciſing juriſdiction, 


before the relaxation of the inhibition ; and in archbiſhop 


Tillotſon's time, a biſhop ſuſpended, for acting after the 
inhibition. And even matters begun in the court of the 
inferior ordinary (whether contentious or voluntary) be- 
fore the viſitation of the ſuperior, are to be carried on by 
the authority of ſuch ſuperior. Gib/ſ. 958. 

However, it hath not been unuſual, eſpecially in me- 
tropolitical viſitations, to indulge the biſhops and inferior 
courts, in whole or in part, in the exerciſe of juriſdiction, 
pending the viſitation, Thus, we find relaxations grant- 
ed, pending the viſitation, by archbiſhop Abbot; and 
by others, an unlimited leave or commiſſion, to exerciſe 
juriſdiction, or proceed in caſes, notwithſtanding the vi- 
ſitation ; and elſewhere, a leave to confer orders, con- 
firm, grant fiats for inſtitution, inſtitute, or correct, 
whilſt the inhibition continued in other reſpects. Id. 

After the relaxation of the inhibition, and eſpecially in 
metropolitical viſitations, we find not only reſervations 


of 


Uthitation, 
of power to rectfy and puniſh the corperta et detrtta, but 
alſo ſpecial commiſſions iffued for that end. IA. 


wy 


5. Can. 125. All chancellors, commiſfaries, archdea- Where. 


cons, officials, and all others exerciſing eecleſiaſtical ju- 
riſdiction, ſhall appoint fach meet places for the keeping 
of their-courts, by the affignment or approbation of the 
biſhop of the dioceſe, as ſhall be convenient for enter- 
tainment of thoſe that are to make their appearance there 
and moſt indifferent for their travel: And likewiſe they 
ſhall keep and end their courts in ſuch convenient time, 
as every man may return homewards in as due ſeaſon as 
may D857 3th 21 

6. Langton. The archdeacons in their viſitation ſhall 
Fee that the offices of the church be duly adminiftred ; 
and ſhall take an account in writing of all the ornaments 
and utenfils of the churches, and alſo of the veſtments 
and books; which they ſhall cauſe to be preſented before 
them every year for their inſpeQtion, that they ma 
ſee what been added, or what have been loft, 
Lind. 30. n ; 


Account in writing) And it would be well to have the 


ſame indented: one part to remain with the archdeacon, 
and the other with the pariſhioners. Lind. 50. 

Utenſils] That is, which are fit or neceſſary for u/z : 
and by theſe are underſtood all the veſſels of the church of 
every kind. Lind. 50. * 

2 year] That is, every year in which they ſhall 
viſit. 1d. 30 

That they may ſee] Therefore the archdeacon ought 
to go to the place in perſon to viſtt, and not to ſend any 
other ; which if he do, he ſhall not have the procura- 
tions (due upon the account of viſiting) in money: but 
otherwiſe, he whom he ſhall ſend ſhall receive procu- 
rations for ; himſelf and bis attendants in victuals. 


Gths. Concerning archdeacons we do ordain, that they 
viſit the churches profitably and faithfully ; by inquiring 
of the ſacred. veſſels, and veſtments, and how the fervice 
is performed, and generally of temporals and fpirituals : 
and what they ſhall find ro want correction, that they 
correct diligently. And when they viſit, correct or pu- 
niſh crimes, they ſhall not preſume to take any thing of 


Genera) power 
of the viſi ter. 


any one (ſave only TIS” SINN ag, nor to give _ 


or. IV. ſentence 


Uiſitation. 


ſentence againſt any perſons unjuftly, whereby to extort 
money from them. For whereas theſe and ſuch like 
-- things do ſavour of fimony, we decree, that they who 
do ſuch things ſhall be compelled by the biſhop. to lay 
out twice as much for pious uſes; ſaving "nevertheleſs 
other canonical, puniſhment., againſt them. And they 
ſhall endeavour frequently to be preſent at the chapters 
in every deanry, and therein inſtruct the clergy (amongſt 
ather things) to live well, and to have a found. know- 
ledge and underſtanding in performing the divine offices, 
Atbon 52. | 


Chapters] That is, rural chapters, Athon. 54. 


Reynolds. We enjoin the archdeacons and their officials, 
that in the viſitation of churches they have a diligent re- 
gard to the fabrick of the church, and eſpecially of the 
chancel, to ſee if they want repair: and if, they find any 
defects of that kind, they ſhall limit a certain time under 
a penalty within which they ſhall be repaired.. Alſo, 
they ſhall inquire by themſelves or their officials, in the 
pariſhes where they vilit, if there be ought in things 
or perfons which wanteth to be corrected: and if they ſhall 
find any ſuch, they ſhall corre the ſame either then or 
in the next chapter. Lind. 53. > 


Aid their offiials] Here it ſeemeth to be intimated, 


that the archdeacon's official may viſit ; which yet is not 
true, at leaſt in his own right; yet he may do this in the 
tight of the archdeacon, when the archdeacon himfelf is 
hindred. Lind. 53. ny 416 

Stratford. Foraſmuch , as archdeacons and other ordi- 
naries in their vifitations, finding defects as well in the 
churches as in the ornaments thereof and the fences of 
the churchyard and in the houſes of the iacumbents, do 
command, them to be repaired under pecuniary penalties. 
and from thoſe that obey not do extort the ſaid penalties 
by cenſures, where with the ſaid defects ought to be re- 
paired, and thereby inrich their own purſes to the damage 
of the poor people: therefore that there may be no occa- 
ſion of complaint againſt the archdeacons and other or- 
dinaries and their miniſters by reaſon of ſuch penal ex- 
actions, and that ic becometh not eccleſiaſtical perſons to 
Zape after or intich themſelves with diſhoneſt and penal 
acquiſitions, we do ordain, that ſuch: penalties, ſo often 
as they ſhall be exadted, ſhall be converted to the uſe of 
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ſuͤch repairs, under pain of ſuſpenſion ab officio which! 


they ſhall ipſo facto incur until they ſhall effecually aſ- 


gn what was fo received to the reparation of the fad 


defects. Lind. 224. 

Can. 86. Every dean, dean and chapter, archdeacon, 
and others which have authority to hold eccleſiaſtical viſit- 
ations by compoſition, law, or preſcription, ſhall ſurvey” 
the churches of his or their juriſdiction, once in every. 
three years, in his own perſon, or cauſe the ſame to be 
done; and ſhall from time to time within the (aid three 
years certify the high commiſſioners for cauſes eccleſiaſa 
tical, every year, of ſuch defects in any the ſaid churches," 
as be or they do find to remain unrepaired, and the names 
and ſurnames of the parties faulty therein. Upon which 


certificate we deſire the ſaid high commiſſioners will ex of- 


ficio mero ſend for ſuch parties, and compel them to obey” 
the juft and law ful deerees of ſuch eccleſiaſtical ordinaries 
making ſuch certificaies, 

Note, ſince the making of theſe canons, the high” 
commiſſion court was aboliſhed by act of parliament. 


' 


7. In the year 1626, Mr. Huntley, rector of Stour- Vifation ſers 


mouth, was required by Dr. Kingſley, archdeacon of won. 


Canterbury, to preach a viſitation ſermon; which ne re- 
fuſed. And being cited before the high commitiianers, it 
was urged, that he was bound to the performance of that 
office in purſuance of the archdeacon's mandate, by: vir- 
tue of his oath of canonical obedience. He anſwered, 
that he was not a licenſed preacher, according to the ca- 
nons of 1603; and eſpecially, that he was not bound 
thereunto by his ſaid oath, which implieth only an obe- 
dience according to the canon law, as it is in force in 
this tealm; and that there is no canon, foreign or; do- 
meſtic, which requireth him to do this; but on che con- 
trary, that the ancient canon law 1njoineth the viſitor 
himſelf to preach at his own viſitation. But the court 
admoniſhed him to comply; and on his refuſal, fined 
him 500l. and impriſoned him, till he ſhould pay the 
ſame, and alſo make ſubmiſſion ; and afterwards degrad- 
ed and deprived him. 7:hnſ. Huntley's caſe. 

But this perhaps may be one inftance, amongſt others, 
charged againſt that court whilſt it ſubſiſted, of carrying 
matters with a pretty high hand, 

And Dr. Ayliffe obſerves from the ſixth book of the 
Decretals, that amongſt the orders to be obſerved by 
archbiſhops, biſhops, and others f in their vifitations, the 

C 2 fir ſt 


Exhibits, 


Uiſitation, 


firſt is, that they ought to preach the word of God, by 
giving the congregation a ſermon.. Al. Par. 515. 
Nevertheleſs, it is preſumed, very few clergymen would 
refuſe to diſcharge the offices of their function on the like 
occaſion, at the requeſt or intimation of their ſuperior. 
8. Can. 137. Foraſmuch as a chief and principal cauſe 
and uſe of viſitation is, that the biſhop archdeacon or 
ether aſſigned to viſit, may get ſome knowledge of the 
ſtate ſufficiency and ability of the clergy, and other per- 
ſons whom they are to viſit: We think it convenient, 
that eyery parſon, vicar, curate, ſchoolmaſter, or other 
perſon licenſed whoſoever, do at the biſhop's firſt viſita- 
tion, or at the next viſitation after his admiſſion, ſhew 
and exhibit unto him his letters of orders, . inſtitution, 
and induction, and all other his diſpenſations, licences, 
or faculties whatſoever, to be by the ſaid biſhop either al- 
lowed, or (if there be juſt cauſe) diſallowed and reject- 
ed; and being by him approved, to be (as the cuſtom is) 
Peel by the regiſter : and that the whole fees aecuſtom- 
to be paid in the viſitations in reſpect of the premiſſes, 
be paid only once in the whole time of every biſhop, and 
afterwards but half of the ſaid accuſtomed fees, in every 
other viſitation, during the ſaid biſhop's continuance. 


To be by the ſaid biſhop allowed] None but the biſhop, or 
other perſon exerciting eccleſiaſtical authority by commiſ- 
ſion from him, hath right de jure communi to require 
theſe exhibits of the clergy ; nor doth the enacting part 
of this canon convey the right to any other; and there- 
fore, if any archdeacons are intitled to require exhibits, 
in their viſitations, it muſt be upon the foot of cuſtom ; 
the beginning whereof hath probably been an ineroach- 
ment; ſince it is not likely, that any biſhop ſhould give 
to the archdeacon and his official a power of allowing or 
difallowing ſuch inſtruments as have been granted by him- 
ſelf or his predeceſſors) Gil. 959. 

Whole fees) In the regiſtry of archbiſhop Iſlip, there is 
a ſequeſtration of the benefices of divers clergymen refuſ- 
ing to make due exhibits in a viſitation. G16/. 1545. 

And afterwards but half of the ſaid accuſtomed fees] Lind- 
wood ſpeaking of the letters ot orders to be exhibited by 
ſtipendiary curates going from one dioceſe to another, 
ſaith, that after the archdeacon or his official or other or- 
dinary hath ſatisfied himſelf of their orders and of their 
life and converſation, they may be admitted to officiate 

TI a 


Uiſitation. 

and their names ought to be entred in the regiſter of ſuch 
ordinary; whereupon in other viſitations or inquities 
their letters of orders ought not to be reinſpected, not 
their names to be entred again, ſeeing they are ſufficiently 
known already: And fo they do ill (he fays) who in eve 

of their viſitations take ſomething for the inſpection ax? 
approbation of the ſaid letters of orders ; ſeeing ſuch en- 


try ought not to be made but once, namely, at the firſt 
admiſſion. Lind. 225. Gibſ. 959. 


9. Edm. There ſhall be in every deanry two or three preſentments, 
men, having God before their eyes, who ſhall at the by whom to be 
command of the archbiſhop or his official, preſent unto . 


them the publick exceſſes of prelates and other clerks, 
Lind. 277- | 

In every deanry] That is, in every rural deanry. Lind. 
277. 

7 ublick exceſſes] That is, notorious, whereof there is 
great and publick infamy ; and this, altho” the ſame be 
not upon oath : but if ſuch exceſſes ſhall not be notorious, 
then the ſame ſhall not be preſented, unleſs there be proof 
upon oath. Ling. 277. | 

As to the churchwardens duty in this particular, altho' 
they have for many hundred years been a body corporate, 
to take care of the goods repairs and ornaments' of the 
church, as appears by the ancient regiſter of Writs; yet 
this work of preſenting hath been devolved on them and 
their affiſtants, by canons and conſtitutions of a more mo- 
dern date. Anciently, the way was, to ſelect a certain 
number at the diſcretion of the ordinary to give inform 
ation upon oath z which number the rule of the canon 
law upon this head evidently ſuppoſeth to have been 
ſelected while the ſynod was fitting, and the people as 
well as clergy in attendance there. But in proceſs of 
time this method was changed; and it was directed in 
the citation, that four ſix or eight, according to the pro- 
portion of the diſtrict, ſhould appear (together with the 
clergy) to repreſent the people, and to be the ze/fes /yno= 
dales. Gibſ. 960. (5) | 

But all this while we find nothing of churchwardens 
preſenting, but the ſtyle of the books is, The pariſhioners 
fay, The laymen ſay, and the like, until à little before the 
reformation, when the churchwardens began to preſent, 
either by themſelves, or elſe with two or three more 
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Viſitation. 


ariſhioners of credit joined with them. And this laſt 
(by the way) is evidently the original of that office, which 
our canons do call the office of fidemen or aſſiſtants. 
Gib/ſ. 960. 
In the beginning of the reign of king James the firſt, a 
commiſſary had cited many perſons of ſeveral pariſhes, to 
appear before him at his viſitation ; and becauſe they ap- 
peared not, they were excommunicated. But a prohibi- 
tion was granted; becauſe the ordinary hath not power to 
cite any into that court, except the churchwardens and 
ſidemen. - Ney 123. 
But by Can. 113. Becauſe it often cometh to paſs, that 
churchwardens, ſide men, queſtmen, and ſuch other per- 
ſons of the laity as are to take care for the ſuppreſſing of 
ſin and wickedneſs, as much as in them lieth, by ad- 
monition, reprehention, and denunciation to their ordi- 
naries, do forbear to diſcharge their duties therein, either 
thro? fear of their ſuperiors, or thro* negligence, more 
than were fit, the licentiouſueſs of theſe times conſidered 
we do ordain, that hereafter every parſon and vicar, or in 
the lawful abſence of any parſon and vicar, then their 
curates and ſubſtitutes, may join in every preſentment with 
the ſaid churchwardens ſidemen and the reſt abovemen- 
tioned, at the times of viſitation, if they the (aid church- 
wardens and the reſt will preſent ſuch enormities as are 
apparent in the pariſh ; or if they will not, chen every 
ſuch parſon and vicar, or in their abſence as aforeſaid 
their curates, may themſelves preſent to their ordinaries 
at ſuch times, and when elſe they think it meet, all ſuch 
crimes as they have in charge or otherwiſe, as by them 
(being the perſons that ſhould have the chief care for the 
ſuppreſſing of fin and impiety in their -pariſhes) ſhall be 
[thought to require due reformation. Provided always, 
that if any man confeſs. his ſecret and hidden fins to the 
miniſter, {or the unburdening of his conſcience, and to 
Teceive ſpiritual conſolation and eaſe of mind from him, 
we do not any way bind the ſaid miniſter by this our con- 
ſtitution, but do ſtraitly charge and admoniſh him, that 
he do not at any time reveal and make known to any 
perſon whatſoever, any crime or offence ſo committed to 
his truſt and ſecræcy (except they be ſuch crimes as by the 
laws of this realm his own life may be called in queſtion 
for concealing the ſame) under pain of irregularity. | 
And by Can. 116. It ſhall be lawful for any godly diſ- 
poſed perſon, or for any eccleſiaſtical judge, upon know- 
a ledge 
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ledge or notice given unto him or them, of any enormous 
crime within his juriſdiction, to move the miniſter church- 


wardens or ſidemen, as they tender the glory of God and 


reformation of ſin, to preſent the ſame, if they ſhall find 
ſufficient cauſe to induce them thereunto, that it may be 
in due time puniſhed and reformed, * 
Provided, that for theſe voluntary preſentments there be 
no fee required or taken. ee ae 
10. Ponifate. We do decree, that laymen, when ih- 
uiry ſnall be made by the prelates and judges eccleſiaſ- 
tical for correcting the fins and exceſſes of thoſe that are 
within their juriſdiction, ſhall be compelled (if need be) 
to take an oath to ſpeak the truth. Lind. 109. 0 
And that ordinaries are impowered by the laws of the 
church to require an oath of the teſtes ſynodales, appeats, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of adminiſtring 
an oath, appears in the eccleſiaſtical records of our own 
church; where it is often entred, that the preſenters were 
charged upon their conſciences, to diſcover whatevef they 
knew to want amendment in things and perſons. Gig. 


960, 


23 


T. be made 
up n oath, 


11. Can. 119. For the avoiding of ſuch inconvenien- Articles of 


ces as heretofore have happened, by the haſty making of inquiry» 


bills of preſentments upon the days of viſitation and ſy- 
nods, it is ordered, that always hereafter, every chancel. 
lor, archdeacon, commiſſary and official, and every other 
perſon having eccleſiaſtical juriſdiction at the ordinary 


time when the churchwardens are ſworn, and the arch- 


biſhop and biſhops when he or they do ſummon their vi- 
ſitation, ſhall deliver or cauſe to be delivered to the 
churchwardens queſtmen and fidemen of every parith, or 
to ſome of them, ſuch books of articles as they or any of 
them ſhall require (for the year following) the faid 
churchwardens queſtmen and fidemen to ground their pre- 
ſentments upon, at ſuch times as they are toexhibit them, 
In which book ſhall be contained the form of the oath” 
which muſt be taken immediately before every ſuch pre- 
ſentment : to the intent that having beforehand time ſuf 
ficient, not only to peruſe and conſider what their ſaid 
oath ſhall be, but the articles alſo whereupon they are to 
ground their preſentments, they may frame them at home 
both adviſedly and truly, to the diſcharge of their own 
conſciences (after they are ſworn), as becometh honeſt 
and godly men. x 
TYT 2 nene MEE), 
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Frame them at home) By an entry in one of our records 


about 200 years ago, the ancient way of making preſent- 
wents ſeems to have been, the ordinary's examination of 


the ſynodal witneſſes, and the taking their directions and 


preſentments by word of mouth, and then immediately 
entring them in the acts of the viſitation. And altho' 

eſentments are now required to be framed at home, 
A. is no doubt but every vifitor hath the ſame right of 
perſonal examination that ancient viſitors bad, as often 


as he ſhall find occaſion. Gi3/. 963. 


Preſeatments on 
common ſame, 


By reaſon, of ſeveral diſputes which have been made 
concerning; the articles of inquiry, the convocation hath 
ſometimes attempted to frame one general body of articles. 
for viſitations ; but the ſame as yet hath not been brought 
to effect. Gib 962. | ns 

12, Can. 115. Whereas for the reformation of crimi- 
nous perſons and diſorders in every pariſh, the church- 
wardens queſtmen ſidemen pd ſuch other church officers 
are ſworn, and the miniſter charged to preſent as well the 
crimes. and diſorders committed by the ſaid criminous per- 
ſons, as alſo the common fame which is ſpread abroad of 
them, whereby they are often maligned and ſometimes 
troubled by. the ſaid delinquents or their friends; we do 

ih and; exhort all judges both ecclefiaſtical and 
temporal, as they regard and reverence the fearful judg- 


ment ſeat of the higheſt Judge, that they admit not in any 


of. their courts, any complaint plea ſuit or ſuits, againſt 
any ſuch churchwardens queſtmen ſidemen or otherchufch 
officers, for making any ſuch preſentments, nor againſt 
any, miniſter for any preſentments that he ſhall make: all 
the ſaid preſentments tending. to the reſtraint of ſhame- 
leſs impiety, and conſidering that the rules both of cha- 
rity and. 8 do preſume that they did nothing 
therein, of malice, but for the diſcharge of their con- 
ſciences... , FR 

But there is more danger now, than when theſe canons. 


it ſcemeth. not ſafe, to preſent any, perſon upon common 
fame, only, without proof (c). 
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And even when the oath of purgation was in force, Mr. 
Clerke gives a caution, that all, both churchwardens and 
others, take care, how =P accuſe or preſent any perſon 
for any crime or fame thereof, unleſs they can prove 
either the crime, or that the fame thereof aroſe from juſt 
| cauſes and ſtrong preſumptions. Therefore, altho* the 
fame or rumour of any crime hath been ſpread amongſt 
many and good men, yet if it had its beginning from 
enemies or evil minded perſons, or (as is often the caſe) 
from the ſole accuſation of a woman confeſſing her own 
turpitude, the preſentment or accuſation in ſuch caſe 
ought not to-be general, but particular, that is, that ſuch 
a fame or rather rumour was ſpread by ſuch perſons, or 


by the accuſation or confeſſion of ſuch woman in childe * 


birth confeſſing her own baſeneſs: And then, if the per- 
ſon accuſed ſhall proceed againſt the accuſer in a cauſe of 
defamation, he ſhall fail in his ſuit, if proof ſhall be made 
that there was ſuch a fame or rumour as was ſet forth 
in the preſentment. 1 Ought. 236. 

13. It is not enough to preſent that ſuch a one hath 
committed fornication, or the like ; but the perſon ought 
to be named with whom he committed the offence, and 
that there is a publick fame thereof : otherwiſe upon ſuch 
a general and uncertain preſentment, the perſon accuſed 
cannot know how to make his defence, and there may be 
cauſe of appeal. 1 Ought. 229. 

14. Can, 116. No churchwardens, queſtmen, or ſide- 
men of any pariſh, ſhall be inforced to exhidit their pre- 
ſentments to any having eccleſiaſtical juriſdiction, above 
once in every year where it hath. been no oftener uſed, nar 
above twice in every dioceſe whatſoever, except it be at the 
biſhop's viſitation : Provided always, that'as good occa- 
fion ſhall require, it ſhall be lawful for every miniſter 
churchwardens and ſidemen, to preſent offenders as oft as 


they ſhall think meet; and for theſe: voluntary preſents. 


ments no fee ſhall be taken. 

Gan. 117. No churchwardens queſtmen or ſidemen ſhall 
be called or cited, but only at the ſaid time or times be- 
fore limited, to appear before any eccleſiaſtical judge whos 
ſoever, for refuſing at other times to preſent any faults 
committed-in their pariſhes, and puniſhable by ecclefiaſti- 
cal laws. Neither ſhall they or any of them, after their 
preſentments exhibited at any of thoſe times, be any fur- 
ther troubled for the ſame, except upon manifeſt and evi- 
dent proof it may appear, that they did then willingly 
and wittingly omit to preſent ſome ſuch publick crime or 

| crimes 
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Fee ſor taking 
in pieſent ments. 


Penalty ſur not 
preſenting, 


Uſſitation, 


erimes as they knew to be committed, or could not be 


ignorant that there was then a publick fame of them, or 
unleſs there be very juſt cauſe to call them for the ex- 
planation of their former preſentments: In which caſe of 
wilful omiſſion, their ordinaries ſhall proceed againſt them 
in ſuch ſort, as in cauſes of wilful perjury in a court ec- 
cleſiaſtical it is already provided. | | 

Gen. 118. The office of all churchwardens and ſidemen 
ſhall be reputed to continue, until the new_churchwar- 
dens that ſhall ſucceed them be ſworn, which ſhall be the 
firſt week after eaſter, or ſome week following, according 
to the direction of the ordinary; which time ſo appointed 
ſhall always be one of the two times in every year, when 
the mipiſter and chutchwardens and ſidemen of every 
pariſh ſhall exhibit to their ſeveral ordinaries, the pre- 
ſentments of ſuch enormities as have happened in their 
pariſhes ſince their laſt preſentments, And this duty 
they ſhall perform, before the newly choſen churchwar- 
dens and fidemen be ſworn, and ſhall not be ſuffered to 
pals over the ſaid preſentments to thoſe that are newly 
come into that office, and are by intendment ignorant of 
ſuch crimes; under pain of thoſe cenſures which are ap- 
pointed for the reformation of ſuch dalliers and diſpenſers 
with their own conſciences and oaths. k 

15. Can. 116. For the. preſentments of every pariſh 
church or chapel, the regiſter of any court where they 
are to be exhibited, ſhall not receive in one year above 
4 d.; under pain, for every offence therein, of ſuſpenſion 
from the execution of his office for the ſpace of a month 


toties quoties. 


16. Beſides being proceeded againſt by the cenſures of 
the church; it is injoined by Can. 26. that no miniſter 
Mall in any wiſe admit to the receiving of the holy com- 
munion, any churchwardens or ſidemen, who having 
taken their oaths to preſent to their ordinaries all ſuch 
publick offences as they are particularly charged to in- 
quite of in their ſeveral pariſhes, ſhall (notwithſtanding 
their {aid oaths, and that their faithful diſcharge of them 
is the chief means whereby publick fins and offences may 
be reformed and puniſhed) wittingly and willingly, de- 
ſperately and irreligiouſly, incur the horrible crime of per- 
Jury; either in neglecting, or in refuſing, to preſent ſuch 
of the ſaid enormities and publick offences, as they know 
themſelves to be committed in their ſaid pariſhes, or are 
notoriouſly offenſive to the congregation there; altho? 


they be urged by ſome. of their neighbours, or by their 


dem:: miniſter, 


„„ ͤ w So. i. ——_— 


” aa WT © RI wh 1 © S th 


Uſſita tion. 


miniſter, or by the ordinary himſelf, to diſcharge their 
conſciences by preſenting of them, and not to incur ſo 
deſperately the ſaid horrible fin of perjury, 

H. 1680. Selby's cale, A prohibition was praved to 
the archdeacon of Exeter, becauſe he proceeded to excom- 
municate the plaintiff, for thai he, being churchwarden, 
refuſed to preſent a notorious delinquent, being admo- 
niſhed.. And a prohibition was granted: for they are not 
to ditect the churchwarden to preſent at their pleaſure : 
but if one churchwarden doth refuſe to preſent, he may 
be preſented by his ſucceſſor. Freem. 298. 

17. Can. 121. In places where the viſhop and arch- 
deacon do by preſcription or compoſition viſit at ſeveral 
times in one and the ſame year; left for one and the ſelf 
ſame fault any of his majeſty's ſubjects ſhould be chal- 
lenged and moleſted in divers eccleſiaſtical courts, we do 
order and appoint, that every archdeacon or his official, 


. 


within one month after the viſitation ended that year, and 


the preſentments received, ſhall certify under his band 
and ſeal, to the biſhop or his chancellor, the names and 
crimes of all fuch as are detected and preſented in his ſaid 
viſitation, to the end the chancellor ſhall henceforth for- 
bear to convent any perſon for any crime or cauſe ſo 
detected or preſented to the archdeacon. And the chan- 
cellor, within the like time after the biſhop's viſitation 
ended and preſentmeats received, ſhall under his hand 
and ſeal fignify to the archdeacon or his official, the 
names and crimes of all ſuch perſons, which ſhall be de- 
tected or preſented unto him in that viſitation, to the 
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None to be pre- 
ſented twice for 
the ſame of- 
tence, 


ſame intent as aforeſaid. And if theſe officers ſhall not 


certify each other as is here preſcribed, or after ſuch cer- 
tificate ſhall intermeddle with the crimes or perſons de- 
tected and preſented in each other's viſitation; then every 
of them ſo offending ſhall be ſuſpended from all exerciſe 
of his juriſdiction, by the biſhop of the dioceſe, until he 
ſhall repay the coſts and expences which the parties grieved 
have been at by that vexation. 


18. Crimes evident and notorious, whether they be Chorchwardens 


immoralities in perſons, as lewdneſs, ſwearing, drunken- 
neſs, and ſuch like; or detects in places, as the want of 
repairs, or of utenſils, in churches, churchyards, and par- 


to ſupport their 


preſcntments, 


ſonage houſes ; are not only in their nature merely ſpiri- 


tual and eccleſiaſtical, but in the chief heads thereof (as 
fornication, adultery, and the repairing of churches and 
churchyards) by the ſtatute of Circumſpecte agatis, 13 Ed. 1. 


not liable to prohibition: And therefore if offenders, 
| being 


Anciently by 
proviſions in 
Kind. 


Uiſitation. 


being preſented, do eſcape unpuniſhed, it muſt be owing 
either to the want of proof, or the want of proſecution. 
os 966. | 

As to legal proof; in caſe the party preſented denies 
the fat to be true, the making good the truth of the pre- 
ſentment, that is, the furniſhing the court with all pro- 
per evidences of it, undoubtedly refts upon the perfon 
preſenting. And as the ſpiritual court in ſuch caſe is 
intitled by law to call upon churchwardens to ſupport 
their — ſo are churchwardens obliged not 
only by law (Dr. Gibſon ſays) ꝓut alſo in conſcience, to 


ſee the preſentment effectually ſupported ; becauſe to deny 


the court thoſe evidences which induced them to preſent 
upon oath, is to deſert their preſentment, and is little 
better in point of conſcience, than not to preſent at all; 
inaſmuch as thro' their de fault the prefentment is rendred 
ine ffectual, as to all purpoſes of removing the ſcandal, or 
reforming the offender. And from hence he takes occa- 
fion to wiſh, that the pariſhioners would think themſelves 
bound (as on many accounts they certainly are bound) to 
ſupport their churchwardens, in ſeeing that their preſent- 
ments are rendered effectual. In any point which con- 
cerns the repairs or ornaments of churches, or the pro- 
viding conveniences of any kind for the fervice of God 


- when ſuch defects as theſe are preſented, the ſpiritual 


judge, immediately, and of courſe, injoins the church- 
warden preſenting, to ſee the defect made good, and 
ſupports him in repaying himſelf, by a legal and reaſon- 
able rate upon the pariſh. But what be intends is, the 
ſupporting the churchwardens' in the proſecution” of ſuch 
immoral and unchriſtian livers, as they find themſelves 
obliged by their oath to preſent, as fornicators, adul- 
terers, common ſwearers, drunkards, and ſuch like: 
whoſe example is of pernicious confequence, and likely to 
bring many evils upon the pariſh. Id. 

19: In all viſitations of parochial churches made by 
biſhops and archdeacons, the law hath provided, that the 
charge thereof ſhall be anſwered by the procurations 
then due and payable by the inferior clergy ; wherein 
cuſtom, as to the quantum, ſhalf prevail. God. In- 
trod. 19. N ä 

20. Theſe procurations' were anciently made, by pro- 
ewring victuals and other proviſions in ſpecie; concern 
3 which the following conſtitutions have been or- 

WT: ct | 


Langton, 


f . , 
Utſitation, 
Langton., We. forbid archdeacons, deans, and their 
officials, to make any exactions upon their clergy, Lind. 
21. 
i Langton, That archdeacons may not be burdenſome 
to the churches ſubject unto them, we ſtrictly injoin, 
that they do not exceed the number of horfes and men 
preſcribed by the general council; and that they do not 
preſume to invite ſtrangers with them to the procuration 
made for them on account of their viſitation. But if the 
rectors of the churches, in honour of the archdeacon, 
will invite any, we do not forbid it. But the archdea- 
cons themſelves ſhall invite none, leſt they who would 
not burden the churches by their own coming, ſhould yet 
burden them -by thoſe whom they ſhould invite. And 
that there may be no occaſion to invite any, we do for- 
bid the archdeacons to hold any chapter on the day of 
viſitation at the church which they viſit, unleſs it be in a 
borough or city. And we injoin the archdeacons, that 
they do not in any wiſe receive procuration without rea- 
ſonable cauſe, but only on the day when they perſonally 
viſit the church; and that they do not extort money 
from the church as a fee or ranſom for not viſiting. 
Lind. 219. 8 
Preſcribed by the general council] That is to ſay, five or 
fix: but herein a regard ought to be had to the cuſtom 
of the country or place. Lind. 20. | 
In any wiſe] That is, neither in victuals, nor money, 
nor any thing in lieu thereof. 77. | 
Perſonally viſit] But yet, if thro' infirmity or any other 
lawful cauſe, the archdeacon be hindred from viſiting in 
perſon, he may exerciſe the office by another ; and ig 
ſuch caſe the procurations ſhall be paid. Id. 221. 


Otbob. The archdeacons ſhall not burden the churches 
with ſuperfluous expences, but only require moderate 
procurations when they viſit; and ſhall not bring ſtran- 
gers with them, but demean themſelves modeſtly; both in 
regard to their attendants and their horſes, Athon, 53. 

Othob. The church viſited ought in reaſon to entertain 
the viſitor : but where no viſitation is, there ſhall be no 
procuration ; and if any perſon ſhall take any thing, be 
ſhall be ſuſpended from the entrance of the church, until 
he make reſtitution, And the biſhops and other inferior 
prelates, when they viſit, ſhall not burden the clergy 
with a ſuperfluous number of attendants or horſes or 

otherwiſe 


Now converted 
Into money. 


Whether due 
when no viſitas 
tion is made. 


Utfitatton: 


otherwiſe in expences; and if they do, the clergy ſhall 
not obey them in that behalf; and any ſentences of ex- 


communication, ſuſpenſion, or interdict, on occaſion 


thereof ſhall be void. Athon, 114. 

Surat ford. No procuration ſhall be due, without ac- 
tually viſiting: And if any ſhall viſit more churches 
than one in one day, he ſhall have but one procuration, 
to be proportioned amongſt the ſaid churches. And be- 
cauſe ſometimes the retinue of a viſitor exceedeth the num- 
ber of men and horſes appointed by the canons, ſo that 
they who pay their procurations in victuals are exceſſively 
burdened beyond the rate which is uſually paid in money; 


it ſhall be in the choice of the viſited, to pay the ſame in 


money or in proviſions. ' Lind. 223. ö | 
21. And this laſt conſtitution, by putting it in the 
choice of the incumbent, whether he would entertain the 
viſitor in proviſions, or compound for it by a certain ſum 
of money, was the cauſe of the cuſtom generally prevail- 
ing afterwards, and which now. univerſally obtaineth, of 
2 fixed payment in money, inſtead of a procuration in 
meat, drink, provender, and other accommodation. Gb/, 
Tracts, 13. | 9) K er ande 

22. Procuration is due to the perſon viſiting, of com- 
mon right: and altho' originally due by reaſon of viſita- 
tion only, yet the ſame may be due without actual viſita- 
tion. The foregoing conſtitutions limit the payment, 
whether in proviſions or money, to actual viſitation, and 
warrant the denial of them when no viſitation is held. 
Upon which a doubt hath been raiſed, whether thoſe 
archdeacons who are not permitted to viſit, but are inhi- 
bited from doing it in the biſhop's triennial viſitation, have 
a right to require procurations for that year, They who 
have maintained the negative, build their opinion upon 
the expreſs letter both of the ancient canon law, and of 
our own provincial conſtitutions. But others, who under- 
take to defend the rights of the archdeacons, alledge, that 
tho? it might be reaſonable that they loſe their procura- 
tions, in caſe they neglect their office of viſiting (which, 
by the way, was all that the ancient conſtitutions 
meant), yet that reaſon doth not hold when they are 
reſtrained and inhibited from it; and that procurations 
are rated in the valuation of King Henry the eighth, as 
part of the revenues of every archdeacon, who therefore 
pays a certain annual tenth for them; and the law could 
never intend the payment of the tenth part every year, 


if chere had been any year in Which he was not to re- 
ceive 
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Vilitation. 


ive the vine parts. Which two arguments (Dr. Gib- 
10 n ſays) are ſo ſtrong in favour of the archidiacondl 
rights, the firſt in reaſon, and the ſecond in la as well 
as reaſon, that no more need to be ad. upon that hos. 
Gi . 

23. Procurations are ſuable only in the ſpiritual. ute 
and are merely an eccleſiaſtical duty. L. Raym. 450. 

And may be levied by ſequeltration, /1 or: other ecele- 
ſiaſtical proceſs. Gib/. 1546. 

24: E. 7 G. Jaunderſon and Clagert. Dr. Ch gett; "rth- 
deacon of Sudbury, commenetd à fuit in the © LARS 
court of the biſhop of Norwich, againſt Saunderſon as 
proprietor or curate of the impropriate: rectory of Aſpal 
in Suffolk, for the annual ſum of 6s. 8 d. as a rocura- 
Yon or proxy due to the archdeacon for nifitarions. 

aunderſon moved the courf of king's bench for a pro 1— 
bition; and ſuggeſted that this rectorx of Aſpal was time 
out of mind à fectory impropriate, without any vicar 
endowed ; that all the tithes and profits within this rec- 
tory time out of mind belonged to the proprietor thereof, 
who at his own expence uſed to'pfovide a curate to cele- 
brate divine ſervice at the pariſh church of Aſpal. But it 


was denied by the whole court; who delivered their opi- 


nions ſeriatih; . That this was an eccleſiaſtical duty, 
ande therefote properly ſuable for in the ſpiritual court, 
2 That it was cläfmed both by and from an eccleftaſti- 
cal perſon, which made it the ſtronger. 3. That though 
there was an impropriation in the caſe, ſtill there muſt” 

accurate, to take care of the ſouls of the pariſhioners; 
and that curates as well as other perſons muſt ſtand in 


need of biſhops or archdeacons inſtructions and viſita- 


ons. Conſequently, 4. That the ordinary or archdea- 
con ought to be allowed for his"procuration, what had 
been uſually paid for it, which bere appeared to be 
$'s. 8d. 5. That where a thing is claimed by cuſtom i 1 
the ſpiritual court, it muſt be ãutended according to thei 
conſtruction of a cuſtom; and by their law, forty 51 
make a cuſtom or preſcription. 1 Peere M. 657: Str. 421. 
25. If there be a parſonage and a vicatage endowed; 
only one is to pay procurations: but which of them muſt 
pay is to be directed by cuſtom, or the endowment if ex- 
tant. Deg. p. 2. c. 15. 

26. Stratfort, A chapel of cio ſhall be included in 
the procuration of the mother church. Lind. 223. Deg. 
pe we C. 2 82 | | 
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To be ſued far 
in the ſpiritual 
court, 


To be paid by 
rectories impro- 
priate where 
there is no vicar 
endowed, 


Imoropriate 
rectory where 
there is a vicar 
eaduwed, 
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Churches newly 
erected. 


Places exemyt- 
nd. 


Cauſes of union. 


Who may unite, 


QUilitation. 


25. Chutches newly erected ſhall be rated to procura- 
tions, according to the proportion paid by the neighbour» 
ing churches. Gibf. 976. 

28. Donatives and free chapels, pay no procurations to 
any eccleſiaſtical ordinary, becauſe they are not viſitable 
by any. Dep. p. 2. c. 15. 

Places exempted,” as to other matters, are treated of 

under the title Potuffars. 


or cathrdratica, and pentecy are treated of 
under their reſpective titles. 7 


Vidtation of the fick. See Wick. 
CER —-—-— 
Uniformity. See Publick workgip. + - 


Unton, 


; | * 
I, TAM union or conſolidation of churches ought to 

be founded upon good canonical reaſons. And 
e principal reaſons aſſigned by the canon law are, for 
pitality, nearneſs of the places, want of inhabitants, 
verty or ſmallneſs of the living. Which circumſtances 
are ſpecially inquired into before the union, and (ſome, 
or all of them, as the caſe is) are recited in the preamble 
to the a of union. Gib/.. 920 

2. And in ſuch cafe, by — common law of the rexlow 
the ordinaries, patrons, and incumbents may make a con» 
ſolidation or an union of the two churches into one. 
I Salk. 165. Hughes, c. 28. 

And in ſuch caſe, it is ſaid, that the conſent of the 
king is not at all neceſſary, albeit he hath an intereſt in 
the churches in the caſe of lapſe. For by the ancient 
canon law, the licence of the pope was not neceſlary : 
nor bath the licence of the king been judged neceſſary 
ſince the reformation ; inaſmuch as unions have been or- 
dinarily made without ſuch licence z however, in ſome 
few inſtances, it may have been defired and obtained for 


the greater £2uBion.- Cro. Elia. 500. Gibſ. 916. 920. 


Reftraint of 
union by ſta- 
tute, 


W.: atf. C. 16. 
3. By the 37 H. 8. c. 21. An union or conſolidation 
of two churches in one, or of a church and chapel in one, 
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men, and particular 7 
commiſſion, or bailift or bailiffs, or other chief officer or 


Anton. 


the one of them not being above the yearly value of 61. 
in the king's books, and not diſtant from the other 
above one mile, may be made by the aſſent of the ordi- 
nary and ordinaries of the diaceſe where ſuch churches 
and chapels ftand, and by the aſſents of the incumbents 
of them, and of all ſuch as have a juſt right title and in- 
tereſt to the patronages of the-ſame churches and chapels, 
being then of full age ; which unions and conſolidations 
To made, ſhall be good and available in the law, to conti- 
nue for eyer, in ſuch manner and form, as by writing or 
writings, upder the ſeal of ſuch ordinaries, incumbents, 
and patrons ſhall be declared and ſet forth. 

Provided, that where the inhabitants of any ſuch poor 
pariſh, or the more part of them, within one year next 
after the union or conſolidation of the ſame pariſh by 
their writing ſufficient in the law, ſhall aſſure the incum- 
bent of the ſaid pariſh, for the yearly payment of ſo much 
money as with the ſum that the ſaid, pariſh is rated and 
valued at in the court of firſt fruits ànd tenths, ſhall 
amount to the full ſum of 81. to be levied and paid yearly 
by the ſaid inhabitants to the ſaid incumbent and his 
ſucceſſors; all ſuch unions or conſolidations made of 
an — poor pariſh as aforeſaid, ſhall be void and of none 
effect. 


within any city or town corporate, without the aſſent of 
the mayor ſheriffs and commonalty of ſuch city, or with= 


out the aſſent of the body corporate of other towns corpo- 


rate, by the names of their corporations in writing undef 
their common ſeal, ſhall be void. 7 

And by the 17 C. 2. c. 3- Foraſmuch as the ſettled 
proviſion for miniſters in moſt cities and towns corpo- 
rate is not ſufficient for the maintenance of able mini- 
ſters fit for ſuch places, whereby mean and ftipendiary 
preachers are entertained to ſerve the cures there; who 
wholly depending for their maintenance upon the good 
will and liking of their audicors, have been and are here» 
by under temptation of too much complying, and ſuiting 
their docttine and teaching to the humour rather. than 


| of their auditors ; which hath been a great occa- 
n 


of faction and ſchiſm, and of the contempt of the 
miniſtry : it is enacted, that in every city or town. cor- 
porate and their liberties, which have a mayor and alder- 
juſtices of the peace by charter or 
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4. By the fame ſtatute, it is provided, that all unions In towns cot · 
and conſolidations, to be made of any church or .chapel Pete. 
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Union, 
officers, and other aſſiſlants, by like charter; and where 
two or more churches or chapels, or a church and a 
chapel, 'and the pariſhes thereunto belonging, do lie 
within the ſajd corporation or liberties thereof, conve- 
nient to be united; ih ſuch caſes the biſhop of the dio- 
eeſe where ſuch pariſh or pariſhes are with the conſent of 
che mayor, aldermen, and juſtices of the peace, bailiff or 
bailiffs, or other chief officer or officers, or the major 
part of them, and of the patron or R of ſuch 
churches or chapels, ſha?t or may according to due form 
6f law unite the ſaid churches or chapels, of any of 
them; and ſhall appoiht at which of them the pariſhi- 
oners and inhabitants hall uſually meet for the worſhip of 
God, and which of them ſhall be united and annexed 
vnto the other, which ſhall be the church preſentative, 
unto which all prefentations ſhall thereafter be only made, 
and unto which the pariſhioners ſhall refoft as their pro- 
church; andafter ſuch order made, the faid churches 
f chapels ſhall a&tording]y for ever ſtand united. And the 
petiſhioners, lajdholders, and inhabitants Hall, as an 
of them berame void, from thenceforward pay all boch 


tithes and other duties, as did belong to the incumbent 


of any of the churches or chapels ſo united and annexed, 
unto the incumbent of the ſaid prefentative church or 
chapel, unto which ſuch other ſhall be ſo united and an- 


- Hexed as aforeſaid; 46 a4 "> EI 5 
Hut notwithſtanding any ſuch union to be made by 


virtue hereof, each of the pariſhes ſo united ſhall conti- 
vue diftinEt as to all rates, taxes, parochial rites, charges, 
and duties, and all other privileges, liberties, and fe- 
Ipects whatſoever, other than what is hereinbefore men- 


ioned and ſpecified ; and churchwardens ſhall be elected, 


hd appointed for each pariſh, as they were before ſuch 
union made. | 1 G | 5 

And where one or more of the ſaid churches or chapels 
Yo'united, ſhall be full at the time of making ſuck union; 
the (aid union thalt take effect for every ſuch chutc 

or” chapel, upon the firſt 'avoidance after ſuch union 
made. Das 15959 | £ a} | | | ö 

And the- ſeveral patrons ſhall preſent by turns to that 
church only, which ſhall remain and be preſentative from 
ume to time, in ſuch order as the faid 'difhop, with the 
<onfent of the fait mayor, aldermen, and juftices of the 
Peace, bailifF or bailiffs, or other chief otficer or officers 
within fach pariſhes, or the major part of them, and of 
the patroy er patrons of Tuck: churches or chapels, Mall 
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determine.and.decree for. the preſervation of their reſpec- 
tive rights therein,,reſpe&t being therein had to the dif- 
ferences of the values of the yeatly maintenance belong- 
ing to ſuch churches or chapels, or any of them. | 
Saving to the big all the tenths and firſt fruits of all 
ſuch churches and chapels ſo to be united, according to 
their rates and valuations in the office of firſt fruits and 
tenths ; and alſo reſerving all procurations and penſions 
to all perſons to whom they are and have been or ſhall be 
due and payable. 1 | | 
Provided that no union of pariſhes or places to be made 
by, virtuę of this act, ſhall commence or be effectual in 
law, until it be regiſtred in the regiſter book of the biſhop 
of the dioceſe; which the regiſter is hereby required to do. 
Provided, that no uni on made by virtue hereof, ſhall 
be good and effectual, where the ſettled maintenance be- 
longing to the parſons vicars and incumbents of the 
church or cbapel, or churches or chapels fo, united, ſhall 
exceed the ſum of 1001, a year, clear and above all 
charges and reprizes ; unleſs the reſpective pariſhioners, 
or the major part of them, under their hands . defire 
otherwiſe, he 901 
Provided, that every miniſter. ſettled as aforeſaid in- 
cumbent of any church or chapel, or churches and cha- 
pels, united according to this act, ſhall be full and lawful 
incumbent thereof to all intents and purpoſes : ſo as ſuch 
miniſter be 2 gtaduate in one of the'uniyerſities of this 
kingdom, | £0. D, 
And by the 4 W. c. 12. Where one of the-churches 
united by virtue of the ſaid laſt- mentioned at; was at 
the time of ſuch union, or ſhall afterwards be demoliſhed; 
in ſuch. caſe, as often as the church which is made 
the church preſentative, and to which the union was 
made, ſhall be out of repair, or there ſhall be need of de- 
cent ornaments for the performance of divine ſervice 


therein, the pariſhioners of the pariſh whoſe church ſhall 


then be down or demoliſhed; ſhall bear and pay towards 
the charges of ſuch: repairs. and decent ornametits, ſuch 
ſhare and proportion as the archbiſhop or biſhop: that ſhall 
make ſuch union ſhall by the ſame unian direct and ap- 
point; and for want of ſuch direction and appointment, 
then one third part of ſuch charges of the repairs and 
decent ornaments which hall be made or provided; and 


the fame ſhall be rated taxed and levied, and in default 
thereof ſuch: * —— ſhall be made, as if | 
D 2 it 
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it were for the reparation and finding decent ornaments 
for their 6wn pariſh church, if no ſuch union had been 
made. 

But if / both 'churches are ſtanding, then the repairs 
and ornaments ſhall be provided for, as theylwere at the 
common law; that is, by the pariſhioners of each pariſh 

: reſpectively. Gi 919. 
Union may be 5. Unions in futuro, as well as in prefenti, are good. 
in futuſo. And therefore if two churches are full, and one is duly 
united to the other in futuro, when either ſhall become 
void; the ſurviving incumbent may enter upon the void 
living, without any other title than that which he re- 
ceived from the act of union, Gibſ. 920. 
Preſentation to 6. By the union of two churches, no change is made in 
united benebicet. the advowſons: That is, not only all rights are reſerved 
to the patron or patrons, as before, but the nature of the 
advowſons continues the ſame; as, if one +2 appendant, 
and the other ih "groſs, and that which is appendant is 
made the preſentative church, and the patron of the 
church in groſs hath the fitſt turn, yet ſhall not the whole 
advowſon be in groſs, but it ſhall remain appendant for his 
turn who was patron of the advowſon in grofs. Which 
being fo, (that is, the advowſons, not only as to the 
right, but even as to the nature of them, remaining the 
ſame as before ;) it ſeems to be an unreaſonable doubt, 
whether biſhops and other eceleſiaſtical perſons can con- 
ſent to an union by the ſtatutes of the 1 Eliz. and 13 Eliz. 
Gibſ. 920. Watſ. c. 16. M 
Rerarsticn -. 7. Two churches parochial being united at the com- 
mon law; the reparations ſhall remain ſeveral as before. 
Which was the reaſon, why the aforeſaid act of the:4 . 
was found neceſſary, to make it otherwiſe in the churches 
that had been or ſhould be united in virtue of the ſtatute 
of the 17 Car. 2. For before that, the inhabitants, even 
of a demoliſhed church, were not obliged to contribute 
to the reparations of the church remaining, to which they 
were united. G:b/. 921. | 
Other p:yments - 8. The payment of firſt fruits and tenths, as before, are 
and duties, ſpecially reſerved in the aforeſaid ſtatutes : and the fame, 
together with all other payments and duties to the biſhop, 
$. archdeacon, and the like, and even the fees of inſtitution, 
Lu are reſerved of courſe in perpetual unions, whether within 
the ſaid ſtatutes or not. Gib 917. | 75 
EDA ofunicn 9. By the union, the two churches are become fo 
"* to pluralities, much one, that a ſecond benefice may be taken by diſ- 
1 EL ; penſation 


* 
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penſation within the ſtatute of pluralities. Cre. Elix. 
720. Gibſ. 920. & une 

10. If a church parochial be united to a prebend in a Church united 
cathedral church, and a clerk is collated to the prebend, to a prebend. 
and after inſtalled in the cathedral, altho* that the pariſh 
church be not in the fame dioceſe with the cathedral ; 
yet the clerk thereby hath poſſeſſion thereof, without any 
preſentation, inſtitution, or induction; becauſe by the 
union, the pariſh church is become the corps of the pre- 
bend. Watf. c. 16. e v4 12080 18 61 Jud 

11. After a union is made, if any queſtion 'doth ariſe union how 
concerning the validity thereof; this may not be tried in tries. 
the temporal, but only in the ſpiritual coutt: unleſs it 
be ſuch union, as is reſtrained by the aforeſaid ſtatutes, 
'Watf. r. 16. . asian 
1 ; | Ay 1094 
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Alurpation. 


WI EN a ftranger that hath no right, preſenteth 
to a church, and his clerk is admitted and inſti- 
tuted, he is ſaid to be an uſurper, and the wrongful act 
that he hath done is called an uſurpation. This is the 
definition given by lord Coke; and with regard to the 
firſt ſtep towards an uſurpation which he there mentions, 
viz. preſenting, it is to. be obſerved, that a preſentation 
made by a ſtranger, if it be void ia law (as in the caſe 
of ſimony, or of a preſentation to a donative, or to a 
-church that is full), makes no uſurpation againſt the 
. Tighful patron; as neither doth a preſentation, where 
between the uſurper and the perſon upon whom the uſurp- 
ation is made there, is privity in blood, as in the caſe of 
- coparceners; or privity.in the eſtate, as between leſſor 
and leflee, grantor and grantee, joint-tenants, and tenants 
in common. In none of theſe caſes, is the act of pre- 
ſenting the foundation or commencement of what the law 
calls an uſurpation. And as to the ſecond flep mentioned 
in the aforeſaid definition (viz. being admitted and inſti- 
tuted), it muſt be an 5 on upon a preſentation made; 


a 3 and 
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Mlurpation. 


and by eonſequence not a collation. by the biſhop ; ner 


the inſtitution of a clerk who pretending himſelf to be 
patton of a church that js, void prays the ordinary to ad- 
mit andinſtitute bim, and (without a preſentation in form) 


abtains inſtitution. Git. 782. EZ al Ani iir e 
Alſo it is ſaid that no uſurpation in time of war put - 
teth the right patron out of poſſeſſion, albeit the incumy 
bent come in by inſtitution and induction and time of 
war doth not only give privilege, to them that be in, war, 
but to all others within the kingdom; and altho' the ad- 
miſſion and inftitution be in time of peace, yet i the pre- 


ſientment were in time of war, it putteth nqt the right pa- 


tron out of poſſe ſſion. 1 IH. 249+ Malſ: c. 
And the reaſon of this ſeemeth to have been becauſe 


anciently in the time of war, the courts were-ſhut up ; 70 


that the true patron might not have an opportunity to 
bring bis quare impedit within the fix months. 

For to compleat an uſurpation, the uſurper muſt be in 
peaceable poſſeſſion for ſix months. At che common law, 
if a ftranger had preſented his clerk, and he had been ad- 
mitted and inftituted to a church, whereof any ſubject 
had been lawful patron; the patron had no other remedy 
to recover his advowſon but a writ of right of advowſon, 
wherein the incumbent was nat.te be removed: And the 
reaſon of this was, T. TF6 the intent that the incumbent 
might . intend and apply himſelf to his ſpiritual 
charge? And; 2. The law intended, that thebiltfop. that 

ad” cure of ſduls withit his dioceſe, would #d4tit and 
ſtitute an able man for the diſcharge" of the paſtoral 
duty, and that the biſfiop would do right to every patron 
within his dioceſe. gut ſince the ſtatute of the 13 Ed. v. 
1:3. c. 5. to enable the uſurper to plead plenatty againſt 
the true patron, ſo as to debar him abſoluteſy of that 
turn, it is not enough that the uſurper do pteſent-duly, 
and his preſentee be admitted inſtituted and inducted, but 
alſo that the church hath been full by the ſpace of ſix 
months, and no writ brought to recover the preſentation: 
for within the fix months the patron may bring his" writ 
of quare impedit or datrein preſentment (as che caſe re- 
quires), and recover his preſentmeiſt and paſſeſſion of the 
advowſon; but if neither of theſe writs be brought with - 
in the ſix months (that is, fo as to bear teſte wit,⅛n that 
time) the incumbent is In for life, and" the Uſerpation 

compleat. 1 Ja. 344. Watf. r. i199. 
And heretofore, if an uſutper preſented, and the clerk 
was inſtituted and inducted, and the true patron did not 
4 | bring 


Uſurpation, 
being bis quatre impedit within fix months; in ſome caſes 
he did not only lot his turn for that time, but his . 
\ ſentation was gone or ever. Wat ey. * 

Tus in the taſs'of {bby and Ante, T. 2 . 10 web 
Kid by Holt chief juſtice 3 that if the purchaſer” of an 
advowſon in ſee fimple; before any preſentmont, ſuffer 
un uſarpation, and fix months to paſs without bringing 
his quare impedity he hath loſt his right to the advowlon, 
becauſe he barh loſt his quare impedit, "which was hiv only 
remedy ; for he could not maintain 4 writ of right of 
advowſon : and tho“ he afterwards -uſurpy\ acd dieß abu 
the advowſon deſcend to his heir; yet the heir cannot be 
remitted, but the advom ſon is loft for ever without res- 
very. For where a man hath but one temedy to eme t 
his right, if he loſes that, his right | „gene . "Ran. 


7 But now by the ſtatute of the 4 An. e. 18. ee 
as the pleading in d quare impedit is found wery difficult, 
whereby many patrons are eit — A their — 
preſentation, or put to great charge and m_ to recover 
right; it i therefore enacted, that no uſurpation upon any | 
avoidance in any chu reh, vicarage, or rer lea tal pro 
motion, ſhall di the eflate br intere/h of any Peron intitled 7 
to the advotiſon or patronage therof}, of turn it th a right; 

but he that would have had a right if us uſurpution had been, 

may preſent or maintain his_quare impedit upon. the next or 

any other avoidance (if diſtur bia) rr york eng. 
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l - Ukury. . 

1. Usvzv. in à ſtrict ſenſe Sinks to be, a bote What. 
upon the loan of money, 97 ive the lender a 

certain profit for the uſe of it, upon' all events, whether 
the borrower make any advantage of it, or the lender 
ſuffer any prejudice for the want of it, or whether it be 
repaid on the day appointed or not. 1 Haw. 245. 

And in a larger ſenſe it ſeemeth, that all undue advan- 
tages taken by a lender againſt à borrower, come under 
the notion of uſury, whether there were any contract in 
relation thereto or no: as where one in — of land, 


made over to him fox the fecurity * a certain debt re- 
Da" - .-_ -» tains 


tains his * aſter he hath received all that is due 
from the profits of the land. 1 Haw. 245+. 
By the civillaw. 2, Uſe or intereſt, by the civil law, is divided into 
lucrative and compenſatory, Lucrative is, when it is 
Paid where there hath been no advantage made by the 
debtor, and no delay or deceit in him: and this is con- 
demned by the civil law. Compenſatory is, when it is 
given, where the thing lent , hath been advantageous to 
the debtor, and diſadvantageous to the creditor that he 
was not ſooner paid: and this is permitted ** that law. 
Mood. Civ. L. 213. 
And by the civil law (Swinburn tells ns): A manifeſt 
uſuter cannot make a teſtament; and tho' he make one, 
„it. is void in law concerning goods and chattels, unleſs he 
ſatisſy for the uſury, or put in caution ſor ſatis faction to 
be made. Su inb. 101. 
And as manifeſt uſurers are forbidden to make teſta- 
ments themſelves, or to diſpoſe of their goods by their 
| laſt wills; ſo are they forbidden to reap. any benefit by 
N the teſtament of others, or to be capable of apy legacy af 
ö goods. Swinb. 376, (4) 


By the canon te By 2 conſtitution of Edmund archbiſhop of Center © 


— bury; te forbid, any man to detain a pledge, after be bath 
Trleceiued the principal out of the profits, after e 7 the 
R for this is uſury. Lind. 160. 
Out of the profits]. The pledge in this Aab ms be ap- 
to be lands, cattle or ſuch like, out of which a 
profit ariſeth. Fobnſ. 0 
And by Can. 109. If any offend their brethren by— 
uſury; the churchwardens or queſtmen and ſidemen, in 
the next preſentments to their ordinaries, ſhall faithfully 
preſent every ſuch offender, to the intent that he may be 
puniſhed by the ſeverity of the laws, according to his de- 
ſerts ; and ſuch notorious offenders ſhall not be admitted 
5 the holy. communion, till they be reforme 
2 in general, it is ſaid, ob Lie behebt 


| lawss if a man he el ue, not only his teſta- 
e UI SLE 2 ment 


ui Tiidte are the of endif of the popes, ad not * re- 
of the 1 See Cog. 5, 15 The puniſhment by the 
flaw was onde a'quidfuple penalty. L. 2. Cod. Theod. Je 


contents himſelf with declaring that whatever is paid more than 
the legal intereſt, ſhall be accounted part of the principal. 
Cad 4+ 32. 26. Noodt, de Fg et L. lib. 2. * 15, 


2 
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Wie but this ſeems to have been mitigated by Juſtinian, wh 
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Uſury, 

ment is void (as hath been faid) ; but his body, after he 
is dead, is not to be buried amongſt the bodies of other 
chriſtian men, in any church or churchyard, until there 
be reſtitution or caution tendred, according to the value 
of ſuch goods. Swin. 102. (e) 

4. By the laws of king Alfred, it was ordained, that 
the chattels of uſurers ſhould be forfeited to the king, 
their lands and inheritances ſhould eſcheat to the lords of 


— 2 _— — 63 


(e) Moſt of the early ſathers of the church have condemned 
uſury in the ſtricteſt ſenſe, i. e. any profit made of the loan of 
money, as contrary to the divine law. Alexander III. in the 
council of Lateran, prohibited the taking of all intereſt for 
money; and it has been obſerved, that Gregory X. places the 
chapter of uſury after that of theft. But the Moſaic law, though 
it forbade the Jews to take intereſt from their brethren, allowed 
them to take intereſt from ſtrangers, or to bqrrow from them 
'on the ſame terms ; and that this law has not condemned the 
lending of money on intereſt as malum is 2 and contrary to the 
law of nature and of nations which many have thought, but 
merely prohibited it amongſt the Jews, as dangerous in a poli- 
tical view, conſdering their itinerant and agricultural life, has 
been ably demonſtrated by Noodt in his Treatiſe. de Firnere er 
Uſuris, c. 10 and 11. Nearly the ſame regulations obtained 
amongſt the Romans in the infancy of the republic; but when 
commerce was introduced amongſt them, the contract of lending 
money at a certain profit became frequent. The higheſt rate of 
legal intereſt among the Romans, from the time of Cicero tb 
Juſtinian, was the centema or twelfth part paid e month, 
amounting to 12 per cent. per annum; but the ſatiriſts inform us 
that ſome uſurers exacted three, four, or even ſive times chat 
profit. Juſtinianin his code fixed the legal rate of intereſt at 4, 
6, 8, and 12 per cent. according to the ſtation of the lender andthe 
nature of the contract. Cod. 4. 32+ 26. Various evaſions of 
the laws, however, were practiſed at Rome, and ſome of theſe 
were not unknown to the canqnifts ; for uſurious profit might 
be ſecured under the contract of a ſale and repurchaſe, or 
letting to hire, or might be ſtipulated for in conſideration of the 
gain of the borrower, or of the loſs which the lender ſuffered 
2 detention of his money. To theſe, modern money - lend - 
ers have added the purchaſe of annuities, in which, as the pur- 
.chaſer riſks his capital, he is allowed to take à greater ſhare of 


a 


By the common 
and ſtatute laws. 


intereſt (though this muſt be within equitable bounds. Faughan 


v. Thomas, 1 Bro. 556. Heathcote v. Paignon, 2 Bro.:v67-). Bur 
if any of theſe tranſactions appear from circumſtantial evidence 
to be merely the covering of an uſurious contract, they are held 
to be within the ſtatute of Ann. See Chefterfald v. Fanſſen, 
2 Leg 125. hot © the 


Utury: 


the fee, and they ſnould not be buried in the ſanctuary. 
Swin. 102. 1 Haw. 245 TT | JOU 21 069! 
Alſo it ſeems to have been the opinion of the makers 
of divers acts of parliament, ſince the reformation, that 
all kinds of uſury are /contrary to good conſcience. 
1 Haw. 245- a by | | . 
Buy the 5 & 6 Ed. 6. ., 20, (now repealed), it was 
enacted, that no perſon by any means ſhall lend or for- 
bear any ſum of money ſor any manner of uſury or in- 
creaſe to be received or hoped for, above the ſum lent. 
In the time of queen Elizabeth, when commerce be- 
gan to extend its influence, a relaxation of the laws 
againſt uſury followed of courſe; Thus by the 13 Eli. 
c. 8. it is enacted, that no perſon ſhall take above 101, 
per cent. intereſt; on pain of being puniſhed and corrected 
according to the eccleſiaſtical laws heretofore made againſt 
uſur a... | > 4 | ; 
By the 21 Ja. c. 17. None ſhall take above 8 J. per 
cent. (with a proviſo, that this ſtatute ſhall not be con- 
ſtrued or expounded: to allow the practice of uſury in 
point of religion or conſcience). | | 
By the'12'Cay. 2. c. 13. None ſhall take above 61. per 
ent. (without any proviſo): a | 
And by the 12 An. fl. 2. c. 16. None ſhall take above 
51. per cint. on pain of tjeble value of the money lent ; 
and all, contracts, to the contrary ſhall be void (F). And 
every ſcrivener or ſolicitor, who ſhall take, for bro« 
ſoliciting, driving, or procuting the loan, or forhearing of 
any ſum of money, above the rate of 5 s. ſor the loan or 
fot bearing of 100l4far a year, or more than 12d. above the 
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loan or forbearing thereof, or for any eounter- bond or 
bill concerning the fame ; ſhall forfeit 20 I. half to the | 
Xin,” and half to him that will fue, with cofts ; and be Y 
impriſoned ſor balf a year, ow 
And therefore in thele days a diſtinction ſeemeth to be 
made, betwixt uſury and legal intereſt ; for what exceed- 
F As this act declares all uſurious contracts vid, the in- 


dorſee of a bill of exchange, given upon an uſurious conſidera- 
| tion cannot recover, altho' he had no notice of the uſury, and Y 
had given a valuable conſide ration for the bill. Zow v. Waller, 
Deng. 736. And if more than the principal and legal intereſt 
be paid, an action will lie to recover the ſurplus: per Ld. 
Mansfield, in Smith v. Bromley, 16, 696, pF 71 Wy 
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Nr drawn in the church or church- yard. See 


Uſury. 


eth the legal intereſt is properly uſury ; and he who ex- 
acteth it ſeemeth ſtill to be puniſhable as an uſurer, 
1 Dem. 126. 
And, upon dhe whole, it ſeemeth now to be generally 
agreed, that the taking of reaſonable intereſt for the ule 
of money is in itfelf lawful, aud conſequently that a cb- 
venant or promiſe to pay it, in conſideration bf the ſor- 
bearance of a debt, will maintain an action. For wh 
ſhould. not one who hath an eſtate - in money be as wel 
allowed to make a fair profit of it, as another who hath 
an eſtate in land? and what tenton ca there be that 
the lender of money ſhould not as well make an advan- 
tage of it as the borrower? Neither do the paſſages in the 
molaical law, which are generally urged againſt the law- 
fulneſs of all uſury, if fully confidered, fo much prove 
the untawfulneſs, as the lawfulneſs of i it; for if all uſury 
were againſt the moral law, why ſhould it not be as much 
ſo in reſpect of foreigners, of whom the jews were ex- 
preſsly allowed to take it, as in teſpect of. thoſe of the 
ſame nation "of whom alone they Word fotbitten to re- 
ceive it? From whence it ſeems clearly to follow, that 
the prohibition of it to that people was merely political, 
and conſequently doth not extend to any ather nation. 
1 Haw. 245. 2 Burnet, Reform 192. Fe on 
Uſury, 2d ed.] 
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ate Wane, See. hi, * 1 
Wales Diſtribution of inteſtates effects there. 
See Wills. 


Walte convicted | in the glebe lands. See Glebe 


* lands. 
Way thro! the church-yard. See Church. 


Way to the church. See Chotth. 


Church. 


well tongue; ſervice in it. See Publick wot- 


ſhip. 
- Whicfon-farhings.) See Peneecoffals. 


Difference be- 
tween wills and 
teſta ments. 


mo NP 


T H E law affeAing Papiſis in particular, with regard 
to wills and adminiſtrations, is treated of under the 
title Popery. 
I. Who may make a will. | 
II. Of what things à will may be wh," | 
G7: Form and mamer of making à will; and 
therein of appointing guardians and execurors. 
d of the revocation of wills.], 
e of ſeamen's wills. 
V. Of the probate of wills, and odninifratios 
e inteſtates effetts, 
* N Of the duty of executors end adminifiraters 
nn making an inventory, and petting in the 
e of the deceaſed, 
VI. Of the payment of debts by execitars or ad- 
1. 1 miniftratars. m. 
VIL Of the payment of legacies, aud dytributon 
e inteſtates effetts. | 
Vl. Account a 


J. Who may make a will. oy 


-- $+--Tyftament and will, ſtrictly ſpeaking, are not ſyno- 
nymous. A will is properly limited to land; and a ze/- 
tament only to chattels, requiring executors. which a 
will only for land doth not require. Ss every teſtament 
isa will; but every will is not a teſtament,” God, Orp. 


Leg. 4, 5. 
But as authors in treating upon this ſubject have not 


adhered to this diſtinction; ſo throughout this title the 


words will and teſtament are uſed indiſcriminately, 

So alſo, the word. deviſe ſeemeth properly applicable to 
lands; bequeſt, bequeath, give, diſpoſe, and ſuch like, to 
goods; yet, foraſmuch as authors do generally confound 


them, and becauſe that propriety of expreſſion is not ſo 


much regarded in wills as in other legal inſtruments of con- 
veyance, ſo long as the teſtator's intention doth ſuffici- 
ently appear ; therefore it hath not been thought neceſ- 
fary in theſe different ways of expreſſion to obſerve a ſeru- 
pulous exaQneſs, but to take the words in the ſeveral au- 
thors as they ſtand ; and this ſo much the rather, as it 

facmeth 
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feemeth in general to be an unwarrantable liberty, in re- 
citing matters of law from books of acknowledged autho- 
rity, to preſume to vary the expreſſion without neceſſaty 
or urgent cauſe,” _ | 


2. It doth not ſeem to be clearly ſettled, what ſhall be iafant 


the loweſt age, at which a perſon ſhall be allowed to make 
a teſtament of goods and chattels, | OPEN 

Dr. Gibſon ſays; when probibitions have been prayed, 
on ſuggeſtion that the teſtator was not in one caſe ſeven- 
teen, in another caſe eighteen years of age, which it was 
ſaid were the loweſt ages aſſigned by the common law for 
making a teſtament of goods and chattels ; they were de- 
nied in both caſes for the ſame reaſon, namely that it 
belongs to the eccleſiaſtical court to judge when a perſon 
is of age to make a will; and if an inferior court had 
given ſentence againſt their own law, there was no re- 
medy but by appeal. Gib. 461. 2 Mod. 315. T. Jones 
210. 

And one reaſon of limiting the ſame to the age of ſe- 
venteen 'may be, becauſe (as it is agreed on all hands) 
that is the proper age at which a perſon is allowed to 
take upon himſelf the office of an executor ; adminiſtra- 
tion during the minority of an infant executor ceaſing at 
that age. | x 

In the caſe of Biſhop and Sharp, M. 1704, in the court 
of chancery, it is ſaid to have been agreed, that a female 
may make a will at twelve years; and a male at ſeven- 
teen, or at fifteen if proved to be a perſon of diſcretion. 
2 Vern. 469. 

Dr. Godolphin ſays, an infant male at the age of fourteen 
years, and female at the age of twelve years, may make a 
teſtament of goods and chattels. God. O. L. 23. 

And in the caſe of Hyde and Hyde, H. 8 Ann. it is 
ſaid to have been agreed, that a male infant of fourteen 
years of age, and a female of twelve years of age, might 
make a will of a perſonal eſtate; and it was ſaid in this 
caſe, that it was ſo agreed by the lord keeper Wright in 
the caſe of Sharpe and Sharpe, wherein they followed the 
civil law of Jultinian for their conſent to marry at ſuch 
ages. Gilb. Rep. 74. 

And it is true, that Juſtinian fixes the te/famentary age 


and the age of puberty alike, to wit, in the male at the 


age of fourteen; and in the female at the age of twelve. 
But by the common law of England, the age of diſcretion 
hal, Lat 1 4 both 
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bath in the male and female is the age of ſourteen; altho“ 


the ſame commòõn law admits of Juſtinian's diſtinction a 


to the age of puberty or conſent to marriage. 


And by the author of the Law of Executor, who is ſaid 


to have been judge Dadderidge, it ſeems to be laid down 


nerally, that an infant of the age of diſcretion, to wit, 
the age of fourteen years, may make a will of goods and 
chattels. Zow of Ex. 10. Act : 
And Mr. Wmworth ſaith, he thinks that at the age of 
fourteen, N in the judgment of law the age of diſ- 
cretion, a perſon may make a-teftament. Ventu. 214. 
Finally, Sir William Blackſtone ſays ; Infants, under 
the age of fourteen if males, and twelve if females, can- 

t make a teſtament : which is the rule of the civil law. 
For though ſome of our common lawyers have held that 
an infant of any age (even four years old) might make a 
teſtament, and others have denied that under eighteen he 
is capable; yet as the eccleſiaſtical court is the judge of 
every teſtator's capacity, this caſe muſt be governed. by 
the rules of the eccleſiaſtical law. 2 Black. 497- 
Note, It is Mr. Perkins, whom all the A A au- 


thors quote (Pert. & 50 .) with ſome degree of wonder, 


ſor aſſerting that an infant of four years of age may make 


a a teſtament, But ſurcly this muſt have been an error of 


the preſs; which might poſſibly enough happen from a 
limilitude of the words, or eſpecially of the figures 4 
and 14. lows > Shs 

But by the ſtatute of the 34 & 35 H. 6. c. 5 / 14. 
Wills or teſlaments made of any manors lands tenements ar other 
bereditaments, by any perſon within the age of twenty-one years, 
Fall nat be taken ts be goad or effettual in lau; for until 
that time by the common laws of this realm, they are 
accounted infants, Swin, 74. 6th. edit. 

But by cuſtom in particular places, they may deviſe 


lands before the age of twenty-one, | God. O. L. 21. 


M entre. 214. C2 k 0 7 
But no cuſtom of any place can be good, to enable a 
male infant to make any will before he is fourteen years 
of age. Law of Exec. 153. | i 
3. An idiot is juſtly excluded from making a teſtament. 
Swin, 8. —_— — e, ET 
Now an idiot, or natural fool is he, who notwith- 
ſtanding be be of lawful age, yet he is ſo witleſs, that he 
cannot number to twenty, nor can tell what age he is of, 
nor knoweth who is his father or mother, nor is — 
anſwer 
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aoſwer any ſuch xaſy queſtion ; whereby it map phialy 


appear, that he hath not (reaſam; to difcera what is to h 
profit or damage, nor is apt to be informed or inſtructed 
by any other: and ſuch an idiot cannot make any teſta- 
ment, nor may diſpoſe either of his lands or goods. 
A. Mad folks and lunatick perſons, during the time of 
their furor or infanity of mind, cannot make a teſtament, 
nor diſpoſe any thing by will; and the reaſon is moſt 
forcible, "becauſe they know not what they do: for in 
making of teſtaments, the integrity and per fectneſs of 
mind, and not health ef the body is requiſite, Stuin. 76. 

Hobeit, if theſe mad or lunatick perſons have clear 
or calm intermiſſions, then during the time of ſuch their 
quietneſs and freedom of mind, they may make their teſ- 
taments. Stuin. 76. | 

And it is ſufficient for the party which pleadeth the 

inſanity of the teftator's mind, to prove that the teſtatot 
was beſide himſelf before the making of the teſtament, 
altho? he do not prove the teſtator's madneſs at the very 
time of making the teſtament : the reaſon; is, it being 
proved that the teſtator was once mad, the law preſumeth 
him to continue ſtill in that caſe, unleſs the contrary be 
proved.. For like as the law preſumeth every man to be an 
honeſt man, unleſs the contrary be proved, and being 
proved, then he which is evil to be evil ſtill; ſo concern- 
ing furor, the law preſumeth every man to have the uſe 
of reaſon and underſtanding, unleſs the contrary be prov- 
ed; which being proved accordingly, then he is preſum- 
ed in law to continue fill void of the uſe of reaſon and 
underſtanding, unleſs the teſtator were beſides himſelf but 
ſor a ſhort time, and in ſome peculiar actions, and not 
£ontinually for a long ſpace, as for a month or more; or 
unleſs the teſtator fell into ſome frenzy upon ſome acci- 
dental cauſe, which cauſe is afterwards taken away; or 
unlefs it be a long time fince the teſtator was affaulted 
with the malady : for in theſe caſes the teſtator is not 
preſumed to continue in his former furor or frenzy. 
Swin. 78. ; 


Vet it is a hard and difficult point, to prove a man not 


to have the uſe of underſtanding or reaſon : and therefore 
it is not fufficient for the witneſſes to depoſe that the teſ- 
tator was mad or beſides his wits; unleſs they render or 
yield a ſufficient reaſon, to prove this their depofition ; 
as that they did fee him do ſuch things, or heard him 

| | 15 | ._ ſpeak 


LO 


Lunatick, 


47 


= 
_ 
14 
=_ 


Wills, Who tnay make. 
ſpeak ſuch words, as a man having reaſon would not have 
done or ſpoken.  Swin.' 78. (g) | p 
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"of ) ueſtions upon the general ſanity of teſtators or the 
2 of a lucid interval at the time of executing their 


| will, occur frequently both in the civil and eccleſiaſtical courts, 


They are uſually determined on the particular circumſtances of 


each individual caſe; for according to Lord Thurlow's opinion 


in Att. Gen. v. Parnther, ** it ſeems ſcarcely poſſible to extract 
from any particular caſe of this kind that which will apply to 
any other.“ But, his Lordſhip adds, “ it is of equal import: 
ance that che evidence in ſupport of the allegation of a Jucid 
interval; after derangement at any period has been eſtabliſhed, 
ſhould be as ſtrong and as demonſtrative of ſuch fact, as where 
the object of the proof is to eſtabliſh . Indeed 
if lunacy be once eſtabliſhed, it is a matter of nice inveſtigation 
to ſay, what ſhall be evidence of ſuch a remiſſion or intermiſſion 
of the diſorder, as ſhall allow the lunatick to diſpoſe of his pro- 
perty by will. The points generally inſiſted vpon in proof and 
argument, relate to the ſtate of the teſtator before making the 
will, the will itſelf and his ſubſequent conduct. And if the cir- 
cumſtances of the caſe, among which may be reckoned the na- 
ture of the diſorder, afford any reaſonable ground to ſuppoſe 
that a lucid interval may have prevailed, it will be difficult to 


ſet aſide the will, if it be rationally drawn up both with re- 


gard to the diſpoſition of the property and the aptneſs of 
the expreſſion to effectuate the teſtator's intention, eſpecially 
if it be written entirely by himſelf; for theſe circumſtances 
ſeem to eſtabliſh that ſound diſpoſing mind and memory which 
the law requires. Thus in the eaſe of Cartwright v. Cart- 
wright, Mich. 1795, before the delegates in appeal from the 
prerogative court of the Archbiſhop of Canterbury, it appeared 
that the teſtatrix was inſane from 1774 to 1794 when ſhe died, 
and though decent in her appearance always anſwered to any 
inquiries about her health that /be was dying, for that all her 
bones wwere broken, She had made a former will and had been 
heard to lament that ſhe had deſtroyed it, adding that ſhe 
had loft her ſenſes. In November 1794 ſhe repeatedly call- 
ed for pen, ink, and paper, with which ſhe was at laſt in- 
dulged, the doctor who attended her ſaying that ſhe muſt be 
—— by compliance, but that nothing ſhe could write would 
be valid. Her hands being looſed from a ſtrait waiſtcoat ſhe 
walked about, in a great agitation; wrote on ſeveral pieces of 
Paper which ſhe afterwards tore, and at laſt produced a moſt 
perfect and well written will, in which ſhe preferred nieces the 
deſcendants of a ſiſter of the awhole blood, to fiſters of the 2 
being aſked if a witneſs was neceſſary to authenticate the will, 
ſhe anſwered no, for that her will was only of perſonal property; 
and ſealing it, ſhe delivered it to a friend, and was heard — 

Ward 
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E. 3 74, in the ſtaf chamber, in Combe's caſe it was Pes of » 


agreed by the judges, that ſane memory for the making 
a will is not at all times when the party can ſpeak yea or 
no, or had life in him, nor when he can anſwer to any 
thing with ſenſe ; but he ought to have judgment to diſ- 
cetn, and to be of perfect memory, other wiſe the will is 


void. Hs. 759. 


of weak undere 


ſtanding. 


And in the cafe of the marqueſs of 1Pinthefer, T. 414 


Eliz. it is ſaid, that by the law it is not ſufficient that 
the teſtator be of memory when he maketh his will, to 
anſwer to familiar and ufual queſtions ; but he ought to 
have a diſpoſing — 8 ſo that he be able gg make diſ- 
poſition of his eftate with underſtanding and Feafon : and 
this is ſuch memory, as the law calls found and perfect 
memory. 6 Co. 23. (5) | 

But every perſon is preſumed to be of perfe& mind and 
memory, unleſs the contrary be proved: and therefore if 
any perſon go about to impugn or overthrow the tefta- 


ment, by reaſon of infanity of mind, or want of memory; 


he muſt prove that impediment. Sin. 77. 
But if a man be of a mean underftanding, neither of the 


wiſe fort nor of the fooliſh, but indifferent, as it were 


betwixt a wiſe man and a fool, yea, though he rather in- 
Cline to the fooliſh fort ; ſuch an one is not prohibited to 
make a teſtament : unleſs he be yet more fooliſh, and fo 
very ſimple and ſottiſn, that he may eaſily be made to 
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wards to expreſs ſatisfaction at what ſhe had done. She ſoon 
after relapſed into her diſorder, in which ſhe continued to her 
death; And the delegates affirmed the, judgment of fir W. 
Wyane the judge of the prerogative court, eſtabliſhing the will. 

ot if other circumſtances in proof, added to the nature of 
the beque lle, ſhould raiſe a preſumption that the will originated 
io inſanity, an aptneſs of expreflion will not alone ſuffice to 
eſtabliſh it. Thus in the caſe of Clark v. Lear and Scarwell in 
the ec. lefiaffical courts in March 1791, the teftator a middle 
aged man, being a lucatic, eſcaped from his keeper, and at a 
watering place tejl in love with a young lady to he after- 
wards ſent in very police terms a preſent of a lottery ticket, 
and making a will rational on the face of it, left ber a legacy 
of 10001, But trough it was argued that all this had the 
appearance of reaſon, the will was ſet aſide as being bottomed 


in inſanity, = 
(5) It is not ſufficient that the teſtator be corporally preſent 
when he ſgns bis will, if in truth he be abſent as to mental pur- 


poſes. Righr v. Price, * yy 1 


Vor. IV. 
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: believe things incredible or impoſſible, and hath not ſo 


judgment. Swin, 80. 


P,rſon ig liquor. 


Mar ied wm. 


reaſon be done. Gibſ. 461. [Rot. Parl. 18 Ed. 3. 12.) 
And by the ſtatute of the 34 & 35 H. 8. c. 5. it is en- 


find a petition of the commons in parliament, that where- 


might de ordained that the people ſhould remain in the 


a proper conveyauce, Viigbi v. Ld, Cadogan, 6 Bro. P. C. 150. 
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much wit as a child may have of ten or eleven years of 
age, who is therefore inteſtable by the law, for want of 


6. He that is overcome with drink, during the time of 
his drunkenneſs, is compared to a madman ; and there- 
fore if be make his teſtament at that time, it is void in 
law. Which is to be underſtood, when he is fo exceſ- 
fively drunk, that he is utterly deprived of the uſe of 
reaſon and underſtanding : otherwiſe, if he be not clean 
ſpeat, albeit his underſtanding be obſcured, and his me- 
mory troubled, yet he may make his teſtament being in 
that caſe, Ju in 83. | | 

7. By a conſtitution of archbiſhop Stratford: Whereas 
divers per ſons do hinder or e deavour to hinder the free making 
and execution of the teſtaments of women, either ſole or mar- 
ried; we decre', that none ſhall henceforth do the ſame, on pain 
of the greater excommunicatien. Lind. 173. 

And Lindu cod, in his commentary hereupon, contends . 
for the capacity of married women to make a will, in pur- 
ſuance of this conſtitution ; eſpecially where ſuch woman 
hath. brought a Jarge fortune to her huſhand, who perhaps 
had nothing of his own before. Lind. 173. 2 

Two years after the making of this conſtitution, we 


as there was a conſtitution made by the prelates, that 
women married | nzef5 and femes] might make a will, it 


ſame ftate, as they had been accuſtomed to; be in the 
times of the king's progenitors : To which it was an- 
ſwered as to this matter, that the king will that law and 


acted, that wills or telaments made of any manors lands tene- 
ments or other hereditaments, by any woman covert, ſhall not 
be taken to be good or effetiual in the law. ſ. 14. (i) 

alk | | And 


6 


(ö) But nevertheleſs a feme covert may have a power given 
her by ſettlement, ſo to diſpoſe of land by writing in the nature 
of a will, as to prevent its going to the heir, namely, 1. by 
veſting the legal eſtate in truſtees, and giving her a power to 
appoint the uſes; 2. By agreement; which according to ſome 
authorities a court of equity will compel the heir to execute by 


cited 


< — 


(iii, Who may niake! 


And alſo of goods and chattels, the wi'e cannot make 
her teſta ment without the licence or conſent of her huſ- 
band ;-becauſe by the laws and cuſtoms of this realm, (6 
ſoon as a man and woman are married; all the goods and 
chattels perſonal that the wife had at the time of the 
ſpouſals or celebration of the marriage os after, and alſo 
the chattels real if he overlive his wife, belong to the 


huſband, by reaſon of the ſaid marriage; and therefore 


with good reaſon ſhe cannot give that away which was 


hers, without the ſufferance or grant of the owner: 


Fioin. 88, 89, 0 ö 

And albeit the teſtament be made before the marriage; 
yet ſhe being inteſtable at the time of her death, by rea- 
ſon her huſband is then living, the teſtament is void ; fot 
it is neceſſary to the validity of ſuch teſtament, that the 
teſtator have ability to make a teſtament, not only at the 
time of making thereof, when the teſtament feceiveth its 
eſſence and being; but alſo at the time of the teſtator's 
death, when the teſtament receiveth its ſtrength and con- 
firmation. Swin, 88. | | N 

And albeit the wife do overlive the huſband; yet the 
teſtament made during the marriage is not good; becauſe 
ſhe was inteſtable at the time of the will making: bur if 
the teſtament being made during the coverture, ſhedo 
approve and confirm the ſame after the death of her tiuf- 
band; in this caſe. the deviſe is good, by reaſon of hee 
new conſent, or new declaration of her will; for then it 
is as it were 4 new will, Sin, 88. - 

And altho” the will be made before marriage; and the 
wife ſurvive the huſband, yet it ſeemeth that the will ſhall 
not revive upon the huſband's death. As in the caſe of 
Mrs. Lewis ſome years ago, before the delegates : Mrs. 
Lewis, a widow, made a will; ſoon after, ſhe married 
again; in ſome time her ſecond- huſband died, and ſhe 
again became a widow; without any children by either 
huſband. The will which ſhe made in her firſt widow- 
hood remained; and being found after her death, the 
queſtion was, whether it was a good will or not, The 


cited and agreed by Ld. Kenyon, in Doe v. Staple, 2 T. Rep. 
584. Although others ſeem to doubt whether ſuch an agree- 
ment while reſting in agreement, though it bind the huſbaad, 
can defeat the right of the heir at law. See Pzaceck v.\Monk, 
2 Fez, 191. and Ld. Thurlow's opinion in Hod/den. v. Lloyd, 


2 Bro, 534. | 2% oa 
| E 2 ; counſel 
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counſel for the will cited many authorities from the civil 
law, and ſhewed, that among the Romans, if a man bad 
made his will, and was afterwards taken captive, ſuch 
will revived and became again in force, by the teſtator's 
repoſſeſſing bis liberty. But it was obſerved on the other 
hand, that marriage is a voluntary act, but captivity is 
the eſtect of compulfion, And the will was adjudged not 
to be good. And in the caſe of Forſe and Hemblinge, A. 
30 & 31 J. (4 Co. 60, 61.) it was ſaid, that if a man 
of ſane memory make his wil}, and "afterwards becometh 
of non-ſane memory, this is no countermand of the will, 
becauſe this is done by the act of God: But marriage is 
the voluntary act of the party, and amounteth in law to 
a countermand of the will (4). 
But yet nevertheleſs, upon the licence or confent of the 
huſband, the wife may make her teſtament even of his 
goods. Swin. 8g. 6 
But albeit the huſband do give licence to his wife te 
make a will of his goods; yet he may revoke the ſame, 
not only at the making of the will, but after her death, 
2 the — (Swinburne ſays) before the will be proved. 
Sin. 89. | 

Yet fach his conſent (Dr. Gibſon ſays) hall be im- 
plied, until the contrary do appear; and if after her death 
he doth conſent,” he can never afterwards diſſent z and if 
immediately upon the death of the wife, he diſcourſes and 
deals with the executor whom ſhe hath appointed, as 
executor, as in recommending. to him a painter for eſ- 
cutcheons, a goldſmith for rings, or the like, this is 2 
good aſſent, and makes it a good will; and tho” after 
Juch aſſent given, he do upon the fight of the will diflike 
it, and oppoſe the probate, or enter à caveat, ſuch dif- 
agreement ſhall not hurt the will: and when there is an 
expreſs agreement or conſent that a wiſe may make a will, 
2 little proof will be ſufficient to make out the continu- 
anee of that conſent afier their death; but it is neceſlary 
to. prove a di/apreement made, in a ſolemn and forma! 
ry in expreſs words, and not by implication. Gi 
401, 2. 
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(4) S. P. on the will of Catharine Calver, who by marriage 
articles between her and Dr. Hibbins, had a power to diſpoſe 
ot her property by will after marriage ſubiequent to the articles, 
dut a few hours be/ore the marriage ſhe made a will, which was 
held to be revoked by the marriage,” Dee v. Staple, 2 7. Rep 
684. He ſon V, Lloyd, 2 Bro, 534. 8 5 | 
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But by lord Hardwicke, in the caſe of Huli and 
Philips, July 17, 1740. Tho” a feme covert has power 
of diſpoling of a ſum of money or any other thing, by a, 
writing purporting to be a will; yet after the wite's. 
death, the proving it in the ſpiritual court will aot give it 
the authority of a will, but it will fill be conſidered as 
an inſtrument only, or an appointment of ſuch ſum or 
other thing in purſuance of the power; and before it is. 
proved in the ſpiritual court as a teſtamentary conve 
the huſband ought to be examined there as to his conſent; 
nar, Of then will it have the effect and operation of a will. 
2 © Sh 2 . 
pins 5 ſuch 2 will was brought to the prerogative. 
court to be proved and a prohibition was prayed for the 
huſband upon this ſuggeſtion, that the teſtatrix was a 
feme covert, and fo, diſabled by the law to make à will, 
it was granted; becauſe tho' the huſband may by cove- 
nant depart from his right, and ſuffer his wife to make a 
will, yet whether he hath done ſo or not, ſhall be deter- 
mined by the common law, Gi. 462. (4) 

If a woman have a leaſe, an eſtate by extent, the next 
avoidance of a church, or other chattel real; theſe are 
not deveſted out of her into her huſbaud by marriage, but 
in caſe ſhe overlive bim, they continue to her as before, 
no alienation or alteration having been made by the huſ- 
band, who had power to diſpaſe of them by gift in his 
lifetime, tho" not by bis will: yet ſuch a woman in her 
huſband's lifetime cannot of or for theſe things, without 
her huſband's aſſent, make an executor or will; but ſhe 
dying before him, they would by the operation of law 
accrue to him. Went. 198, Lew of Toft. 33. 

Another kind of goods, or. rather intereſt, a woman. 


may have, to wit, debts or things in action, which, as 


the farmer, are not deveſted out of her by marriage into 
her huſband, nor yet can ſhe thereof make an executor 
without her buſband's aſſent, altho* they be one degree. 
farther from the huſband than the ſaid chattels real; for. 
that tho? the huſband do overlive the wife, he ſhall not 
be intitled to them, as to the former. But if the wife 
makes him executor of theſe, as ſhe may; or if after her 
death, he takes out adminiſtration of her goods, then he 
is thereby intitled to them. Went. 199. Law of Tf. 
33» 34+ ' 
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(!) Vid. infra, Jenkin v. — de 
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Bud it is faid, if-4 woman bath bin- money or a ſepa« 
rate maintenance ſettled on her. and ſhe by management 
or good houlewifry ſaves money out of it, ſhe may diſpoſe 


of ſuch money ſo ſaved: by her, or of any jewels bought 


with it, by writing in nature of a will, if ſhe die before 
her huſband, and ſhall have it herſelf if ſhe ſurvive him, 
and the ſame ſhall not be liable to the huſband's debts. 
Stwin, a. 95: Viner. Baton and Feme. R. a. 16; (Nn) 


And altho? a feme covert is ſo entirely under the power 


of her huſband, that ſhe cannot make what in propriety 


of ſpeech is a will; yet ſhe may make what'is called an 


appointment. And the uſual way is, for the intended huſ- 
band to enter into/a bond before marriage in a penal fum, 
conditioned/ to permit his wife to make a will, and to diſ- 
poſe of money or legacies to ſuch a value, and to pay 
what ſhe mall appoint, not exceeding ſuch a value; and 
in ſuch caſe, if after the marriage, and during the cover- 
ture; ſhe makes any writing purpotting her will, and diſ- 


poſes legacies to the value agreed, tho' in ſtrictneſs of law 
ſhe cannot make a will without her huſband; yet this is a 


good appointment, and the huſband is bound by his bond 


to perform what is appointed. S$qwin. a. 94. 1 Vern. 244. 


"And in 1 Med. 211. it is ſaid, that the huſband may 
bind himſelf by covenant or bond, to permit his wife by 
will to diſpoſe of legacies, and this will be ſuch an ap- 
pointment as the huſband will be bound to perform. (v); 
yet it doth not operate as a will, neither ought it to be 
proved in the ſpiritual court; for the property paſſeth from 
him to her legatee, and it is his gift: And therefore if the 
Jegatee dieth before the wife, ſuch legacy is not lapſed ; 
for this in ſttictneſs is only the execution of a truſt, and 
the executor or adminiſtrator of ſuch legatee ſhall be in- 
itled. 150 on. 1 | 
But in the caſe of Jenin v. Whitehouſe, M. 31 G. 2. 


By lord Mansfield Ch. J. In a cauſe of Roſs v. Ewer, in 
. Chancery, July 5, 1744; There was a power to a ſeme 


covert to appoint by will. And the lord chancellor held 
clearly, tho“ ſuch will operates as an appointment, that it 


— 


— — 


(m) And in Feitiplace v. Gorges, 1 Vez. jun. 46. Ld. Thur- 
law C. held that a wife haviag perſonal property ſecured to het 
ſole and Teparate uſe, took it with all the incidents of property, 
and might therefore diſpoſe of it and its produce by will, with- 
owt the conſent of her huſband. „ ä 
0 Cre. Car. 219. Marriot v. King ſinan. 
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muſt be proved in the ſpiritual court; and he would not 


proceed, till the will was ſo proved. He- fait, it was not 


material for him in that cafe to conſider of the preciſe. 
form in which it was to be proved, whether by a ſtrict. 
probate, or by granting adminiſtration with the appoint= 


ment in nature of a will annexed; and therefore that 
point was not entered into; but the fad, that. the paper 
was her will, in caſe ſhe had power to ma he one eU be 
eſtabliſhed by the eecleſiaſtieal court; for ſuch an appoint · 
ment is in the nature of a will, and attended with all the 
conſequences of a will. And as to the point, that money 
diſpoſed under the execution of a power, by ſuch a will, 


ſhould not lapſe; this was fully confidered; and contra- 


dicted, in the cauſe of the duke of Marlboreugh v. the 
earl of Carliſſe and others, Nov! 26; 1780. Fhe caſes 
that have been cited in this cauſe ſhew;” chit adminiſtra- 
tion may be granted, with the — tent annexed; 
which proves it to be teſtamentary: For nothing can be 
annexed to an adminiſtration, but a teſtamentaty diſpo- 


ſition; which is proved and eſtabliſhed by the eceleſiaſtical 


court in that form (e). But if the queſtion be, Whether 
the wife had a power to make an appointment in the na- 
ture of a will, and thereby to deprive the huſband/of any 
benefit, which by law would devolve upon him in conſe- 
uence of her death; that is a queſtion proper to be con- 
dered at law: and if ſhe had no fuch power, this court 
will grant a probibition. Burrow, 431. 

If in the caſe where a feme covert cannot esel 
ment without the huſband's licence, the huſband grants a 
licence to the wife to make a teftament of a certain por - 
tion of his goods, and the wife ſo licenſed doth make one 
teſtament, and afterwards another, and perhaps a third or 
fourth; the licence ſhall be underſtood of the laſt tetta- 
ment, and not of the firſt. Law "of Toft. 37. 

But if a feme covert is executrix to — other perſon, 
and in that right hath divers goods and chattels; theſe 


— — ä 


e „— — — 
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(e) That the will of a feme covert cannot be given in evi- 
dence till it has been proved in the eccleſiaſtical court, ſee alſo 
Stone v. Forſyth, 2 Doug. Rep. 707. where Lord Mansfield ſays, 
if the eccleſiaſtical court will not one „L the proper 51 
is to appeal to the delegates. las in note [+ 1 
* — that the regalar courſe gs like this, is : — 
piritual court not to give probate of the will, but trati 
with the will as a tellamentary paper annexed. BOY > 
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are not deveſted out of her, becauſe ſhe hath them not 
merely to her own uſe, but as repreſenting the perſon of 
another: and therefore in this caſe (Swinburne ſays) the 
wife may, for the continuation of the executotſhip, make 
an executor, and conſequently a teftament, without the 
conſent or aſſent of her huſband. Swin. 89. Law of 
75,1. 34+ (0 | | 
But this rule, that 2 feme covert executrix may make 
her will of thoſe goods whereof ſhe is executrix, is re- 
ſtrained in two cafes: - F * 

The firſt is, where ſhe doth not make an executar, but 
bequeaths the goods whereof ſhe is executrix, by deviſe or 
legacy; in this caſe the will is void, becauſe an executor 
may pot-diſpote of the goods of the teſtator other wiſe than 
to the uſe of the teſtator, to the payment of his debts 
and performance of bis will, aud therefore may not give 
or deviſe the ſame by legacy, for that were to diſpoſe of 
the teſtator's goods as if they were the proper goods of 
the executor, and to convert the ſame to the private uſe 

af the legatce and not the uſe of the teſtator. But when 

an executor doth only make another executor, the ſecond. 

executor doth ſtand chargeable and accountable for the 

diſtribution of the brſt teltator's goods to the uſe of the 

ſame teſtator as did the farmer executor, and is not by 

the laws of the land reputed for the executor of the exc- 

cutor, hut of the farmer. teſtator, and ſo is not a legatee. 

Law of Teſt. 35, 36. Szwin. YO. 10-419 $ = 

| _ The ſecond is, where ihe is not only execuirix, but 
at legates alſo, and bath accepted of the thing bequeathed 2 
| not as executrix, but as legatee ; and in this caſe the will ft 
of the feme covert is alſo void. For ſhe taking the thing ut 
- 
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bequeathed, not as executrix, but as legatee, doth thereby 
make it her own proper goods, and conſequently her hut» 


e band's; and therefore cannot be given from him, wich- 9 
out his licence or conſent, If it dach not appear whe- b 
ther the wife took the thing bequeathed as executrix, or tl 

legatee ; it ſhall be preſumed, ſhe took it as executiix. tl 
Stvin, 90. Law of Teſt. 36. "IE li 

And altho' a feme covert being executrix may make ber c 

teſtament, and appoint an executor of thoſe goods which ſe 


ſhe hath as executrix, and not as legatee, without her 
huſband's affent ; yet the profit and fruit which ariſe out 


_ — 1 


(p) See this doctrine agreed by Ld, Thurlow C. in Hod/don 
v. Lied, 2 Bre. 543. tt . | y 
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of thoſe goods which ſhe hath as executrix during the 


marriage, as calves, lambs, and ſuch like profit of Kine, 


57 


ſheep, and cattle, do belong to the huſband, and not to 


herſelf as executrix ; and therefore the cannot make her 


teſtament of ſuch fruits and profit, without her huſband's ' 


approbation. Swix, 90. Law of Teft. 36. 


H. 4 G. 2. King and Betteſworth. Mandamus to grant 


adminiftration to John Cullom, or Joan his wife, Return; 
that by articles before marriage it was agreed, that the 
wife ſhould have power to make à will, and diſpoſe of 
her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executrix, who has duly 


proved the ſame. To this return it was objected, that 
the might have things in action not covered by the deed, 


and the huſband was in all events intitled to an admini- 
ſtration to them. On the other hand, it was inſiſted, 
that with the conſent of the huſband ſhe might make a 
will; and here is his confent by being party to the deed, 
But by the court; à general conſent to make a will doth 
not ſeem ſufficient, but there ſhould be a conſent to that 
partieular will: beſides, this is going beyond her power, 
which did not extend to the making an executor. This 
is rather an appointment, which in equity will controul 


the adminiftration as to the leaſehold eftate, than a will: 


And as there may be other efiects not covered by the deed, 
the return is ill, and there muſt be a peremptory manda- 
mus. Stra. 891. | 
8. That teſtament is to be repelled, which is made up- 
on juſt fear, that is, ſuch a fear as may move a con- 
ſtant man; as the fear of death, or of bodily hurt, or of 
impriſonment, or-of the loſs of all or moſt part of one's 
goods, or the like. Whereof no certain rule can be de- 
livered, but it is left to the diſcretion of the judge, who 
ought not only to confider the quality of the threatnings, 
but alſo the perſons as well threatning, as threatned ; in 
the threatning, bis power and diſpoſition ; in the perſon 
threatned, the ſex, age, courage, puſillanimity, and the 
like. But if the teſtator afterwards, when there is no 
cauſe of fear, do ratify and confirm the teſtament, it 
ſeemeth to be good in law. Swin. 475, 476. | 
If a man makes a will in his ſickneſs, at the over im- 
portunity of his wife, to the end he may be quiet ; this 
ſhall be faid to be a will made dy reftraint, and ſhall not 
be good. Styl. 427. [8 Vin. Ab. 167.] 
But if the perſon who makes the motion be not any 
ways ſuſpected, and it alſo appears by ſome eonjectures 
that 


Perſu,n under 
fear or reſtraints 


that the ſick perſon had a deſire to make his will: in this 
caſe the teſtament is good. Law of Teft. 53. (q) — 
| — | 1E 


. 
— 


- (4) Civilians, whilſt they declare that force and fraud vitiate 
a will, tolerate thoſe alluring manners, and that engaging ad- 
dreſs by which infirm teitators are too often induced to diſinherit 
their immediate, heirs. Dig. 28. 5.70, & 29. 6. 3. Cod. 6. 
34. 3- Sande, Lib. 4. Tit. 1. Def. 11. but with two excep- 
tions: 1. Unleſs the teſtator be induced to'make his will by falſe 
ſuggeſtions and lies, which are in troth a ſpecies of fraud; 2, 
Unlefs prayers and intreaties be fo frequently repeated, that 
they operate as a fort of force. Sce Sarde ubi ſupra, and Sxwin- 
burne, pt. 7. F 4. & $8: with the authorities there cited. With 
us alſo, if a will be proved to have been obtained by fraud or 
ſotce, it will be ſet aſide in the proper court. See 1 Cha. Rep. 24. 
Herbert v. Lende, 8 Jin. Abr. 165. Goſs v. Tracy, 1. 
ut. 297. And when legacies were procured by fraud, the 
rt of chancery has in many caſes decreed them to be truſts, 
Prat on Eg. 55 Fond. Fol. 1. p. 64. Vol. 2. p. 380. Herbert 
v. Lowndes, 1 Cha. Rep. 13. Error may alſo in ſome caſes affect 
a will, eſpectally if it appear that the te ſtator was ſolely actuated 
by an almoſt inſuperable miſtake, 'which has made him neglect 
the performanee of ſome urgent duty; for the preſumption js, 
that had he not been led into an error, he could not thus have 
willed. And this is the caſe mentioned by Cicero in his trea- 
tiſe de Oratore, Lib. 1. c. 38. and quoted by Grotius de J. B. 
& P. 2.9.6. and by Lord Mansfield in Brady v. Chir, 
2 Doug. Rep. 39. | ** What cauſe, ſays Cicero, could be of 
greater moment than that of the ſoldier, whoſe death bein 
announced at home by a falſe meſſenger from the army, the 
father believing the report, altered his will, appointed another 
perſon his heir, and died ? The affair was brought before the 
centumvirs when the ſoldier returned home and ſued for his pa- 
ternal inheritance, as a ſon paſſed over in his father's will, name- 
ly the queſtion of civil la in that cauſe was, can a ſon be diſ- 
inherited of his paternal goods, whom his father has neither ap- 
inted heir by his teſtament nor diſinherited by name? The 
aſt reaſon mentioned by the author would have been ſufficient to 
annul the will as 3 inofficieſum, by the civil law, but 
the error which induced the father to alter his will, ſeems alſo 
to be relied on by Cicero, and it is in this view of the caſe that 
the paſſage is quoted by the two latter great authorities. It 
muſt however. be very difficult to eſtabliſh by evidence, except 
in a caſe equaily ſtrong with that here put, that any alleged 
error, falſe rumour, or miſrepreſentation operated ſo irreſiſtibly 
on the mind of a teſtator as to be the ſole efficient cauſe that 
induced him to make or to alter his will in a particular man- 
ner. And perhaps ſuch a preſumption would not be ſuſtained, 


” except 
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7. 1725. Stephenton and Gardiner. A bill was Perſon circum- 
brought kl 50 aide a will relating to a perſonal eftate W 
only, and to ſtay the probate thereof, ſetting forth that 
the will was gained by fraud, and by miſrepreſenting the 
plaintiffs, who were the half brothers and ſiſters of the 
teſtatrix; and alleging, that the will was falſely read to 
her; and ſetting forth divers inftances of fraud, on the 
part of the defendants, in procuring this will, The de- 
fendants, as to that part of the bill which ſought to ſet 
aſide the will, and to ſtay the proceeding, demurred to the 
juriſdiction of the court; foraſmuch as upon the face of 
the bill it appeared, that the plaintiffs were improper to 
fue here, in regard the ſpiritual court had the proper cog- 
nizance of wills relating to perſonal eftates, and could 
determine fraud concerning them. After which, motions 
were made before the lords commiffloners and the lord 
chancellor King for an injuntion, But the court was 
againſt it: for the ſpiritual court hath juriſdiction of 
fraud relating to a will of a perſonal] eſtate, and can ex- 
amine the parties by allegation touching this fraud, and 
if the will was falſely read to the teſtatrix, then it is not 
her will. 2 P. Will. 286. | 

T. 1686. Archer and Moſſe. The teſtator when in 

ſect health, had made his will, and thereby gave to 
the plaintiff Archer his nephew the greateſt part of his 
perſonal eſtate, to the value of 50001. But one Bridget 
Sandyman, his maid ſervant, had in his ſickneſs prevailed 
upon him to make another will, and to marry her a week 
before his death, when he lay in his fick bed, at fix of the 
clock at night, tho” it was really proved by two miniſters, A 
that ſhe was a year before actually married to the defend- | 
ant Moſſe, and was then his wife, and that Mofſe pro- 
cured the licence for the marriage of the teſtator to Brid- 

1 and this will being ſet up by Moe (executor to 
Bridget), tho* it appeared that there was as groſs a prac- 
tice as could be in the gaining the will, the teſtator being 
non compos mentis both at the time of making the will, 
and alſo at the time of the ſuppoſed marriage, and that in 
his health he knew that Moſſe and Bridget were married, 
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t and that Bridget ſuppreſſed the firſt will; yet that will fo 
t . 

| except in a caſe where the error was equally unavoidable, and 
: the intention of the teſtator equally apparent, as well as his duty 
: equally urgent, with thoſe of the father abovementioned. See 
Bodmin v. Roberts, 3 Ch. Ca. 61. and James v. Greaves, 2 P. 
4 TT ET ITN” FX 05 


ſet 


Wills, Who may make. 


ſtt up, being proved in the prerogative court, and the mat - 


ter in queſtion relating only to a perſonal eſtate, the lord 
chancellor was of opinion, that whilſt the probate ſtood, 
the matter was not examinable in chancery ; and tho” the 
fraud was fully proved and opened to him, he would not 
hear any proofs read, but diſmiſſed the bill. 2 Vern. 8. (7) 
But tho” a will gained by fraud, and proved in the ſpi- 
ritual court, is not to be controverted in equity; yet if 
the party claiming under ſuch a will comes for equity in 
the court of chancery, he ſhall not have it. 2 Vern. 76. 
M. 3715. Gofſt and Tracy. It being urged, that à will 
concerning is only triable at common law, and that 
the party there may take advantage of any fraud or im- 


poſition on the teſtator, and therefore not proper to be 


examined into or ſet aſide in equity upon pretence of 
fraud or ſurpriſe; the lord chancellor held, that there 
might be fraud in obtaining a will that might be reliev- 
able in equity, and of which no adyantage could be taken 
at law; as if a man agree to give the teſtator 2000 l. in 
bank bills, if be will deviſe bis eſtate to him, and on the 
delivery of ſuch bills makes his will, and deviſeth his 
eftate unto him, and the bills prove to be forged or coun» 
terfeited. 2 Vern. 700. 

But in the caſe of Bran/dy and Kerridge, July 28, 1728 
in the houſe of lords, it was decreed, that a will of à real 
eſtate could not be ſet aſide in a court of equity for fraud 
or impoſition, but muſt be tried at law on Deviſavit vel 
non, being a matter proper for @ jury to inquire into, 
Law of Tet. bo. Vin. Devile. Z. 2. | 

10, Thoſe who are deaf and dumb by nature, cannot 
make any kind of teſtament or laſt will; unleſs it do ap- 
pear by ſufficient arguments, that ſuch perſon underſtand- 
eth what a teſtament meaneth, and that he hath a defire 
to make a teſtament: for if he have ſuch underſtanding 
and defire, then he may by ſigns and tokens declare his 
teſtament. - Sin. 95. 

11. Dr. Ayliffe ſays, generally, that perſons who are 
blind cannot make their wills. Ayl. Par. 531. 

But Dr. Swinburne ſays, he that is blind may make a 
nuncupative teſtament, by declaring his will before a ſuf- 
ficient number of witneſſes. And he may make his teſta- 
ment in writing, provided the ſame be read before wit- 
neſſes, and in their preſence acknowledged by the teſta- 


8 
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(r) Vid. infra, Probate, 7. & 23. 
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tor for his laſt will. But if a writing were delivered to 
the teſtator, and be not hearing the ſame read, acknow- 
ledged the ſame for his will, this would not be ſufficient; 
for it may be that if he ſhould hear the ſame read, he 
would not acknowledge the ſame for his will. Sin. 96. 

And it ſeemeth beſt, that it be read over to the teſtator, 
and approved by him, in the preſence of all the ſubſcrib- 
ing witneſſes ; and this the civil law did expreſsly re- 
quire in the caſe of a blind man's will: But in England 
this ſtrictneſs ſeemeth not to be preciſely requiſite, if there 
ſhall be otherwiſe ſatisfatory proof before the court that 
the identical will was read over to him, altho” it was not 
in their preſence: And ſometimes the ſingle oath of the 
writer hath been allowed ſufficient by the court of dele- 
gates, to prove the identity of the will. 

And what precautions are neceſſary for authenticating 
a blind man's will, ſeem in like degree requiſite in the 
caſe of a perſon who cannot read. Foy tho' the law in 
other caſes may preſume, that the n who executes a 
will knows and approves of the contents thereof; yet 
that preſumption ceaſeth, where by defect of education he 
cannot read, or by ſickneſs he is incapacitated to read the 
will at that time. 

12. Whoſoever is lawfully convicted of bigh treaſon, 
by verdict, confeſſion, outlawry, or preſentment; beſides 
the loſs of his life, ſhall forfeit to the king all his goods 
and chattels, and all fuch lands tenements and heredita- 
ments as he ſhall have in his own right, uſe, or poſleſ. 
fion, of any eftate or inheritance, at the time of ſuch 
treaſon committed, or at any time after; and fo conſe- 
quently is inteſtable. Inſomuch that traytors are not 
only deprived of making any teſtament, or other kind of 
laſt will, from the time of their conviction; but alfo the 
teſtament before made duth by reaſon of the ſame con- 
viction become void, both in reſpe& of goods, and alſo 
in reſpect of lands tenements and hereditaments, Stoin. 


7 But if any perſon, being attainted of treaſon, obtain 
the king's pardon, and be thereby reſtored to his former 
eſtate ; then may he make his teſtament, as if he had not 
been convicted: or if he make any before his conviction 
and condemnation, the fame by reaſon of ſuch pardon re- 
covereth its former force and effect. Swin. y. 

But if a traytor hath goods as executor to another, the 
ſame are not forfeited : whence it follows, that of ſuch 
goods he may make his will. Swin, 97. | 

| 13. If 


Traytor. 


6x 


Felo de ſe. 


Outlaw. 


— 


Excommunicate. 


Mills. Who may make. 


Iz. If any perſon be condemned of felony; he ought to 
foffes 1 the king ſhall have all his jd. oe WA 
ſoever they be found. And if be bave any freehold, it 
ſhall forihwith be ſeized into the king's hands, and he 
ſhall bave the profit thereof by the ſpace of a year and 
a day, and alſo waſte; and after the king hath had the 
year, day, and waſte, the land ſhall be reſtored to the 
chief lord of the fee. Felons therefore lawfully con- 
victed, cannot make any teſtaments, or other diſpoſitions, 
of any goods or lands; becauſe the law hath diſpoſed 
thereof already. Swin. 98. | | | 

But a pardon reftoreth them to their former eſtate; 

Stwin. 98. | 8 | 

14. If a man do willingly kill himſelf, his teſtament 

(if he made any) is void, both concerning the appoint- 
ment of the executor, and alſo concerning the legacy ot 
bequeſt of any goods; for they are confiſcate, Stuin. 
105. | | 
But if the teſtament be of lands, it ſeemeth it is not 
void z becauſe a felo de ſe doth not forfeit any lands of 
inheritance, for no man can forfeit his lands without an 
attainder by courſe of law. 3 Inf. 55. | 

15. An outlawed perſon is not only out of the king's 


protection, and out of the aid of law, but alſo all his 


goods and chattels are forfeited to the king by means of 
the outlawry, altho* he were outlawed but in an action 
perſonal ; and altho' the action were not juſt, neverthe- 
leſs his goods and chattels are forfeited, by reaſon of his 
contempt in not appearing : and therefore he that is out- 
lawed cannot make his teſtament of his goods ſo forfeited; 
Stoin. 107. | 

Howbeit it ſeemeth, that he who is outlawed in an ac- 
tion perſonal, may make his teſtament of his lands ; for 
they are not forfeited. Swin. 1079. ' _ 

Alſo a man outlawed in a perſonal action may in ſome 
caſe make executors ; for he may have debts upon. con- 
tract which are not forfeited to the king: and thoſe ex- 
ecutors may have a writ of error to reverſe the outlawry. 
Cro. El. 851. | 

16. It ſeemeth to be the better opinion, that an excom- 


municate perſon may make a teſtament : unleſs he be ex- 


. 
- 


communicate with that great curſe, which is called ana- 
thema, which is not to be inflicted but upon great cauſe, 
with great deliberation and folemnity. Stuin. 10. . 

And in this caſe (of the greater excommunication, 28 
it ſeemeth) lord Coke obſerves, that an excommunica- 
* . tion 
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tion is a greater diſability than an outlawry; for if a 

plaintiff, who is an executor, be outlawed, his outlawry 

cannot be pleaded to diſable him from proceeding in the / 
ſuit, becauſe it is in the right of another; but if he is 

excommunicate it is otherwiſe, becauſe every man that 

converſeth with ſuch a perſon is excommunicated him- 

ſelf, 1 Int. 134. That is, after he is denounced ex- 

communicate, and they are admoniſhed not to converſe - 
with him. Ayl. Par, 266. | 


II. Of what things a will may be made. : 


1. Lord Coke ſays, at the common law (by which he Lua 
muſt be underſtood to ſignify the common law fince the 
conqueſt) no lands or tenements were deviſable by any 
laſt will and teſtament, nor ought to be transferred from 
one to another, but by ſolemn livery of ſeiſin, matter of 
record, or ſufficient writing; but by certain cuſtoms ia 
ſome boroughs tney wers deviſable. 1 1. 111. (5s) 

But altho' lands might not be diſpoſed by will, yet a 
device was found out, and a diſtinction made between the 
land and the uſe and profits of the land, whereby feoff- 
ments to uſes came in practice; by virtue whereof a pet- 
ſon might diſpoſe of the profits, tho* he could not diſ- 
poſe of the land itſelf, Mrigbi's Tenures, 172. 

And the way was this : They conveyed their full eſtates 
of their lands to friends in truſt, properly called feoffees 
in truſt; and then they would by their wills declare, 
how their friends ſhould diſpoſe of their lands; and if 
thoſe friends would not perform it, the court of chancer 
was to compel them by reaſon of truſt; and this any 
was called the uſe of the land, fo as the feoffees had the 
land, and the party himſelf had the uſe ; which uſe was 
in equity to take the profits for himſelf, and that the 
feoffees ſhould make ſuch an eſtate as he ſhould appoint 
them ; and if he appointed none, then the uſe ſhould go 
to the heir, as the eſtate irſelf of the land ſhould have 
done; for the uſe was to the eſtate, like a ſhadow fol- 


lowing the body. Lord Bacon's Uſe of the Law, 152. 


” — 


— 
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(s) This principle of the common law may perhaps be traced 
to the manners of the ancient Germans, of whom Tacitus ob- 
* ves Y —— Suceefſoreſque ſui cuique liberi. Nullum teftamen- 
um; fi liberi non ſunt proximus gradus in ſucceſſione fratres, patrut 
awunculi, De Morib. Germ. c. 29. — 
| . | But 


or any duty of tenure fall to the lord by his death, or that 


Mills. Of what things. 

But by this courſe of putting lands into uſe, there were 
many inconveniences; as, namely, a man that had cauſe 
to ſue for his land, knew not againſt whom to bring his 
action, nor who was owner of it; the wife was defrauded 
of her thirds ; the huſband of being tenant by curteſy ; 
the lord of his wardſhip, relief, heriot, and eſcheat ; the 
creditor of his exteat for debt ; the tenant of his leaſe : 


for theſe rights and duties by the law were due from him - 


that was owner of the land and none other, which was 
now the feoffee of truſt ; and ſo the old owner, which we 
call the feoffor, ſhould take the profits, and leave the 
power to diſpoſe of the land at his diſcretion to the feof- 
fee; and yet he was not ſuch a tenant as to be ſeiſed of 
the land, ſo as his wife could have dower, or the lands 
be extended for his debts, or that he could forfeit it for 
felony or treaſon, or that his heir could be ward for it, 
he could make any leaſes of it. Bac. 153. | 

Which frauds, by degrees of time as they increaſed, 
were remedied by divers ſtatutes ; as namely, by a ſtatute 
of the 1 H. 6. and by another of the 4 H. 8. it was ap- 
pointed, that the action may be tried againſt him which 
taketh the profits, which was the ceſtuy que uſe ; by a ſta- 
tute made in the 1 R. 3. leaſes and eftates made by ward 
gue uſe are made good, and eſtates by him acknowledged; 
by a ſtatute in the 4 H. 7. the heir of ceffuy gue uſe was 
to be in ward; and by a itatute in the 16 H. 8. the lord 
| wh to have relief upon the death of any ce/fuy gue uſe. 

ac. 153. 

| Which frauds nevertheleſs multiplying daily, in the end 
in the 27th year of king Hen. 8. the parliament purpoſ- 


ing to take away all thoſe uſes, and to reduce the law to 


the ancient form of conveyirig of lands by publick livery 
of ſeiſin, fine and recovery, did ordain, that where lands 
were put in truſt or uſe, there the poſſeſſon and eſtate 
ſhould be preſently carried out of the friends in truſt, 
and ſettled and inveſted on him that had the uſes, for ſuch 
term and time as he had the uſe. Bac. 153, 154 

And by this ſtatute of the 27 H. 8. the power of diſ- 
poſing land by will, is clearly taken away amongſt thoſe 
frauds; whereupon in the 32 H. 8. another ſtatute was 
made, by which it is enacted, that every perſon having 
any manors lands tenements or hereditameuts, holden in ſacage 
or of the nature of ſocage tenure, Hall have full and free liberty 


power and authority, to give difpoſe will and dtuiſe, _— 
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| by his laſt will and telament in writing, as otherwiſe by, any 


alt ir acts lawful.'y executed in his life, all his ſaid manors 
lands tenements or hereditaments, or any of them, at his free 
will and pleaſure, _ | 
Aud in the ſame ſtatute there are ſeveral reſtrictions 
and limitations with regard to the deviſing of lands holden 
by knights ſervice ; which were further explained by the 
ſtatute of the 34 & 35 H. 8. c. 5. | 

And finally, by the ſtatute of the 12 C. 2. c. 25. te- 
nures by knight's ſervice were aboliſhed, and all tenures 
turned into free and common ſocage. 

So that now a man may by his will diſpoſe of his whole 
landed property, except his copyhold and other cuſtom- 
ary lands, which are deviſable er not, according to the 
cuſtom of the reſpective manors. And generally, a de- 
viſe of copyhold will not paſs, without a ſurrender to 
the uſe of the will. ; 

But in caſe of a, child, or wid w, it is otherwiſe; for a 
court of equity, in favour of theſe, will ſupply the de- 
fect of ſurrender. 2 /ezey, 582. | 

So alſo where there is a general deviſe of real eſtate 
to pay debts, and there is no real eſtate but copyhold ; the 
court will ſupply the defect of ſurrender for the benefit of 
creditors, 1d. | | 

Alſo where a copyhold is in the hands of trufees ; the 
perſon for whom the lands are holden in truſt may deviſe 
the ſame without furrender : becauſe, the legal eſtate be- 
ing not in him but in the truſtees, he cannot ſurrender, 
2 Ait. 38. 1 Jex. 489. 

And altho' the court will ſupply the defect of a ſur- 
render for the benefit of children; yet the rule doth not 
extend to grand children, or to a natural child, and con- 
ſequently not to any more diſtant kindred. 2 Fez. 582, 
1 Wilſon, 161. 

And where a man ſeiſed of copyhold lands, ſurrenders 
the ſame to the ule of his will, and executes a will, al- 
tho” it is not atteſted by any witneſſes, yet it ſhall direct 
the uſes of the ſurrender ; for the clauſe in the ſtatute 
which requires the teſtator's ſigning in the preſence of 
three witneſſes, is canfined only to ſuch eſtates as paſs by 
the ſtatute of wills of the 34 & 35 H. 8. which doth not 
extend to copyhold. 2 Atkyns, 37. | 

[Where lands encumbered are deviſed, vid. pot. Pay- 
ment of legacies, 10. in note (4). 2. By 


—— — 


() A man may alſo deviſe a mere poſſibility when coupled 
with an intereſt, or executory deviſe, Foxes v. Roe in Error, 
. Vol. IV, F 8 3 - 
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* have been tenant in tail, had the eſtate been an inheritance, is 


Wills, Of what things. 


2. By the 9 G. 2. c. 36. No manors, lands, tenements, 
rents, advowſons, or other hereditaments, corporeal or incorpo- 
real, whatſoever ; nor any ſum or ſums of money, goods, chat- 
telt, flocks in the public funds, ſecurities for money, or any 
other N eſtate whatſoever, to be laid out or diſpoſed of in 
the purchaſe of any lands tene ents or hereditaments, ſhall be 
xiven or appointed by will, to any perſon or perſons, bodies 


 politick or corporate, or otherwiſe, for any eftate or intereſt 


whatſoever, in truſt, or for the benefit of, any charitable 775 : 
But the ſame ſhall be done by deed indented, twelve months at 
leaft before the death of the donor, to be inrolled within fix 
months after the execution in the high court of chancery ; and 
the ſame to take effet? immediately after the execution for the 
charitable uje intended (u). a 

3. By the ſtatute of the 29 C. 2. c. 3. Any eflate pur 
auter vie hall be deviſable by a will in writing, ſigned by the 
party ſo deviſing the ſame, or by ſome other perſon in his pre- 
ſence and by his expreſs directions, atteſted and ſubſcribed in 
the preſence of the devifor by three or more witneſſes ; and if ns 
fuch deviſe thereof be made, the ſame ſhall be chargeable in the 
hands of the heir, if it ſhall come to him by reaſon of a ſpecial 
occupancy, as aſſets by aeſcent, as in caſe of lands in fee ſim- 
ple; and in caſe there be no ſpecial occupant thereof, it ſhall 
go to the executors or adminiſtrators of the party that had the 
ate thereof by virtue of the grant, and ſhall be aſſets in their 
hands. ſ. 12 | ' 

Pur auter vie] That is, being held by leaſe during the 


life of another perſon (u). a 
Special 


atten. 


2 J. Rep 88. for the nature of which, wid. infra, 8 and 23. 
Alfo lands articled to be bought before poſſeſſion. Greenhill v. 
Greenhill, 2 Vern. 679. 3 P. Was. 169. As to what wards will 
paſs a fee ſimple, or an eltate for life, vid. infra, Form and 


manner, 13. 
(2) See Mortmain. i 
(ww) Theſe eſtates are freehold intereſts, but they are not 


entailable within the ſtatute de donis, and therefore no com mon 
recovery can be ſuffered of them, but the perſon who would 
entitled to the abſolute ownerſhip, and may defeat the remain- 
ders, by ſome act inter vives, or, as it would ſeem, by his will 
alone. See Doe on the dem. of Blake v. Luxton, 6 T. Rep. 289. 


Grey v. Manneck, ib. and Blake v. Blake, 3 P. Wrms..10. in note, 
Theſe eſtates are frequently deviſed for life with remainder over, 


in which caſe Ld, Hardwicke has obſerved, that the rag; 
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Wills, Of what things. 
Special occupant] A ſpecial occupant is, where an eſtate 


for life is made to a man and his heirs ; in ſuch caſe, the 
heit ſhall have the eſtate, after the deceaſe of his anceſtor, 


"—_ mn... 
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the teſtator always is that the leaſes ſhall be renewed. Ry v. 
Ferney, 1 Vez. 430. But by Ld. Thurlow C. where an eſtate 
of limited duration is given to one for life, the intent is to give 
him whatever it ſhall produce during his life, and in that caſe, 
unleſs there are ſtrong expreſſions to ſhew a (contrary) inten- 
tion, the court cannot compel him to renew. Stone v. Theed, 
2 Bro. 243. But if he renews, he ſhall not renew for bis own 
uſe alone, but ſhall be a truſtee for the remainder-man, who on 
his part (hall contribute towards the expence of the renewal, 
And the queſtion has been, in what proportion ? Where both 
parties taking were alive, the tenant for life has uſually been 
directed to pay one third, and the remainder-man the other two 


thirds. But this rule appears to have been diſapproved of by 


Ld. Macclesfield and by Ld. Thurlow, and ſeems ill calculated 
to make the ſums contributed, in every inſtance, proportionable 
to the benefit acquired, Where the tenant for life has renewed 
and dies, the time he has aQually enjoyed the eſtate may be 
conſidered in ſettling the proportion between-his repreſentatives 
and the remainder-man. Thus lands in mortgage being de- 
viſed to A for life, remainder to B and his heirs, 4 entered 
and bought up the mortgage, taking an aſſignment in truſtees 
names and died. B the remainder-man preferred his bill 
againſt the defendant the repreſentative of 4, to redeem the 
mortgage, and his counſel infiſted that he ought to pay but two 
thirds of what was due on the mortgage, and the other 'third 
ought to be allowed by the defendant, by reaſon that the tenant 
for life enjoyed the profits during his life ; but the court ſaid, 
that if the remainder-man had come to redeem in the lifetime 
of the tenant for life, then he ſhould have allowed a proportion 
of the money with reſpect to the value of the reſpeQive eſtates 
of the tenant for life and remainder-man ; but he being now 
dead, and having enjoyed the eſtate but one year only, the 
defendant muſt make an allowance only for the time that 4 
enjoyed the eſtate. Chat v. Batteſon, 1 Vern, 404. Where 
leaſes renewable and directed by the will to be renewed, were 
given together with the reſt of the perſonal eſtate, as a general 
fund charged with annuities, &c. to truſtees, to- pay the rents 
and profits to 4 for life, remainder to B: Ld. Thurlow C. 
held that the expence of renewal was not to be apportioned 
between the 2 life and remainder-man, but to be paid 
out of the profits of the, eſtate in the firſt inſtance, Stone v. 
Theed, 2 Bro. 243. As tOgthe rule laid down by his Lordſhip 
for the renewal of terms, ſee infra, 7. And that eſtates pur 
— 2 are to be put into the inventory, vid. infra, Inven- 
0, v. | ; 
4 Ba. as 


. & 


Mills. Of what things. 


as ſpecial occupant, or as a perſon particularly deſeribed, to 
whom the eſtate ſhall go after the leſſec's death 

4. One that hath money to be paid to him on a mort- 
gage, may deviſe this money when ic comes. God, O. L. 


I. | 
| gt if the feoffee in mortgage, before the day of pay- 
ment which ſhould be made to him, maketh his executors 
and die, and his heir entreth into tbe land as he ought ; 
it ſeemeth in this caſe, that the feoffor ought to pay the 
money at the day appointed to the executors, and not to 
the heir of the teoffee: but yet the words of the condi» 
tion may be ſuch, as the payment ſhall be made to the 
heir; as if the condition were, that if the feoffor pay to 
the teoffee or to his heirs ſuch a ſum at ſuch a day, there 
after the death of the feoffee, if he dieth before the day 
limited; the payment ought to be made to the heir at the 
day appointed. 1 I/. 209, 210. lt 6 
And hereby it appeareth, that the executors da more 
repreſent the perſon of the teſtator, than the heir doth that 
of the anceſtor ; for tho” the executor, be not named, yet 
the law appoints him to receive the money, but ſo doth 
not the law appoint the heir to receive the money unleſs 1 
he be named. 1 I. 209, 210. | 
5. A perſon may deviſe by his will the right of pre- 
ſenting to the next avoidance, or the inheritance of an 
advowſon. And if ſuch deviſe be made by the incum- 
bent of the church, the inheritance of the advowſon being 
in him, it is good, tho' he die incumbent; for tho? the 
teſtament hath no effect but by the death of the teſtator” 
yet it hath an inception in his lifetime: and ſo it is, tho? 
he appoint by his will who ſhall be preſented by the exe- 
cutors, or that one executor ſhall preſent the other, or 
doth deviſe that his executors ſhall grant the advowion to 
ſuch a man. Matiſi c. 10. (x) 


- 


() But where an advowſon was deviſed te the fin or other 
fon of B, that ſhould be bred a clergyman and be in body ortlers, and 
if B foould have no ſuch ſor, to C.; both deviſes were holden by 
the court of C. P. to be void, as depending on too remote a 
contingency ; for the rule of law is, that the contingency on 
which ſuch an executory deviſe hinges, u take effect within 
ſome life in being, or 21 years afterwards ; but it was uncertain 
that the ſon of 3 if be ever ſhould have any, would take, or be 
able to take orders within 21 years of the death of his father. 
Proctor v. the Biſhop of Bath and Wells, and vihers, 2 H. Bla. 
358. Vid. infra, Form and manner, 23. : 
e 1 6. 
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6. If upon articles for a purchaſe, the purchaſer die, 
having deviſed the land before a conveyarice executed, the 
land will paſs in equity ; for the teftator had'an equity to 
recover the land, and the vendor ſtood truſtee! for the 
teſtator, and a3 he ſhould appoint, till a conveyance exe- 
cuted. 1 Chanc. Caf. 39. 2 Fern. 679. 

For the vendor of the eſtate is, from the time of his 
contract, conſidered as a truſtee for the purchaſer ; and 
the vendee, as to the money, is conſidered as a rruſtes 
for the vendor. 1 Atkyns, 573 

So if a man covenants to lay out a ſum of money in the 
purchaſe of lands, generally; and deviſeth his real eſtate 
before he hath made ſuch a purchaſe : the money to be 
laid out will paſs to the deviſce. Id. 

But if a man, having made his will, afterwards con- 
tracts for the purchaſe of lands; the lands contracted 
for will not paſs by the will, but deſcend to the heir at 
law. 14. 

But if a good title cannot be made of the lands; as 
the heir in uch caſe cannot have the lands, ſo he hall 
not have the money intended to be laid out. 4d. 

7. If a man have a leaſe for never ſo many years, de- 
terminable upon life or lives, that is, if ſuch or ſuch live 
ſo long; this eſtate may well enough be given and diſ- 
poſed by will, becauſe it is but a chattel. Men. 19. ( 

8. Mr. 


(z) A leaſe for years may alſo be deviſed to A for — 19 
mainder to B: And if the leaſe be renewable, and A renew, 
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Lands contract- 
e f, ors but not 
coaveyed, 


Leaſe, 


B ſhall contribute to the fine ſo partaking of the benefit of the 


rehewal, A was tenant for life of a leaſe for years, the re- 
mainder of which was limited to B. A renewed for 28 years, 
when 12 years of the old leaſe was yet to come, and enjoyed 
it 9 of the 28. Per Ld. Thurlow C. The Maſter ought to take 
the ſum paid by her for the renewal of the leaſe as the value 
of the term purchaſed, that is, of the term of 28 years to com- 
mence at the expiration of 12 years. He ſhould then conſider 
the value of the term of g years after the exiſting term, and 
what the term of 19 years after the exiſting term and vine 
years was worth, and the latter is the proportion to be paid by 
the remainder-man. Then as to the kind of intereſt to be al- 
lowed; fimple intereſt will not be a fatisfaftion, as ſhe laid out 
her money totally, and the value of the leaſe was calculated 
upon the ground of compound intereſt ; compound intereſt muſt 
therefore-be computed upon the proportional value of the 19 
years term, to the whole expence of renewal, But as in com- 


pound intereſt, you go upon che idea that the intereſt is paid 
F 3 upon 
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Term for years. 8. Mr. Wentworth ſays, If one having a leaſe for many 


Debts or things 
in action. 


years, as an hundred, five hundred, more or leſs, doth 
deviſe and bequeath the ſame to A and the heirs male of 
his body, and for want of ſuch iſſue to B and the heirs 
male of his body; and 4 dieth, having iſſue a ſon ; the 
term ſhall not go to his ſon, but to his executor or admi- 
niſtrator: for it cannot be made a matter of inheritance, 
So if A had died without iſſue male, the term ſhould nat 
have gone or remained to B, but to the executor or ad- 
miniſtrator of 4. Went. 45. | 

So if an advowſon, or any other hereditament, granted 
or deviſed to one and his heirs for a hundred years : or if 
ſuch a termer grant a rent out of the land to A and his 
heirs, or to the heirs, or heirs male of his body : yet ſhall 
the ſame go to the executor, and not to any heir; for it 
being derived out of a chattel, cannot be any freehold or 
inheritance, but is itſelf a mere chattel. Vent. 54. 

9. Albeit by deed of gift made in the lifetime of any 
perſon to another of all his goods and chattels, debts or 
things in action do not paſs ; yet if the teſtator by his laſt 
will and teſtament, do give or bequeath to another any 
debt due unto him, or a thing in action belonging unto 
him, the legacy is good and effectual in the law, and may 
be recovered in this manner, that is to ſay, if the teſta- 
tor do make the legatary executor of that particular debt 
or thing in action bequeathed, then the legatary as exe- 
cutor thereof may commence ſuit in his own name, and 
recover the ſame to his own uſe, againſt him by whom 
it was due; but if the teſtator do not make the legataty 
executor of the debt or thing in action bequeathed, then 
his remedy lieth in the eccleſiaſtical court, where he may 
convent the executor, and compel him either to ſue for 
that debt in a court competent, and upon recovery and 


* — 
— — 


upon the exact day, and immediately laid out, which is im- 


poſũble, it will be ſufficient to compute compound intereſt at 


4 per cent. And this is ouly to be paid till her death, for after 
that, her executors had the demand upon the remainder- man, 
and it becomes a common debt, and mult carry fimple intereſt 
only; and A having renewed 2 ſecond time before the expira- 
tion of the firſt renewal, from which ſecond renewal ſhe derived 
no benefit, his Lordſhip held, that her executors were entitled 
to the whole of the expences, at the ſame rate of intereſt ; for 
as on the one hand the tenant for life cannot renew for his own 
benefit, ſo on the other, the remainder-man ſhall not have the 
renewal at his expence. Nightingale v. Lawſon, 1 Bro. 440. 

| payment 


\ 
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payment thereof to pay it over to the legatary, or elſe to 
make a letter of attorney to the legatary for the recovery 
of the debt or thing in action bequeathed in the name of 


the executor to the uſe of the legatary. Sin. 187, 


188. (z) i ; 

10. Albeit the teſtator have no ſuch thing of his own 
28 is bequeathed, yet nevertheleſs the legacy is good in 
law ; therefore if the teſtator do bequeath a horſe or a 
yoke of oxen, the legacy is good in law, tho“ the teſtator 
have neither horſe nor ox of his own (a). But who ſhall 
make choice, in this eaſe, of the thing ſo bequeathed, is 
a queſtion not to be neglected: and the ſolution is this 
that if the words of the deviſe be directed to the legatary, 
as if the teftator ſha}] thus ſay, I will that A B ſhall have 
a horſe, the choice doth belong to the legatary; but if 
the words be directed to the executor, as if the teſtator 
ſhall thus ſay, I will that my executor give to 4B a 
horſe, the election doth belong to the executor, lo- 
vided nevertheleſs, that to whomſoever the election doth 
belong, whether to the legatary, or to the executor, they 
muſt not be unreaſonable in their election, but frame 
themſelves according to the meaning of the teſtator ; 


—— ——_— 
he 


* 


(z) At common law a cho/e in action is neither aſſignable nor 
deviſeable; that is, the aſſignee mult ſue as attorney, and in the 
name of the original creditor and the * as his executor: 
But courts of equity will protect the aſſignment of a choſe in 
action, as much as the law will that of a choſe in poſſeſſion. 
2 Bl. Com. 442. And when the executor has received debts 
owing to the teſtator, he may be compelled to deliver them to 
the legatee in court of conſcience or in the ſpiritual court. Of; 
of Exec. 18. Ab. Eg. Ca. 175. If a debtor bequeath to his 
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creditors the ſame or a larger ſum than his debt, the rule of 
law is, that it ſhall be conſtrued a ſatisfaRion ; but otherwiſe if 
he order his debts and legacies to be paid, or it appear by the 


will that he meant to be both juſt and generous, for the rule is 
taken ſtrictly. Richardſon v. Greeſe, 3 Ath. 65. Chancey's caſe, 
1 P. Wns. 408. Vid. infra, Form and manner, 6. 
(a) This doctrine is borrowed from the civil law, which per- 
mits a teſtatar to will away not only his own property but that 
of his heir or a ſtranger, ſo that his heir or repreſentative 
ſhall be compelled to purchaſe the thing willed, whatever. its 
price may be; or if the owner will not part with it, to pay 
the value of it, aſcertained by the judge. nf. 2. 20. 4. For 
CR on this ſubjet, ſee Vinnius and the commen- 
Fators, 46. | 


F 4 f other 
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otherwiſe the legatary might make cboice of the beſt 
horſe in the country, and the executor of the worſt, 


contrary to the meaning of the deceaſed. Swin, 188. 
11. If there be two jointenants of /ands, and one of 


_ _ them deviſeth that which to him belongs, and dieth ; this 


is no good deviſe, and ibe deviſee takes nothing. becauſe 
the deviſe doth not take effect vatil after the death of the 
deviſor, and then the ſurviving jointenant takes the whole 
by prior title, to wit, from the firſt feoffment, Cilbert 
on Vill, 120. ̃ 
And altho? the jointure is ſevered before the teſtator's 
death, yet if the will be made before the ſeverance, it 
will have no effect; unleſs there is a republication of the 
will after the partition. Bur. Mansf. 1496. [ Swift v. 
Roberts. ] | 
do alſo.a man cannot give or bequeath by will, any 
of thoſe geads or chattels which he hath jointly with an- 
other: for if he ſhould bequeath his portion thereof to a 


third perſon, this bequeſt is void by the laws of this 


realm; and the ſurvivor, which had thoſe goods or chat- 
tels jointly with another, {hall have that portion ſo be- 
queathed, notwithſtanding the ſaid will. $win. 189. (6) 
But otherwiſe it is with tenants in common, God. O. 
Z. 131. Cand coparceners. For there is no ſurvivor be- 
tween Ccoparceners, but the part of each is deſcendible, 
and conſequently may be deviſed. Co. Lit. 185. b. And 
a deed of partition is not a revocation of a deviſe of his 
moiety by tenant in common. Luther v. Ridley, cited in 
3 P. Wins. 169. ] | IL 

12. By the 20 Hf. 3.c. 2. Widows may bequeath the crop 
of their ground, as well of their dowers, as ot er their lands 
and tenements; ſaving to the lords of the fee all ſuch ſervices 
as be due for their dowers and other tenen ents. And this is 
only in affirmance of the common law. 2 inf. 80. But 
by the 27 H. 8. c. 10. A married woman having ajointure 


made, ſhall not have any dowry of the reſidue of her huſdaud's 
ud. | | 


. | 

By the 28 H. 8. c. 11. be incumbent before his death 
hath cauſed any of his glebe land to be manured and fown, at 
his proper coſts and charges, ibith any corn or grain; he may 


— 


(5) It ſhould appear therefore that in this caſe the legacy is 
not good, even as Jegatum rei alienæ, any more than if an heriot 
or heir loom be deviſed. Vid. inſra, 14. 
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make and declare his teſtament of all the profits of the corn 
growing upon the ſaid glebe land ſo mauured and Jawn. ſ. 6. 

But if the teſtator is leſſee for ,years, and ſow the land 
a ſhort time before his leaſe expires, and then dies, be- 
fore the corn can poſſibly be ripe within the term, in 
this caſe a deviſe thereof is yoid, becauſe he himſelf could 


not have reaped it after the expiration of the term, if he 


had lived. Stoin. 191. b | 

13. Not only that thing may be deviſed or bequeathed 
by the teſtator, which is truly extant, or hath. an appa- 
rent being at the time of the making of the will or death 


of the teſtator; but that thing alſo which is not in rerum 


natura, whilſt' the teſtator liveth: therefore it is lawful 
for the te ſtator to bequeath the corn which will be ſown 
or grow in ſuch ſoil after his death, or the lambs which 
ſhall come of his flock of ſheep the next year, depaſturing 
in ſuch a field. But if there be no ſuch corn growing in 
that ſoil, nor any lambs ariſing out of that flock, then the 
legacy is deſtitute of effect, becauſe no ſuch thing is ex- 
tant at all, as was bequeathed. But if the teſtator deyiſe 
a certain quantity of grain or number of lambs, as for 
the purpoſe, twenty quarters of corn or twenty lambs, 
and doth will and deviſe, that the ſame ſhall be paid out 
of the corn which ſhall grow in ſuch-a field, or ariſe out 
of bis ſheep depaſturing in ſuch a ground; tho' not ſo 
much or no corn at all there grow, or not any or not ſo 
many lambs there ariſe, yet nevertheleſs the executor is 
Een by law to pay the whole legacies intirely ; 


| becauſe the mention of the (oil and of the flock was ta- 


ther by way of demonſtration than by way of condition, 
rather ſhewing how or by what means the ſaid legacy 
might be paid than whether it-ſhould be paid at all yea or 
no. Stuin. 186. (c) 

14. Thoſe things which after the death of the teſtator 


73 


Things not yet 
in rerum naturd, * 


7 


Things belong- 


deſcend to the heir of the deceaſed, and not to his execu- ine to the free» 


tor, cannot be deviſed by teſtament, except in ſuch cafes 
wherein it is lawful to deviſe the lands tenements or he- 
reditaments. And therefore if a man ſeiſed of land in 
fee or fee tail, bequeath his trees growing upon the ſaid 


land at the time of his death; this deviſe is not good, ex- 


cept as before :. but if he deviſe the corn growing upon 


the ſame land at the time of his death, from the heir to 


ſome other perſon, this deviſe is good, albeit the land 


6 


— 


(e) Vid. Inft. 2. 20. 7. cum Com. Vin. Rn 
; wheres 


hold, 


— 
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whereupon it groweth be not deviſable. And the reaſon 
of the difference is, becauſe the trees are parcel of the 

| freehold, and deſcend together with the land to the heir, 
and not to the executor : but it is not fo of corn; for 
the ſame ſhall go to the executor as parcel of the teſtator's 
goods. And therefore if a man be ſeiſed of lands in the 
right of his wife, and ſow the land, and deviſe the corn 
growing upon the ſame land, and die before the corn be 


_ acc oa ac a4-cqf>- amv 


reaped; in this caſe the legatary ſhall have the corn, and T 
not the wife: But it is otherwiſe of graſs, and herbs not ſ 
ſeparated from the ground, at the time of the death of t 
the teſtator. If a man ſeiſed in fee in right of his wife, t 
do let the ſame lands for years to a ſtranger, and the leſſee 0 
ſoweth the ground, and afterwards the wife dieth, the t 
corn not being-ripe; in this caſe the leſſee may deviſe the C 
ſame corn, notwithſtanding his eſtate be determined. So 
alſo of tenant by curteſy, and tenant in dower. Swin. 2 
190. 
Na foraſmuch as thoſe things which after the death F 
of the teſtator deſcend to the heir and not to his execu- 1 
tor, are not deviſable by will, except in ſuch caſes where fl 
lands tenements and hereditaments be devifable ; there- 
fore thoſe things which are affixed unto the freehold, are 4 
no more deviſable than the freehold itſelf, as the win- 
dows, doors, wainſcot; and ſuch like, Swin. 191. 4 Cs. 
64. | 
So if a man be ſeiſed of a houſe, and poſſeſſed of divers 5 
| . berr- looms, that by cuſtom have gone with the houſe from di 
| = heir to heir, and by his will devifeth away theſe heir- 
looms ; this deviſe is void: for the will taketh effect 10 
after his death; and by his death, the heir-looms by an- 
_ cient cuſtom are veſted in the heir, and the law prefers the 
cuſtom before the deviſe, And ſo it is, if the lord ought 
to have a heriot againſt his tenant, and the tenant deviſeth ; 
away all his goods; yet the lord ſhall have his heriot for 1 
the reaſon aforeſaid, 1 IA. x85. | 
Things in exe- 15. The teſtator may deviſe all goods and chattels 15 
n. which he hath in his own right, but not theſe which he 
3 hath in the right of another as executor. Stoin. 185. 
1 2 16. An adminiſtrator cannot make a teſtament of thoſe 


goods which he hath as adminiſtrator to any perſon dying 
inteſtate 3 becauſe he hath not any ſuch goods to his own 
proper uſe, but ought therewithal to pay the debts of the 
1 dead perſon, and to diſtribute the reſt according to law. 
Swin, 189, 
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17. The huſband cannot deviſe ſuch goods as his wife 
hath as being executrix to another, nor ſuch things as are 
in action, as debts due to her before marriage by obliga- 
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Wife's goods by 
the huſkands 


tion or contract, unleſs he and his wife recover the ſame 


during marriage, or that he renew the bonds, and take 


them in his own name; otherwiſe after his death they 


remain to her. 1 f. 351. 

But the huſband may, at any time during the coverture, 
releaſe a bond given to his wife. And where the huſband 
makes a,/eiilement ; the bonds to his wife, being part of 
her fortune, will notwithſtanding his death in the life- 
time of his wife, before the ſecurity be changed, be de- 
creed in equity to his executor ; he being conſidered in 
that caſe as a purchaſer for a valuable conſideration. 
Caſes in the time of L. Talb. 168. | 

18. A man may by his will diſpoſe of his chattels and 
perſonal eſtate that he ſhall for the future acquire, any 
time after the making his will, to the time of his death, 
And this is neceſſary from the reaſon of the thing; be» 
cauſe the chattels and perſonal eſtate are in a continual 


flutuation ; and if the law were not ſo, it would create 


very great confuſion, or elſe would render it neceſſary for 
a man to make a new will every day. Gill. 122. 

But it is not ſo with lands, for they are fixed and per- 
manent : and therefore if a man maketh his will, and de- 
viſeth therein all the lands which he ſhall have at the 
time of his death : and after that, he purchaſeth lands, and 
dieth without republication or making a new will; in this 
caſe, tho? his intent to the contrary is very apparent, yet 
it is a void deviſe: for a man cannot deviſe any lands but 
what he hath at the time of making his will. And this 
was adjudged upon great deliberation, by Holt chief juf- 
tice and the court, in the caſe of Bunker and Cook : and 
the judgment was affirmed afterwards upon a writ of error 
in the houſe of lords, Feb. 24, 1707. Gilb. 122. (4) 

But, by Holt chief juſtice : If he republiſheth his will, 
in ſuch manner, and with ſuch circumſtances, as are ne- 
ceſſary to compleat execution of an original will; then 
the purchaſed lands will paſs as by an original will. 
11 Med. 127. And in truth this ſeemeth to make it a new 


— — 


(4) 1 Bre. P. C. 199. So copyhold lands purchaſed after a 
will do not paſs by it tho' ſurrendered to the uſe of the will. 


—_—— 


Harris v. Cutler, B. R. Tr. 10 G. 3. cited by Ld. Mansfield 


in Spring v. Biles, 1 T. Rep. 435+ 
will, 
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will, to all intents and purpoſes ; and not a republication 
of the old one. | 
But a codicil, which concerneth only perſonal legacies, 
will not amount to a republication of the will, fo as to 
paſs lands purchaſed after the making of the will. 2 Yern, 
625. | 

If a man deviſeth all his lands for payment of hrs debts, 
and purchaſeth lands afterwards ; the lord keeper fai he 
would decree a fale, tho” there were no precedent articles, 
2 Cha. Ca. 144. | 

It a man hath a /eaſe, and diſpoſeth of it (ſpecifically) 
Sy his will; and after ſurrenders it and takes a new 
Jeaſe, and after dies; the deviſee ſhall not have this laſt 
leaſe, becauſe this was a plain countermand of his will. 
Geldf. 53. (e) | 

But in the caſe of Stirling and Lydiard, Nov. 21, 1744 ; 
where a man devifed all and ſingular his leaſehold «late, goods, 
chattels and perſonal eſtate whatſoever, and afterwards re- 
newed a leaſe ;, it was held by the lord chancellor Hard- 
wicke clearly, that the leaſehold eſtate paſſed by the will. 
He ſaid the objection againſt its paſſing proceeded upon a 
miftake, that this is a ſpecific legacy; but it is nothing like 
it: for it is only an enumeration of the ſeveral particulars 
of his perſonal eftate, and is a general deviſe of the whole. 
It hath no appearance of a revocation. Suppoſe the teſ- 
tator had purchaſed a new leaſe, would not that have 
paſſed? Why then ſhould not a new term in a leaſe 
equally paſs ? If I were to conſtrue this a revocation, I 
do not know but if a man were to give all his bank, Eaſt 
India, and South fea ſtock, and ſhould afterwangs turn it 
into money, it might as well be inſiſted that 'ths was a 
revocation. 3 Ath. 199. 

If a man deviſeth a term for years, which he hath not at 
the time of the deviſe, but purchaſeth ſome time before 
or death; Holt chief juſtice doubted, whether this would 
'be good. But Mr. Peere Williams fays, that notwith- 
Randing the doubt which the court of king's bench ſeems 
to have been in in that caſe, it hath been clearly held to 
pals by ſuch a will. 3 P. Will. 169. 


(e) S. P. Abney v. Miller, 2 Ath. 593. Rudftore v. Anderſon, 
2 Hez. 418. Marword v. Turner, 3 P. Wms. 163. Hone v. Mid- 
craft, 1 Bro. 260. Vid. infra, Payment of legacies, 1. and 10. 
in note, | 
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II. Form and manner of making a will; and 
therein of appointing guardians and executors, 


[A will may be contingent, as, if the teſtator do not 
return from a journey, in which caſe, if he returns, it is 
void. Parſons v. Lanoe, Amb. 557. 

Copyholds not being within the ſtatutes of wills and 
frauds, and paſting by the ſurrender to the uſes of the will, 
and not by the will itſelf, ſuch uſes may be declared by 
any writin which the eccleſiaſtical courts will grant pro- 
bate of. Tuffnel v. Page, 2 Ath. 37. Att. Gen. v. Sawtell, 
ib. 497. Same v. Andrews, 1 Vez. 225. Carey v. Aſkew, 
2 Bro. 59. | 

1. By the 29 C. 2. c. 3. intitled, An act for prevention Of lands, 
of fraud- and perjuries, All deviſes and bequeſts of any lands 
or tenements, deviſable either by force of the ſlatute of wills, 
or by this ſtatute, or by force of the cuſtom of Kent, or the 
cuflom of any borough, or any other particular cuſlom, ſhall be 
in writing, and ſig ned by the party ſo deviſin the ſame, or by 
ſeme other perſon in his preſence and by his expreſs directions, 
and ſball be atteſled and ſubſcribed in the preſence of the ſaid 
deviſor, by three or four credible witneſſes ; or elſe they ſhall be 
utterly vaid, and of none effect. |; 5. 

Signe l] Signing being only mentioned, therefore ſealing 
is not necelJary, altho* it be expedient to a teſtament ; 
which is not properly and legally a deed, to which a ſeal 
is eſſential, though it hath the force and virtue of a deed, 
God. O. L. 6. Wentw 29. 


Signed by the party fo deviſing the ſame] E. 23 C. 2. Le- 
main and Stanley, I he teftator made his will, and wrote 
it with his own hand, and began it thus, I John Stanley 
make this my laſt will and teſtament; but did not ſub- 
ſcribe his name: yet this was adjudged a good will, and 
ſufficient ſigning by the teſtator within the ſtatute, to paſs 
lands; it being ſubſcribed by three witneſſes in the pre- 
ſence of the teſtator ; for his name being written in the 
will, it muſt be a ſufficient ſigning within the ſtatute, ſince 
the ſtatute hath not appropriated any particular place in 
the will, either top, bottom, or margin, for that purpoſe ; 
and therefore neceſſarily the teſtator is at liberty to put it 
where he pleaſes. 3 Levi 1.” 
| | And it hath been ſaid, that if the deviſor only put his 
ſeal to the will, without ſigning it, this is a ſufficient 
ſigning within the” ſtatute; becauſe ſigning is no more 

7 than 


78 


Mills. Form and manner. 


than a mark to diſtinguiſh a man's act, and ſealing is 4 
ſufficient mark to know it to be his will. Gilb. 93. 
And in Warneford and Warneford, E. 13 G. On an 
iſſue directed out of chancery, Raymond chief juſtice 
ruled, that ſealing a will is ſigning within the facies. 


Str. 764. 


But in the caſe of Smith and Evens, in the exchequer 
Dec. 6, 1751 ; it was ſaid by the lord chief baron Parker, 
baron Clive, and baron Smythe (baron Legge being ab- 
ſent), that what is ſaid by North, Windham, and Charle- 
ton, in 3 Lev. 1. that putting a ſeal to a will is ſufficient 
ſigning within the ſtatute, is very ſtrange doctrine; for that 
if it were ſo, it would be very eaſy for one perſon to forge 
any man's will, by only forging the names of any two 
obſcure perſons dead; for he would have no occaſion to 
forge the teſtator's hand. - And the barons faid, if the 
fame thing ſhould come in queſtion again, they ſhould 
not hold that ſealing a will only was a ſufficient ſigning 
within the ſtatute. 1 Vilon, 313. 

And in the caſe of Grayſon and Atkinſon, July 17, 1752; 


in the chancery: Lord Hardwicke ſaid, that he ſhould 


have much doubted upon that point : for the ſtatute re- 
quiring the will to be ſigned, undoubtedly meant ſome 
evidence to ariſe from the handwriting ; then how can it 
be ſaid, that putting a ſeal to it would be a ſufficient 
figning ? For any one may put a ſea]; no particular evi- 
dence ariſes from that ſeal ; common ſeals are alike, and 
one man's may be like another's : no certainty or guard 
therefore ariſes from thence, And where an act of par- 
hiament mentio;,s ſigning, it means ſomething different 
trom ſealing. 2 Vexey, 459. 

H. 1728. Dormer and Thurland. The will was not 
ſigned by the tcitator in the preſence of the witneſſes ; but 
he acknowledged it to be his hand, and declared it to be 
his will, in their preſence; and they ſubſcribed their 
names in his preſence. Lord chancellor King inclined 
that the will was good ; but ordered the point to be re- 
ſerved and made a caſe of for further conſideration. 2 P. 
Will. 506. 

And in the caſe of Stonehouſe ard Eve'yn, E. 1734: A 
will was held to be good, though all the witneſſes did not 
ſee the teſtator ſign it, but he owned it before them to be 
his hand. And the reporter ſays, that on his mentioning 


this caſe to Mr. juſtice Forteſcue Aland, he ſaid, that 
this was the common practice: and that it is ſufficient, if 
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one of the three ſubſcribing witneſſes ſwears that the tef- 
tator acknowledged the ſigning to be his own hand writ- 
iog: And it is remarkable, that the ſtatute of frauds doth 
not ſay the teſtator ſhall ſign his will in the preſence of 
three witneſſes, but requires theſe three things; firſt, that 


the will ſhould be in writing ; ſecondly, that it ſhould 


be ſigned by the teſtator; and thirdly, that it ſhould be 
ſubſcribed by three witneſſes in the preſence of the teſ- 
tator. 3 P. Will. 254. | 
And in the ſaid caſe of Grayſ-n and Atkinſon, July 17, 
1752 ; by the lord chancellor Hardwicke ; At the time 
of making the act, and ever ſince, if a bond or deed is 
executed by the perſon who ſigns it, afterwards the wit- 
neſſes are called in, and before thoſe witneſſes he acknow- 
ledges that to be his hand; that is always conſidered as 
an evidence of ſigning by the perſon executing, and is an 
atteſtation of it by them. It is true there is ſome differ- 
ence between the caſe of a deed and a will in this reſpect, 
becauſe ſigning is not neceſſary to a-deed, but ſealing is; 
and I do not know that it was ever held, that acknow- 
ledging his ſealing without witneffes has been ſufficient. 
But notwithſtanding, that is the rule of evidence relating 
to ſigning. If it was in the caſe of a note, or declaration 
of truſt, or any other inſtrument not requiring the ſo- 
lemnities of a deed, but bare ſigning ; if that inſtrument 
is atteſted by witneſſes, proving that they were called in, 
and that he took that inſtrument, and ſaid, that was, his 
hand, that would be a ſufficient atteſtation of ſigning by 
him. That is the rule of evidence; and there is nothing 
in this act to take it out of the general rule. 2 Yezey, 


457: | 

Atte/ted and fubſcribed in the preſence of the ſaid deviſor ] 
It hath been culed in equity, that a will of lands, atteſted 
by three witneſſes, who ſubſcribed their names at the te- 
queſt of the teſtator, tho? at ſeveral times, is a good will, 
though the witneſſes were never once preſent together. 
Gilb. 92. Vin. Deviſe. N. 10. 12. | 

Feb. 1. 1742. Jones and Lake. A ſpecial verdict was 
found upon an ejeAment; the caſe was, the teſtator 
ſigned and executed his will in December 1735, in the 
preſence of two witneſſes, who atteſted the ſame in his 
preſence ; afterwards in the year 1739, he with his pen 


went over his name, in the preſence of a third witneſs, 


who ſubſcribed bis name in the teſtator's preſence, and 
at his requeſt, And the queſtion was, whether this was 


a due | 


- 
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a due execution within the ſtatute. For the heir at law 


it was argued, that the ſtatute requiring three witneſſes 0 
to ſubſcribe in the teſtator's preſence, muſt intend they | 
ſhould be all 'preſent together; otherwiſe there is not * 
that degree of evidence which the ſtatute requites: for 60 
an atteſtation of three witneſſes at different times, has 66 

© only the weight of one witneſs, Witneſſes to a will not 40 
only atteſt the due execution of the will, but likewiſe 10 
the capacity of the teſtator at the time of execution. A * 
man may be ſane at the time two witneſſes atteſt, and | 
inſane when the third atteſts." It cannot be conſidered as 5 

a will, till the third witneſs hath ſigned, for that com- * 
pleats the act. The will here is dated in 1735 ; ſuppoſe * 
lands purchaſed after the date, and before the atteſtation me 

: by the third witneſs, will the lands paſs ? certainly not; * 
On the other hand it was argued for the deviſee, that a 0 
will executed before three witneſles, though at three * 
different times, is good; the ſtatute not requiring they fa 


ſhould all be preſent at the fame time. The requiſlites 
under the ſtatute are, that the teſtator ſhould ſign in the 
preſence of three witneſſes at leaſt, and that they ſhould MF * 
atteſt in his preſence, It would therefore be adding new | J 
\ requiſites which the act does not mention, and in effect be p 
making a new law.— By the lord chief juſtice Lee: 
This caſe depends upon the words of the ſtatute. The 
requiſites in the ſtatute are, that three witneſſes ſhould 
atteſt his ſigning, but it doth not direct that the three 
witneſſes ſhould be all preſent at the ſame time. Here 
you have the oath of three atteſting witneſſes. - This is 
the degree of evidence required by the ſtatute. And the 
ſame credit is given to three perſons at different times, 
as at the ſame time, We cannot carry the requiſites far- 
ther than the ſtatute directs. The act is ſilent as to this 
particular, It would therefore be making a new requi- 
ſite. The figning is the ſame act reiterated, The teſ- 
tator went over his name again,. and declared it to be his 
laſt will. And judgment was given againſt the heir 
at law. 2 Atkyns, 176. XY 
; E. 31 G. 2. Carleton on the demiſe of Griffin v. Griffin. 
On a ſpecial verdict it was ſtated, that Jobs Griffin, on 
the 2d of May 1752, wrote upon a ſheet of paper with 
his own hand, as follows: Know all men by theſe 
e preſents, that I John Gri/7n make the aftermentioned 
« my laſt, will and teſtament,” and therein he made ſe- 
veral diſpolitions of his real and perſonal eſtate; and ſub- 
| n ; ſcribed 


* 
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ſcribed it at the fame time when he wrote it; but there 
was no ſeal or witneſs to it. An on the 5th of January 
175% he wrote on the ſame ſheet of paper, Memo- 
« randum, | whereas I have laid out on a lighter [and fo 
« 0n]—all theſe, at my death, ſhall be at my wife's diſ- 
« poſal: And this not to diſannul any of the former 


« part made 8 me the 2d of May 1752. Witneſs my 


« hand John Griffin.” All this latter writing related 
only to the perſonal eſtate ; and he ſubſcribed it in the 
preſence of three witneſſes; and then he took the ſaid 
ſheet of paper in his hand, and declared it to be his laſt 
will and teſtament, in the prefence of the faid three wit- 
neſſes; and then delivered it to them, and deſired they 
would atteſt and ſubſcribe it in his prefence, and in the 
preſeace of each other; which they accordingly did. 
Upon this ſpecial caſe, one queſtion reſerved for the opi« 


nion of the court was, Whether the republication of the 


faid firſt will (made in 1752) upon the 5th of Janua 
1754, be a publication or republication of his firſt wi 
within the ſtatute, It was argued, that this was no 
will to paſs lands, beyond all doubt, till the 5th of 
January 1754 ; and what happened then, was neither 2 
publication, nor a republication ſufficient to make it 2 
ood will within the ſtatute, Here are two diſtinct in- 
— at two different times; the firſt unatteſted, 
relating to the real eſtate; the ſecond, ſigned, publiſhed, 
and attefted according to the ſtatute, relating to the per- 
ſonal But the firſt was originally bad, and could not be 
made good by the ſubſequent tranſaction.— By lord 
Mansfield and the court: The caſe is accurately ſtated ; 


ſheet of paper written. It is a will of an illiterate man, 
drawn by himfelf. At firſt, in 1752, the teſtator did not 
know that any witneſſes were neceſſary. In 2754, he 
had found that they were neceflary. Then he makes a 
ſubſequent diſpoſition : Which is a memorandum to be 
added to it. But he doth not call this a codicil; nor 
doth the caſe ftate it to be ſo. He plainly conſiders the 
whole as one intire diſpoſition ; and he expreſaly declares 
in the latter, that he doth not thereby mean to diſannul 
any part of his former devife or diſpoſition. There is 
not a tittle in the latter that relates to the real eftate ; 
therefore the only intent of having the three witneſſes, 
was and muſt be to authenticate the former. The ſign- 
ing the former does no harm; it makes it more ſolemn, 


but doth not hurt it. 9 the publication of it is, of 


Vor. IV. 


for it is not ſtated to be either a will or a codicil, but a 
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up the ſaid ſheet of paper, ſays, It is my will. And 


> 
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of a will. He takes up the ſheet of paper; and holding 


certainly, he did not mean a part of it only, but the 
whole of it. And he deſires them to atteſt it. All this 
muſt relate to the whole that was written on this paper. 
It muſt be conſidered as one intire will, made at diffe- 


rent times, and atteſted agreeable to the ſtatute. And a 


— 


teſt ator being ſick, ſhould be in bed, and the curtain drawn. 


man is not obliged to make his whole will all at the ſame 
time. Burrow, Mansf. 549. Iu 

In the preſence of the ſaid deviſer] E. 3 Ja. 2. Shires and 
Glaſeock. The queſtion was, Whether the will was made 
according to the ſtatute; for the teſtator had defared the 
witneſſes to go into another room, ſeven yards diſtant, to 
atteſt it, in which there was a window broken, through 
which the teſtator might ſee them. By the court; The 
ſtatute requireth atteſting in his preſence, to prevent ob- 
truding another will in the place of the true one: it is 
enough if the teſtator might ſee, it is not neceſſary that he 
ſhould actually ſee them ſigning ; for at that rate if a man 
ſhould but turn his back or look off, it would vitiate the 
Will. Here the ſigning was in the view of the teſtator, 
he might have ſeen it, and that is enough. So if the 


2 Salk. 688. 72 | | Pe 
But if the witneſſes ſubſcribe their names to the will, 


in a room adjoining to that where the teſtator lay, but 


out of his ſight, ſo as he could not ſee them ſubſeribe their 


names; this is no good will within the ftatute to paſs 


lands, becauſe the witneſſes in that caſe did not ſubſeribe 


their names in the teſtator's preſence. Gib. 93. | 


But it is not neceſlary that it appear upon. the: face of t 


will to have been ſigned in the preſence of the devifor; As 


in the caſe of Hands and James, E. q G. 2. In ejectment 
brought by the plaintiff as heir at law, the queſtion was 


-o a caſe by conſent leſt to the opinion of the court, 


Whether it ſhould be left to a jury to determine, whether 


the witneſſes to a will (being all dead) did ſet their names 
in the preſence of the teſtator, and this merely upon 


circumftances without any poſitive proof. By the court; 
This is a matter fit to be left to the jury. The wit- 


neſſes by the ſtatute ought to ſet their names as witneſſes, 
in the preſence of the teſtator; but it is not required by 


» 


. P. Caſſn v. Dade; 1 Bro. 99 
| \ 1 the 
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5 the ſtatute that this ſhould be taken notice of in the ſub- 
d ſcription to the will; and whether inſerted or not, it 
0 muſt be proved: if inſerted, it doth not conclude, but 
" the contrary may be proved. And if not concluſive, 


when inſerted, the omiſſion thereof ſhall not conclude 
that it was not ſo: and therefore it muſt be proved by the 
beſt proof that the nature of the thing will admit of. 
Comyn, 531. 

And in the caſe of Croft and Pawlet, E. 12 G. 2. Up- 
on a trial at bar concerning the execution of a will, it 
did not appear upon the face of it, that the atteſtation of 
the witneſſes was made in the preſence of the teſtator; 
which, being objected to, a caſe was cited, where lord 
chief juſtice Eyre held it a matter proper to be left to a 
jury, whether they believed it to be ſo done or not. And, 
Mr. juſtice Chappel cited a caſe to the ſame purpoſe. To 
which the court aſſented; and they held it not to be ne- 
ceſſary to be inſerted in the will, that the atteſtation was 
in the preſence of the teſtator, though by the ſtatute it is 
neceſſary that it ſhould in fact be ſo atteſted. Vin. De- 
viſe. 'N. g. (g) 1 | 

By three or four credible witneſſes] M. 1 W. Lee and 
Libb. The teſtator made his will in writing, ſubſcribed by 
two witneſſes, and therein deviſed his lands. Afterwards 
he made a codicil, in which his will was recited ; and 
this alſo was atteſted by two witneſſes, one of which wit- 
neſſes was a witneſs to the will, but the other was a new 
witneſs, The queſtion was, Whether this new witneſs 
ſhould make a third to the will. And it was adjudged 
that he ſhould not: It is true, here are three witneſſes to 
the intent and will of the teſtator; but there are only 
two to his will in writing : Itis true likewiſe, that there 
are two witneſſes to the codicil ; but thoſe are not wit- 
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(z) And per Lord Mansfield, in Bond v. Seawell, 3 Bur. 
1775. It is not neceſſary that the witneſſes ſhould atteſt in the 
preſence of each other, or that the teſtator ſhould declare the 
inſtrument executed“ to be his will,“ or that the witneſſes 
ſhould atteſt every page, folio, or ſheet, or that they ſhould 
know the contents, or that each folio, page, or ſheet ſhould be 
particularly ſhewn to them.—But in that caſe, there being ſome 
doubt, whether the firſt ſheet was or was not in the room at the 
time of executing and atteſting the laſt, a new trial was di- 
rected, See further on this head, in/ra, 11, "75s 
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neſſes to the written will; So that there wants one witneſs 
to the will in writing. 3 Salt. 395. 

In the caſe of Tuffnell and Page, E. 1740, it was held 
clearly by lord Hardwicke, that a will of a copyhold te- 
nant, atteſted by one or two witneffes, or even without 
any witneſs at all, is ſufficient to declare the uſes of a 
ſurrender which he has made; and the reaſon is, becauſe 
the party is in by the ſurrender, and not by che will. 

Barnard. Cha. Ca. 12. 

Therefore where there is a general deviſe of lands, and 
there is no furrender of the copyhold lands to the uſe of 
the will, the conffrution at law is, that they do not 
paſs by the will; for copyhold lands are not properly the 
ſubje& of a deviſe, as they paſs not by the will, but by 
the ſurrender. ' 1 Athyns, 388. 

* Credible witneſſes] M. 34 Cha. 2. Hudſon's caſe. Two 
witneſſes ſwore, that the teſtator did not publiſh it as his 
will, but that another guided his hand, and that the teſ- 
tator made his mark, but ſaid nothing, nor was he ca- 
pable. On the other ſide, it was proved, how that the 
teſtator had made two former wills, and in them had de- 
viſed bis land in the like manner as by this will, and 
that he died of a conſumption, and was ſenſible to the 
laſt; and how that three days aſter making his Jaſt will, 
he was ſenſible and able to diſcourſe, and fo continued 
till within fix days of his death; bereupon it appeared, 
that the witneſſes had been dealt with, To-which the 
counſel on the other fide urged, that if the witneſſes were 
not to be believed, then there would not be three witnefles 
to the will, and ſo no will within the ſtatute. To which 
Pemberton chief juſtice anſwered, that if there were three 
witneſſes to a will, whereof one was a thief or perſon not 
credible ; yer the words of the ſtatute being ſatisfied, and 
he_baving collateral proof to fortify the will, he would 
direct a jury to hnd it, a good will; and as to this caſe, 
he faid it was not probable, that a perſon'in his ſenſes fas 
they are not able to diſprove him to be) would ſuffet an- 
other to guide his hand to a writing and not ſay any thing; 
and that therefore they took it he dd publiſh it: And 
he remembered Drgges's caſe, where the ſcrivener wrote the 
will, and two others were witneſſes ; the ſcrivener ſwore 
the te ſtator was compos, and the two other ſwore he was 
not compos; the court ſtopped theſe two from going 
away till verdict was brought in, which found the will a 
good will, and then committed the two witneſſes 7 the 
* | . leet ; 
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Fleet; for if this was ſuffered, it would be in any man's 
power to deſtroy another's will, So likewiſe did the 
court here commit the witneſſes, and took ſecurity of the 
plaintiff to proſecute them for perjury, Skin. 79. 

And in the caſe of Alexander and Clayton, E. 8 G. 3. 
where a woman had ſworn againſt her own atteſtation, 
Mr. juſtice Yates faid, ſhe ovght not to have been ad- 
mitted to give this evidence. And lord Mansfield ob- 
ſerved, that it is of terrible conſequence that witneſles to 
wills ſhould be tampered with to deny their own atteſta- 
tion. But, he ſaid, that will not invalidate the will: 
for there are caſes where one witneſs hath ſupported 
a will, by ſwearing that the other two atteſted, though 
thoſe two have denied that they did ſo. Bur. Mans. 
2224. 5 

And in the caſe of Lowe and Folliffe, E. 2 G. 3. On a 
trial at bar, on an iſſue out of chancery concerning lands 
in Worceſterſhire, the three ſubſcribing witneſſes to the 
teſtator's will, and the two ſurviving witneſſes to a codicil 
made four years ſubſequent to the will, and a dozen ſer- 
vants of the teſtator, all unanimouſly ſwore him to be 
utterly incapable of making a will, or tranſacting ; 
other buſineſs, at the time of making the ſuppoſed will 
and codicil, or at any intermediate time. To encounter 
this evidence, the counſel for the plaintiff examined ſe- 
veral of the nobility and principal gentry of the county of 
Worceſter, who frequently and familiarly converſed with 
Mr. Jolliffe the teſtator, during that whole period, and 
ſome on the day whereon the will was made; and alſo 
two eminent phyſicians, who occaſionally attended him ; 
and who all ſtrongly depoſed to his intire ſanity, and more 
than ordinary intellectual vigour, They alſo examined 
dd the like purpoſe the attorney, a perſon of unblemiſhed 
reputation, who drew the will; and read the depoſition 
of the attorney who drew and witneſſed the codicil, who 
was dead, but his teftimony was perpetuated in chancery, 
who ſpoke very circumftantially to the very ſound under- 
ſtanding of the teſtator, and his prudent and cautious 
conduct, in directing the contents of his codicil, Upon 
the whole it appeared to be a very black conſpiracy to ſet 
aſide the will, without any foundation whatſoever ; the 
defendant's witneſſes being fo materially contradicted, and 
ſome of them ſo contradicting themſelves, that the jury, 
after a trial of fifteen hours, brought in a verdict for the 
plaintiff, to eftabliſh the validity of the will and codicil, 


after an abſence of five minutes. Lord Mansfield then de- 
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clared himſelf fully perſuaded, that all the defendant's wit- 
neſſes, except one, being nineteen. in number, were 
groſsly and wilfully perjured ; and called for the ſubſcrib- 
ing witneſſes, in order to have committed them in court, 
but they had withdrawn themſelves. However, a pro- 
ſecution of ſome of them for perjury was ſtrongly recom- 
mended by the court. And the three teſtamentary wit- 
neſſes were afterwards convicted, and ſentenced, each of 
them to be impriſoned for ſix months, to ſtand twice in 
the pillory, with a paper on their heads denoting their 
crime, once at Weſtminſter-hall gate, and once at Char- 
ing-croſs, and to be tranſported for ſeven years. Black, 
Rep. 365. 416. 

In 1 I. Raym. 85. it is faid, that if ihe ſpiritual ant 
refuſe the evidence of the ſon to prove a will in which 
the father is a legatee, no prohibition is grantable. And 
before the delegates; There were three witneſſes to prove 
a nuncupative will, two of them were without exception, 
and the third was ſon to the legatee : the ſtatute of frauds 
requires three competent witneſſes; the queſtion therefore 
was, Whether theſe three were ſufficient, the ſon not being 
an evidence by the. ſpiritual law; and adjudged, that they 
were; becauſe two only were required by the ſpiritual 
law, and the third was a good witneſs within the intent 
of the act of frauds. 

And altho' it was a general rule in the Roman law, 
that no one ſhould be permitted to bear teſtimony in his 
own cauſe; yet legataries were allowed to give evidence 
upon this diſtinction, that they were particular and not 
univerſal ſucceſſors, and that a teſtament would be valid 
without legataries. The difficulty alſo, which muſt fre- 
quently have occurred, in obtaining ſo great a number of 
Witneſſes as ſeven, might probably induce the Romans to 
be leſs ſtrict, as to the perſons whom they admitted upon 
this ocenſion. But by the practice of the eccleſiaſtical 
courts of this kingdom, which have the ſole cognizance 
of the validity of all wills as far as they relate to per- 
ſonal eſtate, no legatee, who is a ſubſcribing witneſs to the 
will, by which he is benefited, can be admitted to give 
his teftimony in foro centradiQeris, as to the validity of 
that. will, till either the value of his legacy hath been 
paid to him, or he hath renounced it; and in caſe of 
payment, the executor of the ſuppoſed will muſt releaſe 
all title to any future claim upon ſuch ſuppoſed legatee, 
who might otherwiſe be obliged to refund, if the will 


ſhould be ſet aſide; and a teleaſe in this caſe is always 
made, 
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made, to the intent that the legatee may have no ſhadow 
of intereſt at the time of making his depoſition. The 
ſame practice alſo prevailed at common law, in regard to 
witneſſes who were benefited under wills diſpoſing of real 


eſtate, And if a legatee, who was a witneſs to a will, 


had refuſed either to renounce his legacy, or to be paid a 
ſum of money in lieu of it; he could not have been 
compelled by law to diveſt himſelf of his intereſt ; and 
whilſt his intereſt continued, his teſtimony was uſeleſs, 
And this was determined in the caſe of An/tey and Dow- 
ſing, E. 19 G. 2. which was thus: James Thompſon 
elquire made his will, by which he diſpoſed of his real 
eſtate, and gave to one John Hailes and his wife 101, 
each for mourning, and an annuity of 20l. to Elizabeth 
Hailes the wife of John, This will of James T hompſon 
was regularly atteſted, as the ſtatute directs, by three 
witneſles, of which number the above named John Hailes 
was one; and he refuſed to be paid 201. in lieu of his 
wife's legacy and his own, "The cauſe was thrice argued 
at the bar, and the judges of the king's bench were una- 
nimouſly of opinion, that a right to- deviſe lands is not 
a common law right, but depends upon powers given by 
ſtatutes, the particulars of which are, that a will of 
lands muſt be in writing, ſigned and atteſted by three 
credible witneſſes in the preſence of the deviſor; that 
theſe were checks to prevent men from being impoſed 
upon; and certainly meant, that the witneſſes to a will 
(who are required to be credible) ſhould not be perſons. 
who are intitled to any benefit under that will; and that 
therefore John Hailes was not a good witneſs. (Str. 
1254.) But this very ſingular caſe, and the unanimous 
opinion of the judges upon the meaning and intent of the 
ſtatute of frauds and perjuries, gave riſe to the act of 
parliament here following. Harr. Juſlin. B. 2. p. 49, 


50. 
Which act is that of the 25 G. 2. c. 6. and runs thus: 
Whereas ſome doubts have ariſen on the aft for prevention of 
frauds and perjuries, who ſhall be deemed legal witneſſes with» 
in the intent of the ſaid abi, it is enatted, that if any perſon 
Hall atteſt the execution of any will or codicil which hall be 
made after Tune 24, 1752, to whom any beneficial deviſe 
legacy eflate intereſt gift or appointment of or affecting any 
real or perſonal eſtate (other than and except charges on lands 
tenements or hereditaments for payment of any debt or debts) 
Hall be thereby given or made; ſuch deviſe legacy eftate in- 
erg gift or appointment ſhall, fo far only as concerns ſuch 
G 4 perſon 
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perſon attefling the execution of ſuch will or codicil,” or any 
2 claiming under him, be utterly null and void; an 
ſon ſhall be admitted as @ witneſs to the execution of 
ſuch will or codicil within the intent of the foid act, notwith- 
flanding ſuch deviſe legacy eflate intereft gift or appointment 
mentioned in ſuch will or codicil. ſ. 1: 
And in caſe by any will or codicil any lands tenements or 
hereditaments are or ſhall be charged with any debt or debts ; 


and any creditor, whoſe debt is ſo charged hath attefled or ſhall 
atteſt the execution of ſuch will or codicil ; every ſuch creditor, 
' notwithſtanding ſuch charge, ſhall be admitted as a witneſs to 


the execution of ſuch will or codicil, within the intent of the 
ſaid act. ſ. 2. 

And if any perſon hath atteſted the execution of any will or 
codicil already made, or ſhall atteft the execution of any will or 
codicil which ſhall be made on or before June 24, 1752, to 
zhom any legacy or bequeſt is or ſhall be thereby given, whether 
charged upon lands tenements or hereditaments, or not; and 
ſuch perfon before be ſhall give his teſtimony concerning the 
execution of any ſuch will or codicil, ſhall have been paid, or 
have accepted or releaſed, or ſhall have refuſed to accept ſuch 
legacy or bequeſt, upon tender made thereof; ſuch perſon ſhall 
be admitted as a witneſs to the execution of ſuch will or codicil, 
within the intent of ibe ſaid ati, notwithflanding ſuch legacy 
or bequeſt. ſ. 3. | | | 

Provided that, in caſe of ſuch tender and refuſal as afore- 

ſaid, fuch perſon ſhall be in no wiſe intitled to ſuch legacy or 


bequeſt, but fball be for ever afterwards barred therefrom ; 


and in caſe of ſuch acceptance as aforeſaid, fuch perſon ſhall 
retain to his own uſe the legacy or b:queft which ſhall have been 
fo paid ſatisfied or accepted, notwith/landing fuch will or to 
dial fball afterwards be adjudged or determined to be wid, 
fer want of due execution, or for any other cauſy or defect 
whatſeever. Cade i: | | R 
And in caſe any ſuch legatee as aforeſaid, who hath attefled 
the execution of any will or codicil already made, or ſhall atteſt 
the execution of any will or codicil which ſhall be on or be- 
Here the ſaid 24th day of June 1752, ſhall have died in the 
lifetime of the teſtator, er before he ſhall have received or re- 
ſed the legacy or bequeſt ſo given to him as aforeſaid, and be- 
fore he ſhall have refuſed to receive ſuch legacy or beque/t, on 
tender made thereof ; ſuch lrgatee ſhall be deemed a legal wit- 
neſs to the execution of ſuch will or eodicil, within the intent of 
the ſaid act, notwithſtanding ſuch legacy or bequeſt. ſ. 5. 
ovided always, that the credit of every ſuch witnefs, ſo 
aite/iing the execution of any ſuch will or cedicil, in any of the 
: | | "caſes 
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caſes in this aft before mentioned, and all circumſtances re- 
lating thereto, ſhall be ſubject to the conſideration and deter min- 
ation of the court and the jury, before whom any ſuch witneſs 
ſhall be examined, or his teſtimony or atteflation made uſe of; 
or of the court of equity, in which the teflimony or atteflation 
of any ſuch witneſs ſhall be made uſe ; in like manner to all 
entents and purpoſes, as the credit of witneſſes in all other caſes 
ought to be con/idered of and determined. ſ. 6. 

And no perſon, to whom any beneficial eflate intereſt gift or 
appointment Hall be given or made, which is hereby enafted 
to be null and void as aforeſaid, or who ſhall have refuſed to 
receive any ſuch legacy or bequeſt, on tender made as aforeſaid, 
and who ſhall have been examined as a witneſs concerning the 
execution of ſuch will or codicil, ſhall after he ſhall have been ſo 
examined, demand to take poſſeſſion of, or receive any profits 
or benefit of or from any ſuch eſtate intereſt gift or appointment, 
fo given or made to him, in or by any ſuch will or codicil; or 
demand receive or accept any ſuch legacy or bequeſt, or any ſatiſ- 
faction or compenſation for the ſame, in any manner or u 
any colour or pretence whatſoever. ſ. 7. 

Provided, that nothing herein ſhall extend to the caſt of any 
heir at law, or of any deviſee in a prior will or codicil of the 
ſame teſlator executed and aitefled according to the ſaid recited 
act, or any perſon claiming under them reſpectively, who has 
been in quiet poſſeſſion for the ſpace of two years next pre- 
ceding the fixth day of May 1751, as to ſuch lands tenements 
and hereditaments, whereof he has been in quiet poſſeſſion as 
aforeſaid ; nor to any will or codicil, the validity or dus ext 
cution whereof bath been conteſted in any ſuit in law or equity 
commenced by the heir of ſuch deviſor, or the deviſee in any 
ſuch prior will or codicil, for recovering the lands tenements 
or hereditaments mentioned to be deviſed in any will or codicil 
ſo conteſted, or any part thereof, or for obtaining any other 
judgment or decree relative thereto, on or before the fixth day 
of May 1751, and which has been already determined =_ 
vour of ſuch beir at law or deviſee in ſuch prior will or codicil, 
or any perſon claiming under them reſpetively, or which 
is flill depending, and has been proſecuted with due diligence ; 
but the validity of every ſuch will or codicil, and the competency 
of the witneſſes thereto, ſball be adjudged and determined in the 
fame manner, to all intents and purpoſes, as if this act had 
never been made. |. 8. a | 

Provided nevertheleſs, that no poſſeſſion of any heir at law 
or deviſee in ſuch prior will ar codicil as aforeſaid, or of any 
per ſan claiming under them reſpectively, which is conſiſtent 
with, or may be warranted by or under any will or ”_— - 
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. tefied according to the true intent and meaning of this act, or 
where the eftate deſcended or might have deſe-nded to ſuch heir 
at law, till a future or executory deviſe, by virtue of any will 
or codicil atteſted according to this aft, fhould or might take 

effect, ſhall be deemed to be a poſſeſſion within the intent and 
meaning of the clauſe herein laſt before contained. ſ. 9, 

. Afterwards, this matter came in confideration again, in 
the caſe of /yndham and Chetwynd, MA. 31 G. 2. Which 

was on an iſſue out of chancery, deviſavit vel non, to try 

the validity of the will of one Mr. Chetwynd deceaſed, 

The jury found a ſpecial verdict, with ure to the at- 

teſtation of this will; wherein it was ſtated, that the 
teſtator died Mar. 17, 1750, leaving the will in queſtion, 
which was regularly atteſted by three ſubſcribing wit- 
neſſes, Higden, Squire, and Baxter: that the teſtator was 
indebted about 18,0001. upon mortgage of his real eſtate, 
and left a perſonal eſtate to the amount of 13,9721. which 
was greatly ſuperior to all his ſpecialty and fimple con- 

tract debts; that he charged his real eftate with the pay- 
ment of his debts and legacies; that at the time of at- 
teſting this will, he, was indebted to Higden the witne(s 

(who was an apothecary) about 111. and at the time of 
his death about 181.. which had been paid off by the 
executor before the trial of the iſſue; that he was indebt- 
ed to Squire and Baxter, the other witneſſes, who were 
two attornies in partnerſhip, about 2801. at the time of 
atteſtation, which alſo (except a ſmall miſtake in miſcaſt- 
ing) was out · ſet or diſcharged before the day of trial. If 
theſe were three credible witneſſes within the ſtatute of 
frauds, the jury found the deviſe to be ſufficient; other- 
wile inſufficient, | „ ORES 

It was argued by ſerjeant Prime for the plaintiff ; firſt, 

T hat the facts as (tated, did not make them intereſted 
witnefles ; ſecondly, That ſuppoſing them to have been 
intereſted, yet the intereſt was removed before the time 
of trial, As to the firſt: They are no legatees, and de- 
rive nothing from the gift or bounty of the teſtator; they 
were juſtly intitled to payment of their debts, tho“ no 
will bad ever been made; the perſonal affets were the 
proper fund for them to reſort to, and that is ſufficient to 
pay their demands; ſo that they are not intereſted in the 
charge on the real eſtate. As to the ſecond point: They 

were competent witneſſes at the time of examination, 

their debts being then diſcharged. The word credible in 
the ſtatute is an ambiguous expreſſion, and capable of 

. many ſenſes; but there ſeems to be a parliamentary ex- 

poſition 
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poſition thereof in the ſtatute of 4 & 5 An. c. 16. , 14, 
whereby three witneſſes are required to autkenticate a 
nuncupative will, and it is declared, that ſuch as are 

ood witneſſes in trials at common law, ſhall be deemed 


ood witneſſes to eftabliſh a nuncupative will. Now 


allowing the ſame expoſition to take place in the ſtatute 
of frauds; then, as theſe witneſſes would be unexcep- 
tionable on a trial at law in reſpect of intereſt, ſo they are 
competent (and therefore credible) witneſſes to the pre- 
ſent deviſe. And in this, and the former argument, there 
were Cited divers caſes to this purpoſe, 

On the otber ſide, Mr. Norton argued for the defendant; 
that at the time of the atte/tation.the witneſſes were in- 
tereſted, and therefore incompetent; and that this, and 
not the time of examination, is the proper time of in- 
ſpecting their credibility ; elſe it would open greater op- 
portunities of fraud and perjury, than before the act; it 
would be ſetting up witneſſes to hire; and would put the 
validity of the will in the power of the witneſſes, by re- 
leaſing or not releaſing their intereſt. | If a witneſs is 


unexceptionable at the time of atteftation, and afterwards - 


becomes infamous or inſane; the will is nevertheleſs a 
good will: which proves that his condition at the time 
of atteſtation is alone to be regarded. And to this purpoſe 
were cited alſo divers caſes; and it was obſerved, that 
moſt of the caſes cited on the other fide were prior to the 
ſtatute of frauds, He inſiſted, that the word credible 
means ſomething more than competent :. the law required 
competency before; and it is not to be imagined, that 
the learned compiler of this ſtatute (lord Hale) would 
put in a word, which at beſt was ſuperfluous: That in 
the ſtatute of the 13 C. 2. againſt deer ſtealing, and in 
all the game laws, the expre:ion of credible witneſs is 
uſed, which hath always been uaderſtood to-mean more 
than competent, and to give the juſtices a diſcretion 
whether they will convict upon ſuch teſtimony or not, 
tho' the witneſs was in law ſtrictly admiſſible. And he 
inſiſted on two caſes, as directly in point; viz. Hilliard 


Wa Jennings, I L. Raym. 50 5. And Any and Dowſing, 


19 6. 2. 

on the argument, lord Mansfield expreſſed his doubts 
of that generally received opinion, that Lord Hale drew 
the ſtatute of frauds, 29 C. 2. he having died in 1676, in 
the 28 C. 2. and obſerved alſo, that the ſtatute of the 


4 & 5 An, was enacted to check the extravagant notions 
| | | of 
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of ſome civilians, by which they excluded from being 
witneſſes the children and family of the teſtator, as well 
as of the legatee; ariſing from a fiction in the Roman law, 
by which teſtaments are tranſacted in the form of a ſale 
between the deviſor and the deviſee, to which none of 
either family were allowed to be witneſſes, 

Aſtet wards in the ſame term, lord Mansfield delivered 


the opinion of the court. In this caſe the real eſtate is 


on . with payment of debts, as an auxiliary fund 
to the perſonalty; which ſtands in need of no affiltance, 
deing itſelf much greater than the debts: and at the time 
of trial, the three witneſſes were not creditors to either 
the real or perſonal eſtate, but were fo at the time of at- 
teſtation. And herein the queſtion is, Whether this be a 
valid atteſtation, according to the ſtatute of frauds. - This 
is a doubt which ſprang out of the general queſtion in 
Anſiy and Dowſing, whether a benefit to a witneſs ariſing 
from a will ſhall annul his teſtimony, tho? at or after the 


teſtator's death he becomes totally diſintereſted. The 
ſolution of this queſtion depends upon general principles; 


not upon the words of the ſtatiite, The ſtatute declares 
no incapacity, lays down no legal conditions for admit- 
ting witnefles, The word credible is no term of art: it 
has only one ſignification, and that univerſally received: 
it is never uſed as ſynonymous to legal competency : it 
preſuppoſes evidence to have been already given. The 
conſideration of competent, is previous to that of cre- 
dible: and in the ftatutes which have been mentioned at 
the bar, the expreſſion ſo frequently uſed of credible wit- 
ne ſles, is never conſtrued to mean competent. To 
make the validity of a will depend upon the credibility of 
the witneſſes, would be abſurd ; fince the teſtator could 
never foreſee what credit might hereafter. be given to 
them. It is true, that in Butler and Baker's caſe, 3 Co. 36. 
the third caution there given is, to call credible wit» 
neſſes: But that is only a looſe and caſual expreſſion ; 
tho? perhaps the penner of this ſtatute. might take his hint 


from thence. I cannot conceive (for the reaſons I for- 


merly mentioned) that this ſtatute was drawn by lord 
Hale, any further than perhaps by leaving ſome looſe 
notes, which were afterwards unſkilfully digeſted, I 
therefore think, that the epithet credible, in this ftatute, is 
uſed as a word of courſe, but is unfortunately miſapplied: 
if -it ſignifies competent, that is implied in the word 
witneſs alone: if it fignifies any thing more than compe- 
tent, it is (as was Þ..ore obſerved) abſurd, Perpetual 

. | doubts 
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doubts have ariſen upon every clauſe of this ſtatute, not 
only among the unlearned, far whom it ought to have 
been calculated; but even among the learned alſo. In 
2 ſtatute ſo inaccurate, I therefore think the word credible 
might accidentally flip in, and ought not to be attended 
to as if it carried any ſpecial legal meaning. I fhall 
therefore conſider the ſtatute, as only requiring the at» 


teſtation of three ſubſcribing witneſſes, that is, legal com- 


petent witneſſes : and cannot but. obſerye, that the ne, 
ceſſity of having ſubſcribing witneſſes to any inſtrument 
never exiſted before in this country. The ſtatute deter- 
mines no point of time for the competence of witneſſes ; 
and as I think that competence is not confined to the 
time of atteſtation, ſo that I think that the incompetence 
of witneſſes at the time of examination could never be in+ 
tended for a queſtion by the legiſlature, ſince however 
competent at the time of atteſting, they, may become in- 
" ſane or infamous before the time of examination. | 
The competence of witnefles to wills, mult therefore 
depend upon the general rules of competence for all other 
witneſſes. I will therefore conſider, firſt, How this. mat- 


ter of competent atteſtation would have ſtood upon gene- 


ral principles, ſuppoſing no judicial determination had 
deen given: Secoadly, How the authority of judicial de- 
terminations, ſtands; for if there are any in point, they 
are certainly proper to be adhered to : And, thirdly, How 
theſe two rules may be applied to the preſent caſe, | 

Fiſt, As to general principles: The power of deyiſing 
ought to be favored. It naturally follows the right of 
property. It ſubſiſted in this kingdom before the con- 
queſt, and till about the rejgn of king Henry the ſecond, 
when it ceaſed in conſequence of feudal tenure, not from 
any expreſs prohibition, The doctrine of ufes revived 
this, power; and the ſtatute of uſes. again accidentally 
checked it. This occafoned the ſtatute of wills to be 
ſoon after made; which receiyed a great enlargement by 
the alteration of tenures in the reign of king Charles the 
ſecond, And this teſtamentary power over property is 


more reaſonable in this kingdom, than ever it was among 


the Greeks and Romans; fince by reaſon of primogeni- 
ture, and other excluſive rules of deſcent, the ſucceſſion 
ab inteſtato among us is not ſo equal and. univerſal as 


among thoſe people. The ſtatute of the 29 C. 2. was 


not meant to check this power, but only to guard againſt 
fraud, In theory it feemed a ſtrong guard: In practice it 
may be ſome guard: But I believe more fair wills have 
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been deſtroyed for want of obſerving its reſtrictions, than 


fraudulent wills obſtructed by its caution. In all my 
experience at the court of delegates (and I have heard the 
ſame from many learned civilians), I never knew a frau- 
dulent will which was not legally atteſted. Courts of 
Juſtice ought therefore to lean rather againſt, than in ſup. 
port of, any too rigid formalities. | 
Suppoſe the ſubſcribing witneſſes honeſt, how little 


need they know? They do not know the contents ; 


they need not be together; they need not ſee the teſtator 


ſign; they need not know it to be a will. At the time 


this act was made, the law rejected no witneſs to prove 
a will, unleſs at the time of his examination his teſtimony 
tended to ſupport his own title, and enable himſelf to 
hold or recover an intereſt under it. In the eccleſiaſtical 
court, the probate is conclufive to every one 2s to every 
part. If a legatee came to prove it, he intitled himſelf 
to his legacy. But if the legacy was contingent, and 
at the teſtator's death could not take effect; if he had 


the ſame or a greater intereſt, tho* the will ſhould be ſet 


aſide ; he was a witneſs: a releaſe, payment, or tender, 
made him a witneſs. In the courts of common law, 
where the witneſs had a charge upon land deviſed to an- 
other, he was juſt in the caſe of a perſonal legatee. If 
he had as great an intereſt the other way; if his intereſt 
at the teſtator's death could never take effect; if there 
was a releaſe, and I will add, as by neceſſary conſe - 
quence, if there was payment or tender; he Was 2 
witneſs, Nice objections, of a remote intereſt, which 
couldnot +be paid or releaſed, though they held in other 
caſes, were not allowed to diſqualify a witneſs in the 
caſe of a will: As pariſhioners might prove a deviſe to 
the uſe of the poor of the pariſh for ever. 2 Sid. 109. 
Intereſt in a witneſs is certainly an objection to his com- 


petency: This ariſes from à preſumption of bias: It is 


no poſitive diſability; as if a particular age was required 
and wanting in a witneſs: It is only preſumptive; and 
preſumptions only ſtand until the contrary is made appa- 
rent: If the bias be taken off, the objeAion ceaſes. 
There is no preſumption of bias in a witneſs, who at the 


time of ſigning probably knew not the contents of the 


teſtator's will, and after his death is diſcharged from, or 


has renounced all intereſt ariſing from thence. Nothing 


can be more reaſonable, than to allow this objection of 


Intereſt to be purged by matter ſubſequent to the atteſta- 
tion, and previous to the trial, if it were only for the be- 
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nefit of third perſons. 'Shall tokens of kindneſs to friends, 
ſervants; or the like, who may be unwarily called in as 
witneſſes, vitiate a ſolemn and well- weighed diſpoſition 
of a man's eſtate; when by payment or releaſe this in- 
, tereſt may be at once removed? This ſeems the more 
unreaſonable, fince there are methods by which legatees. 
may by- circuity be witneſſes to a deviſe in their own 
favour, without either payment or releaſe: If land be 
once charged with legacies by a well atteſted will; lega - 
cies may be given by an unatteſted codicil to the wit- 
neſſes of that very will. 
As to the judicial authorities: In all caſes of 3 
it hath often been determined, that a releaſe takes off all 
objection: in point of intereſt. And therefore I give cre- 
dit to the dictum of judge Powis, in Viner, tit. Evi- 

dence, F. ſect. 53. not on the authority of the reporter, 
but becauſe it ĩs conſonant to the known practice of Weſt- 
minſter-hall in other caſes; viz. That it had been ſo - 
lemnly agreed by the judges, that where a perſon had 
a legacy-given, and did releaſe it, he was a good wit- 
neſs to prove the will. The caſe of Hilli:rd and 

enningt (of which, Carthew's is the beſt report, he hav- 
ing beer counſel in the cauſe) in ſubſtance is much the 
ſame as that of Anſiy and Dowfing. In this laſt caſe, the 
wife of one of the witneſſes had an annuity charged on 
the lands deviſed; no releaſe was had; no payment, no 
tender could be made; and as huſband and wif are con- 
ſidered as one perſon, this was a material objection to his 
teſtimony; and it was upon the particular circumſtances 
of that caſe, and not upon any general doctrine, that the 
judgment in that caſe was founded, as Mr. juſtice Deniſon 
ſoon after aſſured me. It is true, the lord chief juſtice Lee, 
in delivering his opinion, went into the general point, and 
argued as if the credit of a witneſs could not be purged. 
or varied by an act ſubſequent to the atteſtation ; which 
he grounded on a maxim of the Roman law, conditionem 
teſtium inſpicere debemus eo tempore cum ſignarent But this 
was not ſufficiently conſidered ; as will appear from a ſhore 
view of the Roman teſtaments, Which originally '<guld 
only be made as al egiſlative act in procinctu, or in tomitits - 
talatis : but after the law of the twelve tables, which 
gave the power of private teſtaments, teftamentary matters 
were uſually tranſacted per es & libram, under the fiction 
and in the form of a ſale or contract between the teſtator 
and the legatees. Theſe ſymbols were uſed before the - 
introdution of written inſtruments; and to this Anu 
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dolical ſale five, and afterwards to the written inſtrument 


ſeyen witneſſes were required, who muſt be citizens, free - 
men, adults, and attended with other qualifications. This 
poſitive capacity was the condition of the witneſſes refer- 
red to in the Roman law z which was requiſite to be in 
them at the time of their atteſtation or ſigning, and not 
afterwards z.in like manner as where a furrender muſt be 
made into the hands of two copyhold tenants, it will not 


be good if made into the hands of a ſtranger, tho be 


ſhould afterwards become a copyholder. The intereſt of 
the witneſſes was not in the contemplation of the law; 
for heirs were admitted as ſubſcribing witneſſes after the 
ſymbolical ſale had ceaſed, as were allo cui que tra/l1 
and legatees, The conſequence of this doctrine: of lord 
chief Joes Lee was, that no creditors or legatees, if 
the e 
de witneſſes. And yet when lord Ayleſbury 
died in February 1746, leaving a new-made will, wit- 
neſſed by three ſervants, to all of whom he bad left 
legacies charged on lands, which they releaſed before 
examination, and it appearing that by a former will 
dated in 1744, and witneſſed by other perſons, he had 
left the ſame legacies, the lord chancellor in 1748 held 
them to be good witnelles to the ſecond will, for it 
was indifferent to them which will ſhould ſtand gaod 
and beſides. they had releaſed. And in the cafe of Bough 
and Helloway, 1 P. Mill. 557. Lord Raymond lays down 
the ſame general doctrine that I would noweſtabliſh z and 
alſo another point, which agrees with my opinion, that 
an interefied witneſs may prove a deviſe to another, tho' 
not to bimſelf. In ali judicial determinations, deviſes 


- have been conſidered, not in the nature of wills by the 


Roman law, but as diſpoſitions and conveyances of real 
eltates,z whenee it is, that by ſuch diſpoſition of all 
one's eſtate, lands that are purchaſed ſubſequent theres 
to will not paſs: Therefore the intereſt of witneſſes 
to deviſes ſhould be governed by the fame rules, as in 
all other written diſpoſitions of real eſtates. As to the 
notion ſtarted in the argument of Anfly and. Dpwying, of 
four deviſee witnefles dividing an eſtate among them- 


| ſelves, by reciprocally atteſting for each other; this 


might as well be effected by four diſtinct deviſes: ſepa- 

rately atteſted by three of them in rotation: But in 

either caſe, the very contrivance would appear ſo fraudu- 

lent, as alone to be ſufficient to ſet it aſide. —_ 
' * 


tes were charged to pay them, could at any rate 
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Wich reſpe& to the preſent caſe on its own particular 
eircumſtances: Theſe witneſſes are in the nature of 
legatees ; not ſeveral deviſees. The preſumption of in- 
tereſt at the time of atteſtation, is taken off at the 
death, by the principal funds being more than ſuffi. 
cient; It is taken off before the trial, by the debts 
being paid. But the benefit, at the time of atteſtation, 
was nothing. It doth not appear the principal funds 
then were deficient, The legacy is a bare poſlibility, 
upon a contingency, which contingency never happened. 
But I will go farther; I think a charge to pay debts 
ought not to incapacitate ſubſcribing witneſſes, altho' Soy 
wanted and claimed the benefit of it. Every ho 
man ſhould make that charge in his will, He who 
omits it, is ſaid to fin in his grave. Fraud cannot be 
preſumed, from inſerting a clauſe which it would be ini- 
quitous not to put in. No man would reſort to wicked 
and fraudulent practices, to get his debt charged upon 
land by the will of his debtor. If he ſuſpected the 
debtor's circumſtances, he would not ſtay till his death, 
or truſt to a revocable ſecurity. The preſumption of 
fraud in this caſe would be againſt juſtice and truth; 
and the public inconvenience ſo great, that hardly a will 
could ſtand. This charge ought to be in every will. 
The perſons attending upon a dying teſtator, and there- 
fore moſt common witnelles, are generally in ſome de- 
gree creditors : ſuch as ſervants, parſon, attorney, and 
apothecary: and the difallowing ſuch perſons to be wit- 
neſſes cannot anſwer any ends of public utility. Upon 
the whole, we are all of opinion, That this will is duly 
atteſted by three witneſſes. Black. Rep. 95. (5) | 
Afterwards, in the caſe of Hindſon and Kerſey, E. 5 
G. 3. a ſpecial caſe was reſerved from Appleby aſlizes 
be fore Mr. Juſtice Bathurſt in 1760, which was thus: 
John Knott, being ſeiſed of a meſſuage and other te- 
nements, at Mauls Meburn in the county of Weſt- 
morland, by his will bearing date Auguſt 16, 1934, 
(which was before the mortmain act of 9 G. 2. and 
therefore that was out of the queſtion,) deviſes his meſ- 
ſuage and lands in the will particularly mentioned (after 
the death of his wife) to John White, Chriſtopher Moſs, 
Henry Holme, William Dent, Robert Burra, and Wil- 
liam Burra, in truſt, that they and their ſucceſlors for 
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common law analogy. From whence this rule was taken, 
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ever diſpoſe of the rents and profits to poor orphans, 
aged, and impotent people within the townſhip of Mauls 
Meburn, and put out the children of ſuch poor people 
_ apprentices. Other lands and tenements there he de- 
viſed to his wife for life, remainder to Anne Gibſon for 
life, remainder to Mary Brown for life, remainder to 
Anne Hebſon in fee. Anne Gibſon (after the wife's 
death) entered as deviſee on that part deviſed to her ; and 
the. heirs at law brought an ejectment, alleging that 


the will was not duly atteſted according to the ſtatute 


of frauds. ' The witneſſes were two of the ſaid truſtees, 
Henry Holme and Robert, Burra, and the third John 
Mitchell; all of whom, at the time of the atteftation, 
and at the death of the teſtator, and long after, were re- 
ſpectively ſeiſed of meſſuages and tenements in the faid 
townſhip of Mauls Meburn, and were aſſeſſed to and paid 
the poor tax there. But before- the time of trial, the 
ſaid Henry Holme and Robert Burra releaſed all their in- 
tereſt under the will to the other truſtees, and they and 
alſo John Mitchell conveyed away their reſpective meſ- 
ſuages and tenements within the ſaid townſhip. The 
queſtion was, whether under theſe circumſtances, the 
ſaid writing purporting to be the will of the ſaid John 
Knott was ſufficient and effeCtual to paſs the aforeſaid 
lands and tenements to the ſaid Anne Gibſon ?—Upon 
the hearing of this cauſe in the court ef common pleas, 
the three puiſne judges delivered their opinion in favour 
of the will; and the lord chief juſtice Pratt (afterwards 
lord Camden) declared his opinion againſt it, and argued 
to the following effect: Two queſtions ariſe out of this 
will; firſt, Whether it is executed according to the ſta- 
tute of frauds; and, ſecondly, If not, whether the ob- 
jection to it is cured by the late act. In handling this 
ſubject, I ſhall be obliged to differ from the opinion of 
the court of king's bench delivered by lord Mansfield in, 
the caſe of Wyndham and Chetwynd ; or rather (for ſo 
I wiſh to put it) I ſhall agree with the judgment of the 
ſame court delivered by lord chief juſtice Lee in the caſe 


of Anſty and Dowling. For as both the opinions are 


juſtified by authorities of equal weight, a man may take 
either ſide without hazarding his reputation. The caſe 
of Wyndham and Chetwynd ſuppoſes that the word cre- 
ible in the act is only a word of courſe, and ought not 
to be attended to as conveying any ſpecial legal meaning ; 
and that the other word witneſs is to be expounded by 
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that as at common law no man was allowed to be a wit - 
neſs to prove an intereſt for himſelf; ſo fince the ſta- 
tute, no man ſhall by his own ſubſcription take an in- 
tereſt which he could not prove at the time by his own 
examination : And from the rule thus framed it was con- 
cluded, not only that a releaſe or payment will re-eſtabliſh 
the witneſs, if his incompetency really ſtands in the way z 
but further, that ſuch a witneſs may even without a re- 
leaſe be competent enough to prove the will for every per- 
ſon except himſelf, ; | 

In oppoſition to this reaſoning I propoſe to maintain, 
that this credibility, which I ſhall prove to be compe- 
tency, is 2 ry and ſubſtantial qualification of the 
witneſs, at the time of atteſtation, that if the witneſs is 
incompetent at that time, he cannot purge himſelf after- 
wards, either = Za or payment, ſo as to ſet up the 
will; and that he cannot be a witneſs in that caſe to eſta- 


dliſh any part of the will, but that the whole is void for 


ever. As my brothers differ with me upon the ſecond queſ- 
tion, by holding that the witneſſes are competent by the 
rule of 3 I might, if I thought it fitting, leave all the 
other points undiſcuſled, as not abſolutely neceſſary to the 
deciſion of this caſe. And I ſhould have been glad for ſeve- 
ral reaſons to have done it, if other reaſons more weighty 
with me had not determined me the other way. One is, 


tat as the whole argument is connected by a chain, thoſe 


parts whereon I am bound to ſpeak could not be ſo clearly 
illuſtrated, if the others were omitted ; for they all throw 


Jight upon each other, and the former are proper and 


material introductions. to the latter. Another reaſon is, 
that as the ſame caſe may again exiſt, and even this caſe 
— yet come before another court; and likewiſe, as no 
es of the like kind, in my wpinion, are cured by the 
late act; but that future wills, as well as thoſe that 
are paſt, under ſuch like atteſtations, muſt occaſion- the 
ſame . queſtions, when they happen to be conteſted :; I 
think myſelf bound in uy to declare my diflent to 
the laſt opinion of lord Mansfield, and do my beſt endea- 
vours to reſtore that of lord chief juſtice Lee, which has 
deen ſo conſiderably ſhaken, I may ſay overturned; becauſe 
the laſt opinion, if it is acquieſced under, almoſt always 
ker and becomes the leading caſe. I am very ſenſi- 
le at the ſame time, that I am deſtroying an honeſt will, 
upon a nominal objection; for the intereſt here which I 
muſt treat as a ſerious incapacity, is too light even to 
diſparage the witneſs's wo if he could be ws 
|: 2 
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and yet I muſt adjudge him, upon this objection, to be 


à pet ſon ſo deſtitute of all credit, that he is not fit even 
to be examined: But as it is not my buſineſs to deeide 


eaſes by my own rule of juſtice, but to declare the law 


as | find it laid down if the ſtatute of frauds has 


injoined this determination, it is not my opinion, but the 


judgment of the legiſlature, As I am ſatisſied, however, 
that this will was fairly executed, I am very glad my 
brothers, by differing from. me, have enabled me to give. 
judgment in favour of it, againſt my own opinion. Be- 
fore I proceed, I defire it may be underſtood, that I do 
by no means deny the authority of the judgment in 
Wyndham and Chetwynd ; for that caſe was not determined 
only upon the general principles, which I am obliged in 
this argument to deny, but upon its own general- as well 
as particular circumſtances, none of which can be applied 
to the caſe of a mere legatee witneſs. The firſt general 
Inquiry then being this, Who are thoſe witneſſes which 
are deſcribed in the act by the word credibleF I anſwer, 
in one word, they are competent witneſſes and no other, 
And when it is further aſked, At what time muſt the 
witneſſes be endued with this qualification? TI fay, that 
they muſt be clothed with it at the time of riley Of yr 
And here I muſt premiſe one obſervation, That there is 
a great difference between the method of proving a fact 
jn a court of juſtice, and the atteſtation of that fact at 
the time it happens. Theſe two things I ſuſpect have 
been confounded, Whereas it ought always to be re- 
- membered, that the great inquiry upon this queſtion is, 
how the will ought to be atteſted, and not how it ought 
to be proved. The new thing introduced by the ſtatute 
is the atteſtation ; the method of proving this atteſtation 
ſtands as it did upon the old common law principles. 
Thus, for inſtance, one witnefs is ſufficient to "prove 
what all the three have atteſted ; and though that witneſs 
muſt be a ſubſcriber, yet that is owing: to the general 
common law rule, that where a witneſs hath ſubſeribed 
an inſtrument, he muſt be always produced, becauſe it 
is the beſt evidence. This we fee in common experi- 
ence; for after the firſt witneſs has been examined, the 
will is always read. The ftatute ſays, the will muſt be 
executed before three credible witneſſes, If it be aſked, 
whether the quality of credibility is requiſite in the 
witneſs at the time of atteſtation? I anſwer, Nothing 
can be more clear upon the words, if credibility means 
any thing; for what is the elauſe, but a 9 
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thoſe ſolemnities that are to attend the execution ? among 
which the preſence of credible witneſſes is made neceſſat 
It is admitted, that if any other deſeription had been 1 
ded to the witneſſes, that muſt have belonged to them at 
the time ; as if three Engliſhmen, or three full aged 
perſons had been required, theſe adjuncts would have 
E neceſſary at the time; and if fo, I ſee not by what 
rule of confituQion one epithet or adjunct can be diſ- 
tinguiſhed from another. Nay, if the word credible be 
expunged ; and the word witneſs, as it is admitted, doth 


of itſelf alone include competent ; ſtill, competericy muſt 


be eſſential to the witneſs at the time of execution: And 
a competent witneſs in the eye of the law is a witneſs 
that is not infamous nor intereſted. So that, take it which 
way we will, an intereſted witneſs cannot be the Witness 
the law intends to be preſent at the execution. And 
that the ſtatute had a main view to the quality of the 
witneſſes, will appear from this conſideration : namely, 
that a will is the vnly inſtrument in it required to be 
atteſted by ſubſcribing witneſſes at 'the time of execu- 
tion, It was enough for leaſes and all other conveyances, 
marriage agreements, declarations, en aſſig meats of 
truſt, to be in writing: Theſes were all ranfatfions of 
health, and protected by valuable conſiderations and 
antecedent treaties.; the power of a court of equity was 
fully ſufficient to meet with every fraud that could be 
practiſed in theſe caſes, after the contract was reduced 


into writing. But a will was a voluntary difpoſitian, _ 


executed ſuddenly in the laſt ſickneſs, oftentimes ' almo 
in the article , of death, And the only queſtion that can 
be aſked in this caſe is, Was the teſtator in his, ſenſes 
when he made it? and conſequently, the time of execution 
$ the "Hel minute that requires guard and grotection. 
Here yon ſee the reaſon wh witneſſes are called in ſo 
emphatically. What fraud are they to prevent? Even 
pkg ſo commonly praQtiſed upon dying men whob 
ands have ſurvived their heads; who have ftill firengt 
enough to write a name, or make a mark, thou h the 
capacity of diſpoſing is dead. What is the condition of 
ſuch an object in the power of a few who are ſuffered to 
attend him, wheedled or teized into ſubmiſſion for the 
ſake of a little eaſe? Put to the laborious taſk of recol- 
lecking the full ſtate of all his affairs, and to weigh the 


io merits and demerits of thoſe who belong to him, 


dy remembring all, and forgetting none. Such an act 
to be done at ſuch a time is ſo pregnant with. ſuſpicion, 
H; rein 
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that a formal declaration of the teſtator's ſound and diſpo- 
ſing mind and memory, tho” he is weak in body, is grown 
to be a common introductory clauſe to almoſt every teſ- 
tament. Who then ſhall ſecure the teſtator in this import- 
ant moment from impofition ? Who ſhall protect the heir 
at law, and give the world a fatisfaftory evidence that he 
was ſane? The ſtatute ſays, three credible witneſſes, 
What is their employment ? I ſay, to inſpect and judge 


of the teſtator's ſanity before they atteſt. If he is not 


capable, the witneſſes ought to remonſtrate and refuſe their 
atteſtation. In all other caſes the witneſſes are ve, 
here they are active, and in truth the principal parties 
to the tranſaction, the teſtator is inti uſted to their care. 
Sanity is the great fact the witneſs has to ſpeak to, when 
he comes to prove the atteſtation; and that is the, tr 

reaſon why a will can never be proved as an exhibit viva 
'woce in chancery, tho“ a deed may; for there muſt be 
liberty to croſs examine to this fact of ſanity. From the 
fame conſideration, it is become the invariable practice 
of that court, never to eftabliſh a will unleſs all the wit- 


neſſes are examined; becauſe the heir has a right to 
| ad 0 of ſanity from every one of them whom the ſtatute 
pl 


aced about his anceſtor. And yet this duty of the 
witneſs, this ſolemn trial of the teſtator's ſanity, hath 
been called a matter of form, and of no uſe to prevent 
frauds, I am of a very contrary opinion. That man 
fraudulent wills have been made ſince the ftatute, anc 
all formally executed, I have no doubt; and I am afraid 
theſe frauds will continue to the end of time; for, what 
law can totally extinguiſh wickedneſs, and reform man- 


kind? But if a law is to be lighted, becauſe it doth not 


entirely eradicate the miſchief it was made to prevent, no 
law whatever can eſcape cenſure. Many wills have 
been made; but who can tell me how many have been 
preyented ; The deſign of the ſtatute was, to prevent wills 
that ovght not to be made, and always operates ſilently by 
inteſtacy. I have no doubt but that a thouſand eſtates haz 

been ſaved by this excellent proviſion, It is called a guard 
in theory only ; whereas almoſt every delirious paralytic, 
that is ſuffered to die inteſtate, is preſerved by this law, 
and gives teſtimony of its utility. But if you once treat 
this part of the ſolemnity as a form, and call the deviſees 
and, legatees into the fick man's chamber; the whole 
ceremony will then, I admit, become a mere form: na 


it will be worſe, it will be a ſnare to the teſtator; and 
inſtead of being a prevention, it will be a protection of 
- | * s fr 
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fraud. I will cloſe this reaſoning with the words of the 


court in the caſe of Lea and Libb, as reported in Carth, 
$7. © Tis true, the intent of the ſtatute was to prevent 
fraud; but tho' no ſuſpicion of fraud appears in this 
« caſe, yet the ſtature hath preſcribed a certain method, 
ec which every one ought to purſue to prevent fraud.“ 
And if this is the true language of the ſtatute of frauds, 
the conſequence is undeniable, that the incompetency 


can never be purged, and that the whole will is void ſor | 
ever. | | 
This being the criterion of credibility, I proceed to con- 


ſider, how far the witneſſes to this will are affected by it. 
The caſe is this. The teffator deviſeth certain lands to 
truſtees, to be applied to the uſe of ſuch poor as by 
reaſon of infancy, impotence, or old age, are unable to 
work, and to place out apprentices the children of ſuch 
The three witneſles who atteſted the will, are 


teftation. The objection is, that theſe witnelles cannot 
be admitted to prove the will in court, while they remain 


' derive an intereſt to themſelves in reſpect of thoſe lands. 
Their intereſt is this, that as the poor rate muſt be re- 
duced in proportion to the value of this bene faction, their 
eſtates will become rate · free for ſo much for ever. Aud 
altho* the deviſe at the time of the teſtator's death was 
future, and did not take effect till ſame years after ; yet it 
was a preſent benefit to the owner of thoſe lands, and made 
them immediately more valuable, in conſideration of this 
future eaſement. It is objected, that the-intereſt claimed 
under the will is nothing ; that it is nothing at preſent; 
that it is contingent'in future; and that at moſt ic is 
extremely minute. Tis true, it is not given to the pas. 
riſhioners; but it is an intereſt derived to the pariſhi- 
oners in conſequence of- the will : which is the common 


caſe of penalties given to the poor; they gain if the will 


is eſtabliſhed, they loſe if it is ſet aſide. I do admit 
alſo, it is no eaſement in preſent ;/ but in reſpect of future 
eaſement, it is even now à preſent and laſting benefit 
and in truth, all future intereſts, whether certain or con- 
tingent, whether now or hereafter to be enjoyed, are pres»: 
ſent benefits, have a price, and are ſaleable. The court 
of chancery therefore hath very ſenſibly pronounced poſ- 
ſibilities to be veſted intereſts, and made them tranſmiſ- 
ſible. A fee expectant upon a thouſand years term has 
4 H 4 been 


ſeiſed of lands in fee within the pariſh at the time of at- 


ſo ſeiſed, becauſe by the eſtabliſhment of the will they wilt 


103 


104 


Mills, Form and manner. 


geen ſold for money. Let me put the caſe of an exe- 
cutory deviſe of an eſtate of 10,000). a year, and the 
life before it in a deep conſumption, (I am entitled to put 
the ſtrongeſt caſe I pleaſe,) could this devifee be a com- 
petent witneſs to prove the will? The anſwer muſt be, he 
could not. Tell me then what chances are valuable 
and what not. Till this line is drawn, I muſt infiſt that 
all chances are valuable. As to the objection that the 
intereſt is minute, and that a ſmall intereft, as in Townſ<, 


| hend's caſe, ought not to diſqualify witneſſes: I do con- 


ceive, that however that point might bave been litigated 
formerly, yet now the law is clearly ſettled, and the wit- 
neſs muſt be rejected, if he has any intereſt, be it ever 
ſo ſmall. The point was diſputed for above twenty 
years, in the caſe of toll or cuſtom claimed by the city 
of London, upon importation, called by the name of was 
ter bailage : The queſtion. was, whether freemen might 
be witneſſes ? Nothing can be more minute than ſuch. an 
intereſt; and yet after many opinions pro and con. it 
was finally ſettled that they were not witneſſes, Frue 
it is, that the intereſt of the witneſſes. in ſome cafes is 
drawn fo fine, that it is ſcarce perceptible; and yet that 
glimmering, that ſcintilla, ſhall be as powerful to exclude 
the witneſs, as the moſt ſubſtantial proof. The true 
ground whereof is this; that as no poſitive. law-is able 


to define the quantity of intereſt that ſhall have nd in- 


Auence upon the minds of men, it is better to leave the 
wle inflexible than permit it to be bent by the diſcretion 


_ of the judge. And therefore to diveſt a legates wit-. 


neſs of all kind of intereſt in time to eome, the late act 
hath taken the moſt effectual method, by making his le- 
gacy totally void. In the preſent caſe, the parties, to 
avoid any further litigation, came to an agreement and 
divided the eſtate amongſt them. ] | 

In the caſe of Pendoack and Mackender, H. 28 G. 2. 
On a ſpecial caſe reſerved at the aſſiges, the queſtion was, 
whether one of the witneſſes to the will was a ſufficient 
witneſs within the ſtatute, who before the time of atteſta- 
tion had been indicted, tried, and convicted for ſtealing 
a 'ſheep, and was found guilty to the value of ten 
pence, and had judgment of whipping. After three ar- 
guments at the bar, the whole court of common pleas 
were clearly of opinion that he was not a competent 
witneſs; and laid it down as a rule, that it is the crime 
that creates the infamy, and takes away a- man's com- 
| 445 | petency, 
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petency and not the puniſhment for it; and it is abſurd 
and ridiculous to ſay it is the puniſhment tbat-creates the 
infamy. The pillory has been always looked upon as 
infamous, and to take awayta man's competeney as a 
witneſs. But to ſhew the abſurdity of this notion; ſuppoſe 
2 man is convicted on the ſtatute againſt. deer ſtealing, 
there is a penalty of 30 l. to be levied by diſtreſs, and if 
he has no diſtreſs, he is to be put in the pilloryz ſo that 
if the pillory be infamous, the perſon convicted (accord- 
ing to this notion) will be ſo if he has not 30l. but 
if he bas 301.) he will not be infamous, Petit lar- 
ceny is felony. And thete is no caſe where a perſon 
convicted thereof was ever admitted to be a. witneſs. 
2 Wilſon. 18. . x 


205 


2. A written will of goods and chattels is not altered Of goods, 


as to this matter by the ſaid ſtatute, but continues as it 
was before. r . 


Concerning which, it is ſaid in 3 Call. 396. that by 


the canon law, and alſo by the common law, two wit- 
neſſes are requiſite to prove a will of goods. 

For one witneſs by the civil law, unto which: the other 
laws are conformed in this matter, is as no witne(s. at all. 
Leere b 207 £ 

So in the caſe of Thwartes and Smith, M. 16956. Be- 
fore the delegates. Where there were only; three wit- 
neſſes to the will, and two of them children of the re 
ſiduary legatee; the will was ſet aſide, children (by rea- 
ſon of the affection and duty which they owe to their pa» 
rents) not being allowed to be witneſſes by the civil law. 
— But on a commiſſion of review being ſued out, the 
parties agreed, and the executor renounced. And the re- 
porter makes a quæry, Whether if the will inqueſtion ap- 
peared to be written or ſo much as ſubſcribed by the tei- 
tator's own hand, it would not have been good without 
any witneſs at all? 1 P. K 13. | 

And Swinburn ſays, if it be certain and undoubted, 
that the teſtament is witten or ſubſcribed with the teſta- 
tor's own- hand, in this caſe the teſtimony of witneſſes is 
not neceſlary ; but if it be doubtful, whether the teſta- 
ment were written or ſubſcribed by the teſtator, in this 
caſe the teſtimony of witneſſes is neceſſary, to confirm the 
ſame to be the teſtator's own hand. Sin. 353. 

And altho* witneſſes to prove the will. may be 


yet it doth not ſeem to be of abſolute neceſſity that the 


names of theſe witneſſes ſhould be by them ſubſcribed to 
the will. b 2 : In 


Mills. Form and manner. 


In the caſe of Limbery againſt Maſos and Hyde, 7. 


8 G. 2. ſeveral caſes were cited herein theſe ſtrict for. 
malities were determined not to be requiſite. As in the 
caſe of Wright and Walthoe, H, 1710. There were 
three teſtamentary ſchedules, whereof one was without 


date; the ſecond was written In witneſs, but there was no 


witneſs; the third concluded abruptly : yet being writ 
ten by the teſtator, they were declared to be his will. 
Compn. 452. 4 Rv $9800 N 

So in the caſe of Worlict and Pollet, 1711. Before the 
delegates, The teſtatrix ſent for a perſon to make her 
will; gave him inſtructions for the ſame; when he had 
wrote it, he read it to her; ſhe approved it; declared it 
to be her laſt will; ſent for three witneſſes to ſee her exe- 
cute it; Signed and ſealed was written, but ſhe died be- 
fore any other execution: yet it was held a good will, 
For thoꝰ the firſt ſentence for it was reverſed upon an ap- 
peal, yet it was afterwards affirmed by the delegates. 


nr : 
And by Gilbert chief baron: If a will be made of 
goods, and written in the party's own hand, without any 
witneſs at all; it is allowed to be good, and the ſtatute 
doth not require any witneſſes to chattels only. Gilb. 
75 . 260. ' | ” 
In the caſe of Brown and Heath, 1721. A will of a 
real and perſonal eftate was prepared in order to be 
executed, tho* there were ſeveral blanks in it, and the 
teſtator died before execution; yet it was held a. good 
will for the perſonal eſtate: and tho* more was intended 
to be done, yet it ſhall be good for what is done. Compn. 


— * in the caſe of Loveday and Claridge, 1 30. The 
teſtator intending to make his will, pulled a paper out of 
his pocket, wrote down ſome things with ink, ſome with 
a pencil, and tho it had no concluſion, but appeared to 
be a draught which he intended after to finiſh, for it 
was not figned, but had at the end a calculation of his 
effects, an account of his tea table, and an order to pay 
a dividend of ſtocks ; yet it was held to be a will. Cenyn. 


2. | 
. — in a eaſe where the teſtator gave inſtructions to make 
his will of his real and perſonal eſtate; and when it was 
brought to him, he made ſeveral alterations, and then 
wrote the whole over as altered with his own hand: this, 
being found in his ſtudy, tho* not ſigned or ſealed, was 
held a good will (as to the perſonal eſtate), 2 
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the firſt ſentence was, that he died inteſtate: but that was 
reverſed by the delegates. Comyn. 4 


107 


3. (0 | 
3. By tbe ſame ſtatute of the 29 2 2. c. 3. All de- — of 


clarations or creations of truſts or confidences, of any lands tene 
ments or hereditaments, ſhall be manifeſted and proved by ſome 
writing ſigned by the party who is by law enabled to declare ſuch 
truſt, or by his loft will in writing; er elſe they ſhall be utterly 
void, and of none effect. 1. 7. | 

And all grants and aſſignments of any truſt or confidence, 
ſhall likewiſe be in writing, figned by the party granting or aſe 
figning the ſame by ſuch laft will or deviſe; or elſe fhail be ui. 
terly void and of none ect. 1. . 


4. A nuncupative teftament is, when the teſtator Nu 
without any writing doth declare his will, before a ſuffi» vill. 


cient number of witneſſes. Stuin. 58. | 

By the aforeſaid ſtatute, 29 C. 2. c. 3. No nuncupative 
will ſhall be good, where the eftate thereby bequeathed hall en. 
ceed the value of thirty pounds, that is not proved by the oaths 
of three witneſſes at the leaſt, that were preſent at the making 
thereof; nor unleſs it be proved, that the teſtator at the time 
of pr-nouncing the ſume did bid the perſons preſent or ſome of 
them bear witneſs that ſuch was his will, or to that fel; 
nor wnleſs ſuch nuncupative will were made inthe time of the 
la 4% the deceaſed, and in the houſe of his habitation or 
velling, or where he hath been reſident for the ſpace of ten days 
or more before the making of ſuch will, except where ſuch perſon 
was ſurpriſed or taken ſict, being from his own home, and died 
before he returned to the place of his dwelling. ſ. 19, 
And after fix months paſſed after the ſpeaking of the pretended 
teflamentary words, no teſtimony ſhall be recerved to prove any 
will nuncupative, except the ſaid teſtimony or the ſubfance there- 


"of, were committed to writing within fix days after the making 


of the ſaid will. ſ. 20. 
And no letters teflamentary or probate of any nuncupative 
will hall paſs the ſeal of any court, till fourteen days at the leg 


after the drceaſe of the teſtator be fully expired ; nor ſhall 


any nuncupative will be at any time received to be proved, unleſs 


proceſs have fir i iſſued to call in the widow er next of kindred 


to the deceaſed, to the end they may conteſt the ſame if they 


Pleaſe. ſ. 21. 


yovided that notwithflanding this act, any ſoldier being in 


aual military ſervice, or any mar iner or ſeamen being at ſeag 


IE 


(i) So alſo a will made under a power, but not duly atteſted, 


to paſs real eſtate, was deemed a good execution of the power 
a3 to the perſonalty. Duff, v. Dalaull, 1 Bro. 147. 


Wille. Form and manner, 


may di ſpoſa of his moveables, wages, and perſonal efpate, as hy 
might have done before the: making.of this ad. 1,23 
And bythe 4 An. c 16. All ſuch witneſſes as are and 
engt to be allowed to be good witneſſes upon treats at law, by 
the laws and cuſtoms of this realm, ſhall be deemed good wit- 
neſfſes to prove any nuncupative will, or any thing relating 
thereumto. ” | tu ah 13 \v_, 

By the oaths of three witneſſos at the leaft} T. 1104. Philip: 
and the pariſh of St. Clement Danes. Dr. Shallmer by will 
in writing gave 2001, to the pariſh of St. Clement Danes; 
and after Prew the reader coming to pray withchim, his 
wife put him in mind to give 200 l. more towasds. the 
charges of building their church; at which, though. Dr. 

SGhallmer was at firſt diſturbed, yet afterwards be ſaid he 
would give it, and bid Prew take notice of it; and the 
next day bid Prew remember what he had faid to him 
the dax de fore, and dies that day. Within three or four 
days after, the doctor's widow put down a memorandum 
in writing of the ſaid laſt deviſe, and ſo did her maid, 
Prew died about a month after; and amongſt his papers 
was ſound a memorandum of his own writing, dated three 
weeks after the doctor's death, of what the doctor ſaid to 

him about the 200 l. and purporting that he had put it 
"If writing the ſame day it was ſpoken; but that writing 
which was mentioned to be made the ſame; day. it Was 
ſpoken, did not appear; and theſe memotandums did not 
-expreſely agree. About a year aſter, om appheation ef 
the pariſh to the commiſſtoners of charitable uſes, and 
 producing\theſe memorandums and proofs by Mts, $hall- 
mer and Her maid, they decreed the 200]. But on excep- 
tion taken by the executors, the decree was. diſcharged of 
this 2004; and the lord chancellor. held t nat gonad, be- 
cauſe it was not proved by the oath of three witneſſes : for 
though Mrs. Shallmer and her maid had made prbof, yet 
Prew was dead, and the ſtatute in that binch requites 
not only three to be preſent, but that the prof ſhall be 
by the oath of three witneſſes. 1 Abr. Caſe. EN. 

Letters teftamentavy or probate of any nencupati ue wil] 
H. 22 & 23 C. 2. Herborn and Bretin. An adminiſtrator 

brought a bill to diſcover and have an account. of the in- 
teſtate's eftate: the defendant pleaded, that ule ſuphoſed 
\ inteſtate made a nuncupative will, and another perſan-exe- 
. cutor, to whom he was accountable, and not to the plain- 
tiff as adminiſtrator. But decreed, that though there was 

ſuch a nuncupative will, yet it was not pleadable againſt 

an adminiſtrator before it was proved. 1 Chan. Caſe 192. 
* * a LL 
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5. Acodicil, by intendment of law, is either to alter, Codjcil, 


explain, add or ſubtract ſomething from the will; ana 
wherever it is added to a teſtament, and the teſtator de- 
clares that it ſhall be in force, in ſuch caſe, if the will 
happens to be void for want of thoſe ſolemnities required 
by law, yet it hall be good as a codicil, and be obſerved 
by the adminiſtrator : it is true, executors cannot regularly 
be appointed in a codicil, but yet they may be ſubſtituted 
zecording to the will of the teſtator, and the codicil is ſtill 
good. Stoin. 14. 28 

H 31 C. 2. StoniwelPs caſe. The teſtator made his 
wife executrix and reſiduary legatee; but ſhe dying in his 
lifetime, he by a codicil nuncupative deviſed to G. X. all 
which by will he had given to his wife, and died. The 
queſtion was, whether this nuncupative codicil was good, 
notwithſtanding the ſtatute before mentioned ; and ad- 
judged that it was, and as it were a new will for ſo much 
ak he had given to his wife, and that it did not alter his 
written will, for there was no ſuch will, the operation of 
it being determined by the death of the wife, living the 
teſtator, who was her huſband,  Raym. 334. | 

Although no man can die with two teſtaments, becauſe 
the latter doth alway infringe the former; yet a man may 
die with divers codicils, and the latter doth not hinder the 
former, ſo long as they be not contrary, Swin. 15. 

If two teſtaments be found, and it doth not appear 
which was the former or latter, both teftaments are void: 


but if two cudicils be found, and it cannot be known 
which was. firſt or laſt, and one and the ſame thing is 


given to one perſon in one codicil, and to another perſon 


in another codicil; the cadicils are not void, but the per- 


ſons therein named ought to divide. the thing betwixt 
them. Stoin. 15. | 71 
If codicils are regularly executed and atteſted, they 


may be proved as wills are. So if they are found written 


by the teſtator himſelf, they ought to be taken as part of 
the will, and to be proved in common form by the oath of 
the adminiſtrator with the will annexed; and in caſe of 


oppoſition, by witneſſes to the handwriting and finding: 


And it hath been uſual to exhibit an affidavit of the hand- 
writing and finding, before a probate or adminiſtration 


paſſes even in common form. 


But in caſe of a real eſtate, a codicil cannot operate, 
unleſs it be executed according to the ftatute. 1 Ah, 


6. Denatio 


Taifns. Form and manner. 
ur 6. Donatis cauſa mortis, or a gift in proſpect of death, 


is where a man moved with the conſideration of his 
mortality, doth give and deliver ſomething to another, to 
be his in caſe the giver die, — if 3 he is 1 have it 
again, Lawof Teft. 179. Prec. Cha. 269. (+ 
Ein every 74 11 inks muſt be a Au made by the 
party in his laſt ſickneſs (I): and nothing can operate as 
ſuch, without having been delivered in the teſtator's life. 
time, by him or his order. 3 P. Will. 357. Miller v. 
Miller. 
A man by his will diſpoſed of perſonal eſtate ; and 
afterwards by parol gave o l. bill to one to deliver over 
to his nephew, if the teſtator ſhould die of that ficknefs : 
And this gift was held good. Drury and Smith, 1 P. 
Will. 404. i | 
So where the huſband upon his death bed delivered to 
his wife a purſe of 100 guineas, bidding her apply it to 
— other uſe than her own. Lawſon and Lawſon, 1 P. 
ill. 441. | 
So \- oe the huſband upon his death-bed drew a bill 
on his goldſmith, to pay his wife 1001. for mourning. Ilia. 
Mar. 11, 1744 3 Baily and Snelgrove. Mrs. Baily going 
out of town in a bad ſtate of health, gave her maid a 
bond executed to her by a third perſon ; ſaying, If I die, 
it is yours. She died inteſtate. The adminiſtrator brought 
a bill to have the bond delivered up. But by the lord 
chancellor Hardwicke: this is a ſufficient d inatio 
* mortis to paſs the equitable intereſt of this bond upon 
the inteſtate's death (m). The queſtion in this caſe was, 
| whether 


8 


(% This is the ſtrict and proper definition of a donatio mortis 
cauſa, given by juſtinian in the Inſtitutes, Lib. 2. Tit. 7. 
5 1. Who adds, that the nature of the gift is, that the donor 
ſhould rather have the thing than the donee ; but that the 
donee ſhould rather have it the heir. For the difference 
between an abſolute gift and one in contemplation of death, ſee 
Tate v. Hilbert, 2 Vet. jun. 111. 

(1) In Blount v. Burrow, 2 Vez. jun. 546. Ld. Com. Eyre 
was of opinion that it muſt appear to the court, that the gift was 
made in the x illne/5 of the deceaſed ; but a donatio mortis canſa 
may ſubſiſt, altho* the onor afterwards make a teftament, with- 
out mentioning the gift. Hull v. Chapman, 2 Bro, 61a. | 

() Ruled contra by Sir ] xeph Jekyl, M. R. as to a note for 
1001. it being a choſe in action. Miller v. Miller, 3 P. Will. 

. 356: How far a choſe in acj-H, may be willed, vid. fupre, 
Of what things, 9. | 
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whether the nature of the property was capabl 
ſo given: His lordſhip held it might, as well as a ſpecific 
chatte; though no legal property paſſed thereby, no- 
thing but the paper, a bond being evidence of a debt, 
and the intent being to give the debt, not the paper, he 
held it a good donation mortis cauſa, comparing it to the 
property which paſſes by aſſignment of a bond, which 
paſſes nothing in point of law, and the aſſignee muſt make 
uſe of the other's name for recovering on it. He put the 


caſe, that if a chattel in poſſeſſion had been bought by the 


inteſtate, and a bill of ſale made to a truſtee for her uſe ; 
the property would have been in the truſtee, and the equi- 
table intereſt in the ceffuy gue truſt, who if ſhe had given 
this chattel ſo circumſtanced to the defendant, it would 
have been good. 3 Ath. 214. 2 Viz. 432. | 
But in the caſe of Ward and Turner, July 20, 1752; 
It was held by lord Hardwicke, that à delivery of re- 
ceipts for South Sea annuities was not ſufficient (though 
there was ſtrong evidence of the intent); and that it could 
not be done without a transfer, or ſomething amounting 
to that; and all the anxious proviſions of the ftatute of 
frauds will ſignify nothing, if donation or ſtock, attend- 
ed only by delivery of the" paper, is allowed. It might 
de ſupported to the extent of any given value, and would 
leave theſe things under the greateſt degree of uncertain- 
ty, and amount to a repeal of that uſeful law as to all 
this part of the property of the ſubjects of this kingdom, 
Therefore notwithſtanding the ſtrong evidence of the in- 
tent, this gift of annuities is not ſufficiently made withia 
the rules of the authorities. And conſidering how much 
of the perſonal eſtate of this kingdom is now veſted in 


| ſtocks and funds, his lordſhip ſaid he was of opinion not 


to carry it further. 2 YVezey, 431. 

In the caſe of Smith and Caſen, 8 Dec. 1718, the maſter 
of the rolls, where jewels were given by the teſtator by 
way of donatio cauſa mortis, doubted whether this was 
good againſt debts. And it ſeems not; they being given 
in caſe of the donor's death, and in nature of a legacy, 
which therefore would be fraudulent as againft creditors. 
1 P. Will. 106. | 

T. 13 G. Thompſon and Batty. An executor libelled in 
the ſpiritual court, for taking a tankard without his con- 
ſent, on pretence that the teſtator gave it to the defendant 
if he died of his then fickneſs, And the court granted a 
prohibition z this not being a legacy, but a donation in 


© proſpet 


e of being 
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proſpect of death, the validity whereof may be tried in an 
action of trover. Str. 777. |; q 
For this is a matter of which the common law takes 
notice, and need not be proved in the eccleſiaſtical court, 
1. P. Will. at. Sel. Caf. in Chan. 14. (n) 
FS I 7. Dr. Swinburne ſays, By general cuſtom obſerved 
— within the province of Vork, the father by his laſt will 
| | or teſtament may for a time commit the tuition of his 
child and the cuſtody of his portion; whieff teſtament 
and aſſignation is to be confirmed by the ordinary, who 
alſo is to provide for the execution of the ſame teſtament. 
Stuin. 210. 

And if the father die, no tutor being by him aſſigned, 
and the mother do in her laſt will and teſtament appoint a 
tutor; the ſame will is to be proved, and the aſſignation 
of the tutor confirmed, Stuin. 210. i 

And if no tutor be aſſigned by either of the parents, 
then may a ſtranger, if he make the orphan his executor, 
and give him his goods, aſſign a tutor unto him ¶ with re- 
ſpect to ſuch goods]; which tutor is by the ordinary to 
be confirmed. Stoin. 210. 

Ang if there be no tutor teſtamentary at all, then may | 
the ordinary commit the tuition of the child to his next 
kinſman demanding the ſame, according as in admini- 
ſtrations where any dieth inteſtate. Swin. 211. 

And by the faid cuſtom a tutor may be aſſigned to 2 
boy at any time until he hath accompliſhed the age of 
fourteen years, and to a girl until ſhe hath accompliſhed 
the age of twelve years. But after thoſe years, he or ſhe 
reſpectively may chuſe their own curators, But if they 
do not cle& any other curator after their ſeveral ages, 
then he that is aſſigned in the will is to be confirmed cu» 
rator to either of the ſaid children, albeit he were above 

\ fourteen years, and ſhe above twelve, when the will was 
made. Stoin. 212. And this is according to the rules 
of the civil law; but by the common law, the age of 
chuſing guardians both as to the male and female is the 


age of feurteen. 1 1. 78. 
N * | And 


— 


. A . ̃ i. 


Seer. 


— 


9 


(n) If a defendant be examined to charge him with the re- 
ceipt of property, his evidence is admiſſible to eG abliſn a gift 
in contemplation of death; but the Court of Chancery, where 
doubtful, has directed an iſſue to aſceriain the fact. Blaum and 


Burrow, 1 Jex. jun. 5 40. 
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And by the ſaid general cuſtom obſerved within the pro- 
vince of Vork, a tutor may be aſſigned either ſimply or 
conditionally, and until a certain time, or from a certain 
time. But no tutor may intermeddle as tutor, until he be 
confirmed by the ordinary, albeit he be aſſigned tutor ſim- 
ply ; much leſs where he is aſſigned conditionally, or. from 
a certain time, may he intermeddle as tutor, until the con- 
dition be extant, or the time limited be expired. But 
the ordinary may in the mean time commit the tuition z 
and he that is ſo appointed by the ordinary, may for that 
time adminiſter. Swin. 215. 

But, more generally, by the ſtatute of the 12. C. 2. royartians by 
c. 24. (which controlleth the aforeſaid cuſtom in divers in- — 
ſtances), Where any perſon ſhall have any child or children 
under the age 7. twenty- one years, and not married, at the 

time of his death; it Shall be lawful for the father of ſueh 
child or children, whether born at the time of the 1 of 
ſuch father, or at that time in ventre ſa mere, or whether 
fuch father be within the age of twenty one years or of full 
ate, by his deed executed in his lifetime, or by his laft will and 
teflament in writing, in the preſence of two or more credible 
witneſſes, in ſuch manner, and from time to time, as he ſhall 
think fit, to diſpoſe of the cuſtady and tuition of ſuch child or 
children during ſuch time as be or they ſha'l reſpectiueiy remain 
under the age of twenty one years, or any uf time, 10 any 
perſon or perſons, in poſſeſſion or remainder, other than popiſh 
recuſants: and ſuch perſon to whom the cuſlody of ſuch child 
Hall be ſo diſpoſed or deviſed, may maintain an attion ra- 
viſhment of ward or treſpaſi, againſt any perſon who ſhall 
wrongfully take away or detain any ſuch child for the recovery 
of ſuch child, and recover damages for the ſame in the ſame 
ation, for the uſe and benefit of ſuch child. ſ. 8. 

And fuch perſon to whom the cutody of ſuch child fball be 
ſo diſpoſed or deviſed, may take into his cuflody to the uſe of 
ſuch child, the profits of all lands tenements and hereditament s 
of ſuch child, and aifſ» the cuftagy tuition and management of 
the goods chattels and perſonal eftate of uch child, till his or 
her age of twenty. one year's, or any leſſer time, according to 
ſuch diſpoſition aforeſaid ; and may bring ſuch attions in rela- 
tion thereto, as by law a guardian in common ſecage might do. 
.. 9+ (0) | 


— 


* * 1 —_—. 


— 


(e) See the clauſes of this ſtatute ranged under fix different 
heads by Mr. Fonblanque in his notes to Treat, on Eg. Vel. 2. 
P. 294. | f 
Vor. IV. 8 Provided, 
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| Provided, that this ſhall not extend to alter of prejudice the 
| cuſtom of the city of London, nor of any other city er town cor- 
porate, or of the toum of Berwick upon Tweed, concerning 
orphans. 1. 10. EN, POOL ect 

; TBefore this the 4 & 5 Ph, & M. enacted as to female 
children, That jt ſhall not be lawful to any perſon or perſons 
to take of convey away, or cauſe to be taken vr conveyed away, 
any mai or woman child unmarried, being under the age of 


 - fexteen years, out of or from the poſſeſſion cuſtody or gover- ] 
nance, and againſt the will of the father of ſuch maid or wo- ( 
man child, or of ſuch perſon or. perſons to whom the father of f 
ſuch maid or woman child by his laſt will and teftament, or by t 
any other att in his lifetime, hath or ſhall appoint aſſign bequeath 2 
give or grant the order keeping education or governance of ſuth 8 
55214 or woman child, except ſuch taking and conveying away a. 
Hall be had made or done, by or for ſuch perſon or perſons as fe 
without fraud or codin be or then ſhall be the maſter or miftreſs of h 
fuch maid or woman child, &c. under penalty of two years R 
impriſonment or ſuch fine as ſhall be aſſeſſed by the Queen's pe 
council in the ſtar chamber; and if he deflower or marry de 
ſuch' child, to be impriſoned for five years, or pay ſuch fine do 
as ſhall be aſſeſſed as aforeſaid. ] ' : ful 
Of the ſeveral ſpecies of guardians, the firſt are guar- of 
dians by nature, namely the father, and (in ſome caſes) the the 
mother of the child. For if an eftate be left to an infant, pa 
the father is by common law the guardian, and muſt ac- | 
count to his child for the profits. There are alſo guar- pet 


dians fer nurture; which are, of courſe, the father or mo- by 
ther, till the infant attains the age of fourteen years: and 
jn default of father or mother, the ordinary uſually aſſigns 
ſome diſcreet perſon, to take care of the infant's per- 
ſonal eſtate, and to provide for his maintenance and educa- 
tion. Next are guafdians in ſocage, who are alſo called. 
guardians by the common law, I heſe take place only, 
when the minor is entitled to ſome eſtate in lands; and 
then, by the common law, the guardianſhip devolves 
upon his next of kin, to whom the inheritance cannot de- 
ſcend, * "Thefe alſo like guardians for nurture, continue 
only till the minor is fourteen years of age; for then, in 
both caſes; he is preſumed to have difcretion, fo far as to 
chuſe his own guardian. 1 Black. 461. ( (KR 
—— Heretofore there was alſo a guardian in chivalry z which 
wat, where the tenant by Knight's ſervice died, his heir 


— 


00 For the various forts of guardians ſee Mr, Hargrave's 
notes to Go, Lit. 88. B. r uo 
8 » »* 4 ew male 
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male being under twelve years of age; in ſuch caſe, the 


lord ſhould have the land holen of him, until the heir 


ſhould attain the age of twenty one, and likewiſe the 
marriage of the heir, if he was unmarried at the death 
of his anceſtor; if there was an heir female, under the 
age of fourteen, and unmarried, then the lord had the 
wardſhip of the land till her age of fourteen, and was to 
tender to her covenable marriage without diſparagement. 
And this ſort of guardianſhip was a kind of dominion of 
lords over their tenants, and was introduced achong the 
Gothic. nations, to breed them to arms; but is now 
fallen with the tenures: for by the 12 C. 2. c. 24. all 
tenures by knight's ſervice and in capite are taken away, 
and turned into free and common ſocage. 1 . 74. 
8 3 88, ' ad 
es arbolated by the ſpiritual court, are only 
for the perſonal eſtate ; guardians for the real eſtate were 
heretofore under the direction of the court of wards and 
liveries, which court being taken away by this ſtatute, 
power is given by the ſame ſtatute to the father by his 
deed or will to appoint guardians ; which if he ſhall not 
do, or if the guardians appointed by him ſhall die or re- 
fuſe to act, then the power devolveth upon the high court 
of chancery, the lord chancellor (under the king) being 
the ſupreme. guardian of all infants and others not ca- 
pable to act for themſelves. x | os 
In the caſe of Buck and Draper, Mar. 26, 1747, 2 
petition was preferred to the lord chancellor Hardwicke 
by the mother of the infant, to diſcharge an order of the 
.maſter of the rolls appointing the plaintiff guardian of her 
daughter; upon an allegation of his unfitneſs, as being 
diſordered in his mind, and that ſhe, the mother, had long 
before been appointed guardian of her daughter by the 
eccleſiaſtical court at York, and had by virtue of that ap- 
pointment taken poſſeſſion of the infant's perſon and 
eſtate.— The lord chancellor diſmiſſed the petition with 
colts, the facts of the lunacy being not at all made out, 
and ſaid he was ſurpriſed upon what pretence the eccle- 
ſiaſtical courts in the country take upon them to appoint 
guardians ex officio, without any ſuit inſtituted for that 
purpoſe, and by this means break in upon the juriſdiction 
of this court with reſpect to the guardianſhip of infants, 
and ſaid, he recommended it to the attorney general to 
conſider, whether a Quo warrants might not iſſue to the 
eccleſiaſtical * an extrajudicial appointment 
2 | of 


a 


| 
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of guardians to infants, where no ſuit at all is depending 
for this purpoſe. 3 Ait. 631.* 
I ſtall be lawful for the father) By the common law, 
before this act, it was not lawful for the father to appoint 
a guardian either in chivalry or ſocage; but the law ap- 
pointed one for him: and in ſuch cafe, the guardian ap- 
inted by the law could not refuſe; but the guardian 
appointed by the father, under the ſtatute, may refuſe, if 


he pleaſeth. Yaugh. 182. 


For the father] Therefore the act only authoriſed the 
father, and not the mother; altho' ſhe hath the ſame con- 
cern for her heir as the father. And as the father only 
can appoint a guardian, fo therefore the guardian appoint- 
ed by him cannot appoint another guardian: for it is a 
perſonal truſt, and not aſſignable, any more than guar. 
dianſhip in ſocage. Vaugh. 179. [ Bedell v. Conflable.] 

In the caſe Ex parie Edwards, June 18, 1747 ; the 
mother by her will appointed a guardian to her fon till 
his age of 21. An application was now made to the 
court for maintenance, and in cafe they ſhould not ap- 
prove of the guardian appointed by the mother, that a 
new one may be aſſigned. By lord Hardwicke: The 
ſtatute confines the power of appointing a teſtamentary 
guardian to the father _— and therefore the appoint- 
ment by the mother is abſolutely void. And the infant 


being of the age of 14 choſe a guardian in court. 3 4th. 


19. 

p But here being no negative words, this altereth not the 
cuſtom within the province of York (as hath been ex- 
preſſed) for the mother by her will to appoint a'guar- 
dian; that is, with reſpect to the perſonal eſtate ; for un- 
to that only the cuſtom muſt be underſtood to extend; 
for when that cuſtom firſt rook place, the law itſelf ap- 
nted guardians for the real eſtate, in chivalry or in 

ocage. | 
In ventre ſa mere] In like manner, by the cuſton 
within the province of York, a tutor may be afligned 


* — 


— 
22*„ 


— 


* This is one inſtance amongſt many others, of the perpetyal 
jarring between the two juriſdictions. The eccleſiaſtical judge 
probably in anſwer to ſuch Quo warranto, would return thc 
cuſtom within the province of York, as is here above ſer forth 


from Swinburne ; which cuſtom exiſted long before there vu 


any court of chancery in this kingdom. Harn. 
to 
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to 2 child that is not born, as alſo to an idiot or lunatick. 
Swin. 212. 

But this ſtatute gives no power to the father to appoint 
2 guardian to his child being an ideot or a lunatick, after 
he ſhall be of the age of twenty one years (g). | 


Whether ſuch father be within the age of twenty one years, 


or of full age} Therefore the father, under the age of 
twenty one, may grant the cuſtody of his heir; but he 
cannot demiſe or deviſe his land in truſt for him directly: 
but he may do it obliquely ; for by appointing the cuſ- 
tody, the land follows as an incident given by the law to 
attend it, Faugh. 178. 

By his deed executed in his lifetime, or 4 his laft will) 
In the caſe of the earl of Shafteſbury and Ha 
the father had given the guardianlhip of the infant to one 
by deed, and to the mother by will, it was decreed that 
the will was a revocation of the deed. Chan, Ca. Finch. 


23+ 
; By his la will] And ſuch will need not to be proved in 
the ſpiritual court. 1 Ventr. 207. That is to ſay, if the 
will is merely upon this ſtatute for the appointing a guar- 
dian and nothing elſe ; for in ſuch caſe, the appointment 
being ſolely by act of parliament, the temporal courts 
ſhall be judges thereof. But in the ſame will, if there is 


any diſpoſition of the perſonalty (as is moſt commonly 


the caſe ), it ſeemeth that the will ſhall be proved in the 
ſpiritual court for the whole: which probate ſhall be ef- 
fectual ſo far as the perſonalty is concerned, altho' it ſhall 
be of no avail with reſpect to ſuch particular appointment 
of a guardian by the ſtatute, Alſo this conſideration ſhall 
not be extended to take away any power from the ſpiritual 
court which it had before; as particularly, within the 
province of York (as before mentioned) or within any 
of the places ſpecially excepted by the ſtatute. | 

In ſuch manner, and from time to time, as he ſhall think fit 
It ſeemeth not to be material by what words the tutor is 
appointed, fo that the teſtator's meaning do appear, 
Wherefore if the teſtator ſay, I commit my children to 
the power of ſuch a one; or, I leave them in his hands; 
it is in effect as if the teſtator had ſaid, I make him tutor 


— * — — — — — — — _— —_ 


) The care of lunaticks devolves on the crown, who gene- 
rally commits it to the lord chancellor. As to the rules by 
which their property is managed, ſee Oxenden v. Ld. Compton, 
2 Fez, jun. 69 ; and 4 Bro. 231. | 

| 13 | to 


nam, where 


II7 


CTHiHs, Form and manner. 

to my children. 80 it is, if he ſay, I leave them to his 
government, regimen, adminiſtration, or the like. For 
in all things the will and meaning of the teſtator is to be 
obſerved and preſerted before the propriety of the words, 
whereof perhaps he is ignorant; which meaning is to be 
collected by that which went before or followeth in the 
will, and by other circumſtances, which the judge ought 

to inquire, Swin. 216. n 
Under the age of twenty one years, or any leſſer time] And 


——— 


if the infant marries in the mean time, this ſhall not diſ- F 
ſolve the gnardianſhip. 3 Ait. G25. 
Or any leſſer time] If a man deviſeth the cuſtody of his | 
heir apparent, and no time is mentioned, yet it is a good 
deviſe, of the cuſtody within the act, if the heir be under 
fourteen at the death of the father ; becauſe by the de- 
viſe, the guardianſhip is changed only as to the perſon, 
and left the ſame as to the time. But if the heit be above 
fourteen, then the deviſe is, void for the uncertainty ; for ) 
the act did not intend every heir ſhould be in cuſtody till 1 
twenty one, but only ſo long as the father ſhall appoint, f 
not exceeding that time, Yaugh, 184. i 
To any perſon or N in poſſeſſion or remainder, other than : 
popiſb irecuſants] Let there-are other exceptions: As, by n 
the 9 10 V. c. 32. Perſons denying the Trinity, or 2 
aſſerting that. there are more Gods than one, or denying the f 
Chriſtianxeligion to be true, or the holy ſcriptures to be of 8 
divine authority, ſhall for the ſecond offence be diſabled I: 
to be guardians. - | 7 2 
And by the ſtatutes relating to the qualification for | 
offices, perſons executing their reſpective offices without ſe 
taking the oaths and performing the other requilites for 01 
their qualification, ſhall be diſabled to be guardians, * * a] 
Alſo, in general, he that cannot be an executor, cannot th 
be a guardian. Stir. 211. e e. ud 
„ Hay maintain an action of raviſhment of ward] The fa 
eccleſiaſtical court cannot intermeddle with the dh, al- | hi 
though the parents make no diſpoſition thereof. 3 Keb. 2 
834 | i 
Hut by the expreſs words of this act, the guardian by Sy 
will takes place of all other guardians; and the guardian his 
under this ſtatute may have raviſhment of ward, as the Pre 
guardian by knight's ſervice or in ſocage at common law x 
abi 


might have bad, 3 Keb. 528, 2 P. Will. 115. © 
May take into his cuſtady, to the uſe of ſuch child] This 
guardian being made after the model of a focage guardian, 


und coming in the place of the father, bath not a bare 
authoe / 
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authority, but an intereſt; but it is only an intereſt joĩp- 
ed with his truſt (as being neceſſary in order to the pe 
formance of the truſt), but not an intereſt for himſelf. 
Vaugb. 181. 183. 2 P. Will. 122, | 3 
The profits of all lands) A guardian by nurture, being, 
ſo appointed by the teſtator's will, can only leaſe at will, 
and not fot any number of years ; for the guardian himſelf 
(except he be guardian in ſocage) is only tenant at will, 
Cro. Elia. 678. 734. 8 Mod. 312. 2 
In the cafe of Rye on the demiſę of. Parry againſt Hydg- 


ſm, T. 33 C. 2. Upon a,caſe ſtated for the opinion of 


the court of common pleas, the principal queſtion was, 
whether a leaſe for 21 years, made by the teſtamentar 


guardians of an infant, Mr. Spencer, was abſolutely void or 


only voidable. It appeared, that Mr. Spencer himſelf 
has done no one act ſince he came of age, either towards 
eſtabliſhing the leaſe (ſuppoſing it voidable) or to avoid it, 
Upon the firſt argument, the court agreed in one point, 
viz. that a teſtamentary guardian by ſtatute till an infant 
was 21 years of "Res and .a guardian in ſocage till an in- 
fant was 14, wete the ſame; and therefore whatever 
intereſt the latter had in lands till the infant was 14, the 
guardian by ſtatute bas the ſame until he is 21. As to the 
main .queſtion, whether the leaſe-was void or only void- 
able, they doubted much, and took further time to con- 
ſider. And at laſt they reſolved unanimouſly, that a 
guardian of an infant cannot make a leaſe of the jofant's 
lands, and that the leaſe in this caſe was abſolutely void. 
e 4 
O all lands, tenements, and hereditaments of ſuch child] It 
ſeemeth that this guardian ſhall haye the cuſtody, not 
only of lands deſcended, or left by the father, but of 
all lands and, goods any way acquired or purchaſed by 
the infant (which the guardian in ſocage had not); 
which proves that he derives not his intereſt from the 
father, but from the law; for the father could never giye 
him power or intereſt of or in that which was never; his. 
2 P. Will. 185. LE 
And alſo the cuſtody, tuition, and management of the gaads] 
Swinburn ſays, the office of a tutor is, to provide that 


his pupil be honeſtly and virtuouſly brought up; and to 
provide for him meat, drink, cloaths, lodging, and other 


neceſſaries, according to the child's eſtate, condition, and 
ability. Sin. 217. 8 "% + 31 

And the ſame alſo doth farther conſiſt, in the good and 
faithful adminiſtring or Apoling of the goods and chattels 
I ks 1 | | . 4 / 2. 0 f 
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of the ſaid pupil; that is to ſay, the tutor may not com- 
fit any thing that may be hurtful, nor omit any thin 

' that may be profitable to his pupil, and in the end muſt 
reſtore unto his pupil all his goods and chattels, by him 
the ſaid tutor before received, And for that purpoſe every 
tutor ought, even at the very entry into his office, to make 
a true inventory of all the goods and chattels of his pupil, 
and to make a juſt and true account of his dealings in be- 

| half of his pupil. And it is generally obſerved within 
the ſaid province of York, that every tutor, as well teſta. 
mentary as other appointed by the ordinary, doth enter 
into bond with ſureties to the effect aforeſaid, according 
to the diſcretion of the ordinary. Stwin. 217. 

The tutor may ſell ſuch goods belonging to the pupil, 
as cannot be kept until he come to lawful age. But other 
goods which may conveniently be kept, and eſpecially 
goods immoveable, the tutor may not ſel] ; unleſs other- 
wiſe ordered by will. Swin. 217. 
More particularly; The guardian ought to apply the 

; _ in his hands, to pay the debts of the infant. 1 Cha, 

157. 

He Re pay off the intereſt of any real incumbrance, 
and the principal of a mortgage ; becauſe it is an imme- 
diate eharge on the land: but no other real incumbrance, 
Prec. Cha. 137. 

In the caſe of Waters and Ebral, H. 1707, where the 
mother, as guardian, received the rents of the eftate, and 
paid off ſpecialties, but took aſſignment, and after the 
death of the infant brought a bil againſt the heir for 2 
diſcovery of aſſets by deſcent (ſhe claiming the rents re- 
ceived as adminiſtratrix); it was held by the court, that 
the guardian is not compellable to apply the profits of the 
eſtate of the infant, to pay off the bond debts of the an- 
ceſtor. 2 Vern. 606. | 

Ia the caſe of the earl of Vinchelſea and Narcliffe, T. 
1686. A guardian, having a conſiderable ſum of money 
in his hands, laid it out in a purchaſe of lands, far the be- 
nefit of the infant, if when he came of age he ſhould 
agree to it ; the infant dying in his minority, it was de- 
creed that the guardian ſhould account for the money to 
the adminiſtrator of the infant; for that he could not, 
without the direction of the court, convert the perſonal 

into rea] eſtate, 1 Yern. 403. 435. | 

M. 35 C. 2. Oſborn and Chapman. A guardian at the | 
requeſt of one who was going to marry the ward, gave in 
an account of the eſtate to the intended huſband, and ſe- { 
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"cured to him the balance by three ſeveral bonds; and the 


intended huſband gave a bond to the guardian, to releaſe 
all accounts to him after the marriage: The marriage 
was had : The guardian paid the balance: But the huſ- 
band gave no releaſe, but ſued for an account and relief 
againſt the bond, And the guardian was ordered to an- 
ſwer the bill: For the account was made when the in- 
tended huſband had no title; no releaſe was given; and 
the purſuit is freſh. 2 Cha. Ca. 157. 

For, by Cowper lord chancellor: Wherever a father, 
mother, or guardian infiſts upon private gain, or ſecurity 
for it, and obtains it of the intended huſband, it ſhall be 
ſet aſide. 1 Salk. 158. 2 Fern. 652. 

For marriage brocage agreements have been often con- 


demned in equity. And a bond to give money if ſuch a 


marriage could be obtained, is ill. And fo is a bond to 
forgive a ſum of money, For ſuch bonds, altho* good at 


law, yet being introductive of infinite miſchief, have 2 
Il. 


great conſideration been condemned in equity. 3 P. 
394. 8 N Ib. 76. And fee Herrington v. Du Chatel, 1 Bro. 
124. (r | 
Bur 3 upon account, ſhall have allowance 
of all reaſonable coſts and expences in all things. Lite. 
ſect. 123. | 

And if he receive the rents and profits, and be robbed 
without his default or negligence, he ſhall be diſcharged 
thereof, 1 Inft. 89. ; | | 

By the ſtatute of the 4 An. c. 16. actions of account 
may be brought againſt the executors or adminiſtrators of 
By the 6 4 8 Any perſon wh 

the u. c. 18. /. 5. n on who as - 
4 fo truſtee for any 2 ſhall bold over after Apr 
termination of the particular eſtate, without conſent of 
the perſon next entitled, ſhall be adjudged a treſpaſſer, 
GY pay damages to the value of the profits re- 
ceived. 

By the 7 An. c. 19. Infants ſeiſed or poſſeſſed of lands 
in truſt, or by way of mortgage, ſhall and may, on di- 
rection of a court of equity, ſignified by an order made 
on hearing all parties, on petition of the perſon for whom 


VP vY — — 


(r) If the con ſideration of ſuch a bond is void as contrary to 
E policy, upon the principles laid down by the court of 
B. in Collins v. Blantern, 2 Wilſ. 347. it might be pleaded 


at law, 
ſuch 


422 


[Guardians to 
patural chile 


Appointing of 
txccutors. 


ſuch infant ſhall be ſeiſed in truſt, or the mertgagor, or 
2 of ſuch infant, convey nd allure the ſaid lands, 
as ſuch court ſhall direct. 

"By the 29 G. 2. c. 31. Guardians on noplication to 2 
court of equity, may obtain an order for infants to ſur- 
render leaſes, in order to accept new ones 

And by the 26. G. 2. c. 333 Guardians may conſent 
to the, marriage of ſuch infauts. 

And may bring ſuch. aFions, in Kelation therets; a by law a- 
guardian in common” ſocage might do] And be may allo ſub- 
mit matters to arbitration ; fot tho? the infant; cannot 
Submit; to an award, yet the guardian may do it for him, 
and bind himſelf that the infant ſhall Perform Ito! Con, 
18. 
» An infant may ſue either by bis eqardianor, next friend; 
but muſt defend by his guardian. Cre. Ja. 641. | 

And if an infant refuſeth to name a guardian to appear 
by; the plaintiff, by: order of court, may do it ior him. 
Str. 1076. » 

d the-prochein ang or vext friend, * q not An be a 
relation ; ;- but he muſt be a perſon of ſubſta _—_ becaule 


i 


liable to coſts. 1 t. . 


And yben an 1 an Riba * his guardian, 
the warrant for him to appear by guardian qught-to-be 
Entered upon record, becauſe it : is the act of the court; for 
15 court. takes cate of inſants, that none ſhall, ſue: for 
t 2 but thoſe that are reſponſible;z for, if the infant 
be, prejudiced, *he may have. 4his action agaipſt/ him, 
L. Nam. ag. 10 
But the ſuit is not in the name of the guardian, but of 
the; infant; for at this day a guardian doth not act in any 
cauſe fat a minor in his own name, as guardian; but the 
migor — in his own! name by his guardian. 1 aul. 


3377.3 


„ b& 2 ficitly raking, teſtamentary g atdians can- 
not be appointed to natural children, yet on the petition of 


the infant, and the conſent of the guardians named by the 


putative father, the court of chancery will appoint them, 
without reference to the maſter. Ward. v. St. Paul, 2 Bro. 


583. And in Rex, v. Carnforth, 2 Stra. 1162, the court 


of king? s bench granted an information againſt the de- 


fendant for taking away a natural daughter under 16, from 


under the care of her putative father, being of opinion this 


| N & M. c. 8 


8. By the 9 & 10 M. c. 32. Perſons denying tbe Tri- 
pity, or * allerung that there are more Gods than one, or 
denying 
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genying the Chriſtian religion to be true, or the holy ſerip⸗ 
tures to be of divine authority, ſhall for the ſecond offence' 


be diſabled to be executors. 


By the 5 G. c. 27. Artificers poing out of the king» 


dom, and exerciſing their trades in'foreign parts, ſhall. be 
incapable of the office of executor, 8 | 
And by the acts for the qualification for offices, perſons 
not having taken the oaths and performed the other re- 
quiſites for qualifying, who {hall execute their teſpective 
offices after the time limited for their qualification ſhall be 
expired, ſhall be diſabled to be executors. _ | 
An infant may be made executor, how young ſoever he 
be. Swain. 331. ” | 3 8 
And if the infant executor be ſo young, that be hath 
no diſcrciion (for it is not only lawful to make ſuch an 
one executor, but alſo the child in the mother's womb 
and unborn at the death of the teſtator); in that caſe the 


ordinary, or other to whom the approbation of the teſta- 


ment appertaineth, after the birth of the child, doth com- 
mit the execution of the will to the tutor of the child for 
the child's behoof, until he be able to execute the ſame 
himſelf; which tutor hath authority to deal as executor 
until the child be able to undertake the executorſhip, that 
is to ſay, until he be of the age of ſeventeen years. Du- 
ring which minority, the adminiſtrator to the child's uſe 
cannot ſell or alienate any of the goods of the deceaſed, 
unleſs it be upon neceſſity; as for the payment of the 
deceaſed's debts, or that the goods would otherwiſe pe- 
riſh; nor let a leaſe for a longer term than whilſt the 
executor ſhall be in minority, becauſe having that office 
for the good and benefit of the child only, he may not do 
any thing to his prejudice. Swin. 359, 360. 

And after his age of ſeventeen years, before he ſhall 
come to the age of twenty one, an act done by ſuch in- 
fant as executor, as (for inſtance) the releafing of a debt 
due to the teſtator, or the ſelling or diſtributing of the 
teſtator's goods, is (aid to be ſufficient in law: Which is 
to be underſtood, upon true payment and ſatisfaction of 
the due to the deceaſed, made to the executor in minority; 
for then he may acquit and diſcharge the debtor for ſo 


much as he doth receive; for therein he doth perform the 


office and duty of an executor, Which he is enabled to do; 
and ſo doing, his act ſhall bind him. But if he ſhall re- 
leaſe without ſatis faction, this act is not agcording to the 
office and duty of an executor ; and therefore being with- 


out the compals of his office and duty, ſhall not bind or 


bar 
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bar him from recovery thereof: for if it . ſhould, then 


ſhould it be a devaftavit, and charge the minor out of his 
own proper goods; which cannot be by law: for an in. 
fant may better his eſtate, but not make it worſe, by 
contraQing with or acquitting of another perſon. Swuin. 
358. 359. 2 Bac. Abr. 377. 

M. 1730. Jenes and the earl of Strafford. In the cafe 
where an adminiſtration is granted during the minority of 


an infant executrix being under the age of ſeventeen 


years, and ſhe marries a huſband of age, King lord chan. 
cellor and Raymond chief juſtice ſtrongly inclined againſt 
the opinion reported by ford Coke in Prince's caſe, that 
ſuch adminiſtration during the minority of the executrix 
is determined: the ſame being extrajudicial in that caſe, 
and not taken notice of by other cotemporary reporters ; 
and the author of the book intitled The office of executors, 
mentioning this opinion, a little marvels thereat, conſi- 
dering (as he obſerves) that theſe things are managed in 
the ſpiritual court, and by the canon law, which inter- 
meddles not with the huſband in the wife's caſe; and that 
by that law, and not by the common law, comes in this 
limitation of ſeventeen yeirs; and he adds, that he hath 
ſeen that caſe otherwiſe reported in this point. 3 P. Mil. 
88. 

Swinburne ſays, If a wife during the coverture be named 
executrix, ſhe alone cannot ſue for any debt due to the 
teſtator, without her huſband, But (he ſays) ſhe alone 
may do an act extrajudicial, as the paying of debts or le. 
gacies, or the receiving or releaſing of any debts due ta 
the teſtator. Swin. 417. | 

And the huſband and wife being but one perſon in law, 
ſhe cannot be executrix without his aſſent; for if ſhe 
might, then he would be executor againſt his will: there- 
fore if ſhe is made executrix, ſhe cannot bring an action 
alone, but her huſband muſt join with her; and if he 
ſhould refuſe, he cannot be compelled, nor can ſhe be 
compelleg to plead without her huſband. Swin. 417, 


18. 

But (he ſays) altho' ſhe cannot ſue or be ſued without 
him, yet ſhe may deliver any of the teſtator's goods to 
another to keep ; and may pay legacies, and receive debts, 
and give acquittances without her huſband ; and if any 


- &evaſiavit is made by giving acquittances, it ſhall bind 
them both, becauſe th 


e could not adminifter without his 
aſſent; and it ſhall be accounted his folly to ſuffer ſuch a 
perſon to adminiſter, Swin. 418. 2 
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But it ſeemeth that this muſt be underſtood only ac- 
cording to the ſpiritual law, which in this caſe maketh no 
difference betwixt married and ſole: for otherwiſe it is by 
the common law. | | 

For by the common law, the aſſent to a legacy by a 
feme covert executrix is not good, unleſs her huſband af- 
ſent to it alſo; otherwiſe it is void ; but the aſſent to ſuch 
legacy by her huſband is good. Law of Ex. 264. 2 Bac. 
Abr. , 

. releaſe of a feme covert executrix is not good 
for ſhe can do nothing to the prejudice of her huſband : 
but without queſtion the releaſe of the huſband is good. 
Curſon, 53- 1 Rolls Abr. 924. 

And this, not only during the marriage, but alſo after 
the death of the huſband, But if the wife die, the huſ- 
band cannot convert any of the goods and chattels be- 
longing to the firft teſtator to his own proper uſe ; for of 
ſuch goods the wife herſelf may make a teſtament (Swin- 
burne ſays) appointing an executor, without the licence 
of her huſband. Swin. 417. () 9 

And if the huſband commits waſte, and then ſhe dies; 
there is no remedy at common law againſt her huſband, 
but only in the ſpiritual court, where he will be compel- 
led to make reſtitution. 1 KRolf's Abr. 919. 

In the caſe of Tayler and Allen, Oct. 29, 1741. The 
teſtator made the defendant Allen, who was a feme co- 
vert, his executrix, the huſband being then in England, 
but at the death of the teſtator the defendant's huſband 
was in the Weſt Indies. It was moved for an injunction 
to reftrain the defendant from getting in the aſſets of 
her teſtator, and for a receiver to be appointed. By lord 
Hardwicke : There are ſeveral inftances where this court 


hath interpoſed to prevent an executor from getting aflets 


of a teſtator into his hands upon particular circumſtances ; 
and this is one of thoſe caſes, for the huſband being in the 
Weſt Indies, and not amenable to the proceſs of this 
court, the plaintiff can have no remedy, if the executrix 
mould waſte the aſſets, or refuſe to pay, becauſe the huſ- 
band muſt be joined in the action. And a receiver was 
appointed, to collect in the aſſets, and to bring actions in 
the name of the executrix for recovery of debts due to 
the teſtator; on giving ſecurity to indemnify the execu- 


— 
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(s) Vide fapra, I. 7. a $ 
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trix and her buſband on account of ſuch actions brought; 
„ 2 Mk, 213, 
[Execvutor bank - 
=o nn come ftration cannot be committed to another; but if an execu- 
tor become nan compos, the ſpiritual court may commit ad- 
miniſtration. 2 Bac. Abr. 376. | 
And in the court of chancery, foraſmuch as an execu- 
tor is conſidered only as a truſtee ; if he be inſolvent, that 
court will oblige him, as they will any other truſtee, 


to give ſecurity before he enters upon the truſt. 2 Bac. 


Ar. 311-0) f | 
And by a conſtitution of archbiſhop Stratford, the 
executor at the time of proving the will, ſhall give ſe- 
- curity (if need be) to render a juſt account of his admi- 
niſtration, when duly thereunto required by the ordinary. 
Lind. 177. ie | 
As to the form and manner of making an executor in 
the will, it is not always neceſſary to expreſs this word 
executor, neither hath every teſtator ſkill ſo to do; but it 
is ſufficient, if the teſtator's meaning do appear by other 
words of like ſenſe or import: as, if the teſtator ſay, I 
commit all my goods to the diſpoſition of A. B.; or, I 
leave all my goods, or the reſidue of all my goods to A. B. 
or the like; for in theſe cafes, he to whom all the reſidue 
is bequeathed, is thereby underſtood to be made executor, 
Stoin. 247. 

10. Overſeers of a will have no power to intermeddle; 
.otherwiſe han by counſel and advice, or by complaining 
in the ſpiritual court. Went. q, 10. 

Sir Thomas Ridley takes occaſion to wiſh, that they 
might be made of more uſe; altho' at preſent (he. ſays) 
they be looked upon only as candle holders ; having no 
power to do any thing but hold the candle, while the 
executors tell the deceaſed's money. Ridley, Part 4. 
Ch. 2. | s 

Atteſting the 11. If the teſtator ſhew the will unto the witneſſes, 


te. of the ſaying, This is my laſt will And teſtament, or, Herein is 


Superviſors. 
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(7) If it appear that an executor is inſolvent, or the fund in 
danger, the court will appoint a receiver, or order as much 
as he admits to have in hand to be paid into the bank, Ex 

parte Ellis, 1 Ath. 101. Strange v. Harris, 3 Bro. 365. Whe- 
ther the ſpiritual court can exact ſecurity, wide infra, Probate 


19. | 
%a) See farther on this head, ſupra I. 
| contained 


9. Althoꝰ an execufor becomes a bankrupt, yet adminis 
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contained my laſt will; this is ſufficient without making 
the witneſſes privy to the contents thereof, provided the 
witneſſes be able to prove the identity of the writing, that 
is to ſay, that the writing now ſhewed is the very ſame 
writing which the teſtator in his lifetime affirmed before 
them to be his will, or to contain his laſt will and teſta- 
ment, Sroin. 52. God: O. L. 66. | 

Whether it is neceſſary, that the teſtator ſhould declare 
to the witneſſes, at the time of the atteſtation, that the 
writing which they atteſt is his will, hath been matter of 
ſome doubt, As in the caſe of Wallis and Wallis, T. 1762. 
Thomas Wallis, eſquite, made his will, and therein de- 
viſed his real eſtate to his wife for life; the will was of his 
own hand writing; and the form of atteſtation was in 
theſe words, ſgned, ſealed, publiſhed, and declared for the 
laft will and teflament of the ſaid Thamas Tallis, in the pre- 
ferice of us, &c. Iſabella Matthews, Fames Wardell, William 
Powell. The heir at law brought an ejectment. The 
widow pleaded the deviſe to her for life. The cauſe came 
bn to be heard at the ſummer aſſizes at Lincoln, 1762, by 
a ſpecial jury, before Mr. juſtice Deniſon. To prove the 
execution of the will, the defendant produced William 
Powell, the teſtator's coachman, one of the three ſub. 
ſeriding witneſſes, who depoſed, that in the beginning of 
July 1760, James Wardell, then butler to the ſaid Tho- 
mas Wallis, came and told him the ſaid Powell that he 
was to come to his maſter ;- that upon entering the room, 
he found his maſter fitting with a table before him, on 
which were ſome papers open; and that his maſter called 
him, and the ſaid Wardell, and one Iſabella Matthews, 
then his houſekeeper, up to the table to him; where they 
all came. Then the ſaid Thomas Walls, further addreſ- 
ling himſelf to them all, defired them to take notice 
and then took a pen, and in all their preſence ſigned and 
ſealed each part of his will, and laid both the ſaid parts 
open and unfolded before them to ſubſcribe their names as 
witneſſes thereto; which they all did, by the direction of 
the ſaid Thomas Wallis in his preſence, and in the pre- 
lence of each other; he ſhewing them ſeverally where to 
write their names. But that the ſaid Thomas Wallis, 
o'herwiſe than as above, did not deciare or publiſh either 
part to be his will, or ſay what it was. The counſel for 
the plaintiff contended that this was not a ſufficient proof 
by one witneſs, of a complete execution of the will. 
And they produced on the other hand, the other two ſubs 
ſeribing witnelles; who in divers particulars did not give 
| | a clear 
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a clear and diſtinct evidence; and could not recollect whe. 
ther they had ſigned one or two papers; or whether then, or 
at any time before the ſaid Thomas Wallis's death, they 


+ underſtood what they had ſo witneſſed to be the ſaid Tho- 


mas Wallis's will, tho* Wardell ſeemed to admit he con. 
jectured it ſo to be, But both Wardell and Matthews ſwore 
that they flid not ſee the ſaid Thomas Wallis fign or ſeal 
either part of bis ſaid will; that Powell, the other fubfcrib. 
ing witneſs, was not at that time in the room, when (at 
the ſaid Thomas Wallis's defire) they wrote their names 
to the two papers as they now appear; that the ſaid Tho- 
mas Wallis did not declare or publiſh it as his will, nor 
did they know it to be a will. The defendant's counſel 
then called Richard Price, the ſaid Thomas Wallis's groom, 
who ſwore, that one morning in the beginning of July 
1760, James Wardell told him that his maſter had much 
wanted him; and that upon his the faid Price's offering 
to go to his maſter to receive his orders, the ſaid Wardell 


told Price that the buſineſs was done, and that Powell 


had ſupplied his place; and that he the ſaid William 
Powell, James Wardell, and Iſabella Matthews had that 
morning been witneſſing their maſter's will. And Sarah 
Dixon being called, ſwore, that in the beginning of July 
1760, Iſabella Matthews came one morning after break- 
faſt into the kitchen, and told her that ſhe the ſaid Mat- 


- thews, James Wardell, and William Fowell, had that 


morning witneſſed their maſter's the ſaid Thomas Wal- 
lis's will, tho* he had not told them it was ſo. Upon 
this ſtate of the evidence on both ſides, it was inſiſted for 
the plaintiff, that as the law ſtood before the ftatute of 
frauds, publication of a will was an effential part thereof; 
and if ſo, there is nothing in that ſtatute to take it away: 
And further it was inſiſted, that by the ſaid ftatute there 
are four requiſites to conſtitute a good and valid deviſe of 


lands: 1. That it ſhall be in writing. 2. That it ſhall 


be ſigned by the party deviſing, or by ſome other perſon 
in his preſence, and by his expreſs directions. 3. That it 
ſhall be atteſted and ſubſcribed in the preſence of the de- 
viſor by three or four credible witneſſes. 4. That the 
words atte/ied and fubſcribed muſt import, that it ſhall be 
publiſhed as a deviſe or will by the teſtator in the preſence 
of the ſaid witneſſes. On the contrary, for the defend- 
ant it was inſiſted, that neither before nor ſince the ſta- 
tute publication was neceſſary; and that by the ſtatute, 
only the three firſt requiſites are neceſſary, which in the 
preſent caſe were all complied with, the deviſe being in 
5245 © 8 | writing; 
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writing, and figned by the teſtator in the preſence of three 
credible witneſſes, who had ſubſcribed their names as wit- 
neſſes to the ſame in the preſence of the teſtator and of 
each other; and further, ſuppoſing any ſuch publication 
was neceſſary, that the teſtator had uſed words and done 
acts which amounted to a publication within the meaning 
of the ſtatute, which had not direCted or preſcribed any 
articular form or manner in which ſuch publication 
ſhould be made; that the teſtator uſing theſe ſignificant 
words to all the witneſſes when he called them up to the 
table “ take tice,” and then figning both parts of his 
will, and then delivering both the parts thereof to the 
witneſſes to atteſt, directing them where to fign their 
names, and to witneſs each part under the common and 
uſual form of atteftation, which the witneſſes did, was a 
ſufficient execution and publication of his will; that the 
words ©* figned, ſeoled, publiſhed, and declared,” being all 
written in the teſtator's own handwriting, and the wit- 
neſs Powell ſwearing that both the parts of the will lay 
open to the inſpection of all the witneſſes when they ſub- 
ſcribed their names, and it appearing by the evidence of 
Price and Dixon that both the other witneſſes had declared 
that they had been atteſting the ſaid Thomas Wallis's 
will, this was much ſtronger than the caſe of Peate and 
Ougley, reported in Comyns 197. And r. juſtice Deniſon 
was of opinion, if the witneſſes for the defendant were 
credited by the jury, that this was a due execution within 
the ſtatute, and a ſufficient publication ; and for this cited 
the cafe of Trimmer and Fackſon lately determined in the 
court of king's bench. Aud the jury found accordingly 
a verdict for Mrs. Wallis the defendant. Nevertheleſs, 
the plaintiff's counſel infiſted, that the point, whether a 
good publication or not, ſhould be reſerved for a caſe to 
be argued above.—But the matter was compromiſed, on 
the defendant's remitting the coſts, 

Note; The caſe of Peate and Ougley was, where the teſ- 
tator produced to the witneſſes a paper folded up; and de- 
fired them to ſet their hands to it as witneſſes, which they 
all did in his preſence, but they did not ſee any of the 
writing, nor did he tell them it was his will, or ſay what 
it was; but it was all written by the teſtator's own hand, 
It was objefed, that this was not a good execution of the 
will within the ſtatute ; for it is not ſufficient that the 
witneſſes write their names in the preſence of the teſtator, 
without any thing more; but they muſt atteſt every 
thing, to wit, the ſigning of the teſtator, or at leaſt the 
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publication of his will: But here the teſtator neither 
ſigned the will in their preſence, nor declared it to be his 
laſt will before them. On the other part, it was inſiſted, 
that the execution was ſufficient within the ſtatute; for 
there is no neceſſity that the witneſſes ſee the teſtator write 
his name; and if he writes theſe words, fipned, ſealed, and 
publiſhed as his will, and prays the witneſſes to ſubſcribe 
their names to that, it will be a ſufficient publication of 
his will, tho' the witneſſes do not hear him declare it to 
be his will. And Trevor chief juſtice inclined, that here 
was ſufficient evidence of the execution, and the jury 
found it accordingly. But as to the matter of law, he 
permitted it to be found ſpecial. And it doth not appear 
further what became of it. 

The caſe of Trimmer and Fackſon was, where the wit- 
neſſes were deceived by, the teſtator at the time of the exe. 
cution, and were led to believe from the words uſed by the 
teſtator at the execution of the inftrument that it was a 
deed and not a will. It was delivered as his act and deed ; 
and the words ſealed and delivered were put above the 
place where the witneſſes were to ſubſcribe their names. 

And'it was adjudged by the court, as it is ſaid, for the 
inconveniences that might ariſe in families, from having 
it known that a perſon had made his will, that this was a 
ſufficient execution (x). ; 
Wills to te con- 12. The intention of the teſtator is called by lord 
-— = farour- Calle ay pole ſtar, to guide the judges in the expoſition 
; of wills. 
In Rzvers's caſe, M. 1737. The teſtator by his will 
ave certain lands to his two ſons James and Charles 
| Tha It appeared that they were illegitimate children ; 
and the queſtion was, whether this is ſuch a deſcription 
of their perſons as will intitle them to take under the will, 
By lord Hardwicke: In the caſe of a deviſe, any thing 
that amounts to a de/ignatio perſone is ſufficient ; and tho' 
in ſtrictneſs they are not his ſons, yet if they have ac- 
quired that name by reputation, in common expreſſion 
they are to be conſidered as ſuch : It hath been objected 
alſo, that the teſtator hath made a miſtake in their names, 
and that therefore they cannot take ; but the law is other- 
wiſe; for if a man is miſtaken in a deviſe, yet if a perſon 
is clearly made out by averment to be the perſon meant, 


6 "I — 


(x). See alſo Lord Hardwicke's opinion in Rigden v. Valier, 


2 Fez, 252, et infra 18. 
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and there can be no other to whom it may be applied, the 
deviſe to him is good. 1 Athyns, 410. 

But altho' by the law the intention is more to be con- 
ſidered than the words; yet ſuch intention muſt be col- 
jected out of the words, and it muſt conſiſt with the law. 
Sꝛwin. 10. 

Thus, In the lord Cheiney's caſe, M. 33 & 34 El. Sir 
Thomas Cheiney, knight, lord warden of the cinque 
ports, made his will in writing, and thereby deviſed to 
Henry his ſon divers manors and to the heirs of his body, 
the remainder to Thomas Cheiney of Woodley and to the 
heirs male of his body, upon condition that he or they or 
any of them ſhall not aliene or diſcontinue. And the queſtion 
was in the court of wards, between Sir Thomas Perot 
heir general to the lord warden and divers purchaſers of 
Sir Thomas Cheiney, whether the ſaid Sir Thomas Perot 
ſhall be received to prove by witneſſes, that it was the in- 
tent and meaning of the deviſor, to include his fon and 
heir within theſe words of the condition [he or they], 
and not only to reſtrain to Thomas Cheiney of Woodley 
and his heirs male of his body But Wray and Anderſon 
chief juſtices, upon conference had with the other juſtices, 
reſolved that he ſhall not be received to ſuch averment 
out of the will; for a will concerning lands ought to be 
in writing, and not by any averment out of it; for it 
will be full of great inconvenience, if none ſhall know by 
the written words of a will what conſtruction to make, 
or what advice to give, but the ſame ſhall be controuled 
by collateral averments out of the will. But if a man bath 
two ſons, both baptized by the name of John, and think- 
ing that the elder (who hath been long abſent) is dead, 
deviſeth his land by will in writing to his ſon John gene- 
rally, and in truth the elder is living; in. this caſe the 
younger John may in pleading or in evidence alledge the 
deviſe to him, and if this be denied, he may produce 
witneſſes to prove the intent of his father, that he thought 
the other to be dead, or that at the time of making the 
will he named his ſon John the younger, and the writer 

omitted the addition of the younger : and in this caſe no 
inconvenience can ariſe z for he who ſhall ſee the will by 
which the land is devifed to his ſon John, cannot be de- 
ceived by any ſecret inviſible averment, for when he ſhall 
ſee the deviſe to his ſon John, he ought at his peril to 
inquire what John the teſtator intended, which may eaſily 
be known by him who writ the will, and others who 
were privy to the intention * and if no direct proof can 

2 be 
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be made of the intention, then the deviſe is void for the 
uncertainty. 5 Co. 68. 
Hat this rule hath received a diſtinction of late, which 
hath greatly prevailed, between evidence offered to a court, 
and evidence offered to a jury. For in the laſt caſe, no 
parol evidence is to be admitted, leſt the jury ſhould be 
_ Inveigled by it; but in the firſt caſe it can do no hurt, 
being to inform the conſcience of the court, who cannot 
be biafſed or prejudiced by it. And accordingly, in divers 
inſtances, collateral evidence hath been admitted in the 
court of chancery, to explain the teſtator's intention, 
Law of Teſt. 306. 2 Bac. Abr. 309. 

And in the caſe of Selin and Brown, M. 1734, Lord 
Talbot admitted, that it had ſometimes been allowed. 
Caſe. Talb 240. (y) 

But notwithſtanding theſe caſes, the courts have been 
very unwilling to admit of parol evidence in relation to 
any thing that appears on the face of a will; and it is 
certain that too much caution cannot well be uſed in this 
particular, eſpecially when it is conſidered that the ſtatute 


(y) In Fonnereau v. Poyntz, 1 Bro. 472. the teſtatrix gave 
ſeveral legacies of fock in long annuities, viz. 500 l., 500 l., 200 l., 
and 100 l., and the reſidue to her nephews ; and it being uncer- 
tain from the other directions of the will, whether the above- 
mentioned ſums were meant as annuities to thoſe amounts, or 2s 
groſs ſums of money to be laid out in the long annuities, Lord 
Thurlow, C, at firſt decreed, that the ſums were annuities, and 
that the legatees muſt abate proportionably ; but on a re- 
hearing, his lordſhip admitted collateral evidence of the value 
of the teſtatrix's eſtate, which was only 120 l. per annum long 
annuities, and decreed that the legacies were groſs ſums, be- 
cauſe it could not be ſuppoſed that the teſtatrix meant to give 
away in legacies ten times more than ſhe was worth. Such evi- 
dence was alſo admitted by Lord Hardwicke in King v. Philips, 
1 Ve. 232. In which cauſe the queſtion being, Whether the 
plaintiff could take as a creditor under articles, and alſo as a le- 
gatee under a will? his lordſhip ſaid, « This legacy being lo 
near in value to the perſonal eſtate that it will defeat the reſt, 
I will do what lord Jefferies and lord Cowper have done in ſuch 
a caſe ; direct an account to be taken of the value of the per- 
ſenal eſtate at the teſtator's death, and at the making of the 
will; which fact may give ſome light as to the intent, and is 2 
fact neczliary to be known before I determine it.“ . So parol 
evidence may be received to ſhew that. the name of one legatee 
has been inſerted for that of another. 8 Vin. A. 312. 29. 
2 Fez. 216. 6 T. Rep. 671, | 
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of frauds and perjuries, which was made to prevent per- 


jury, contrariety of evidence, and uncertainty, binds the 


courts of equity as well as the common law courts ; as 
alſo that little regard ought in many caſes to be had to 
the expreſſions of the teſtator, either before or after the 
making his will, becauſe poſſibly theſe expreſſions might 
be uſed by him, on purpoſe to conceal or diſguiſe what 
he was doing, or to keep the family quiet, or for other 
ſecret motives and jnducements which cannot after his 
death be found out, 2 Bac. Abr. 310. 

And in the cafe of Lowfie/d and Stoneham, M. 20 G. 2. 
upon plene adminiſtravit pleaded, the queſtion was, 
whether 1000 l. received by the defendant was due to her 
in her own right, or as executrix of her huſband, and 
conſequently aſſets. And it aroſe upon the following de- 
viſe: „I give to my loving brother John Stoneham 
« 1000 l. and in caſe of his death, to his wife Suſanna” 
(who was the defendant). It appeared that John Stone- 
ham ſurvived the teſtator. And therefore the plaintiff 
inſiſted, this legacy (which the defendant admitted that 
ſhe had received) veſted abſolutely in him, and was aſſets 
in her hands. On the part of the defendant, it was of- 
fered to give in evidence, that the teſtator in extremis de- 
clared, he meant only to give his brother the intereſt of the 
1000 l. and that the defendant ſhould have the principal 
in caſe ſhe ſurvived him. The parol evidence was op- 
poſed by the plaintiff's counſel, as being contradictory to 
the plain words of the will, And Lee chief juſtice ſaid, 
it could not be allowed; and that in the caſe of Sehwvin 
and Brown (aforeſaid), the houſe of lords had refuſed it, 
even where it was to ſupport the legal interpretation of 
the will; and lord Hardwicke, about two years ago, held 
it in the ſame manner in the caſe of the earl of Inchiguin 
and Obrian, Str. 1261. | 

And in the caſe of Ulrich and Litchfield, July 23, 
1742; the teſtatrix bequeathed her real and perfonal 

ate to Elizabeth Travers and James Ulrich, equal! 
between them for life; and upon the death of Elizabeth 
Travers, ſhe gave the whole eftate to James Ulrich in 
tail general, and for want of ſuch iſſue to Richard Ulrich 
in fee ; with a few pecuniary legacies; and charged her 
real eſtate with payment of theſe legacies, if her perſonal 
eſtate ſhould not be ſufficient ; and by her will declared 
ſhe gave all the re/ and reſidue of her perſonal eflate to her 
uncle Leonard Collard's three daughters; and particu- 
larly gave to Mrs. Suſanna Litchfield 10 I. and made her 
| | K 3 executrix. 
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executrix. For the reſiduary legatees, it was inſiſted, 
that reft and reſ due of her perſonal eſtate muſt mean the 
reſidue after the particular legacies are paid off; and could 
not refer to the beginning of the will, becauſe there is a 
fee deviſed, and conſequently the teſtatrix has diſpoſed of 
the whole: That parol evidence in this caſe may be ad- 
mitted of the attorney who drew the will, that he had ex. 
preſs directions to give the perſonal eſtate to the three 


daughters of Leonard Collard: That (to be ſure) things 


which are quite contrary to the will ſhall not be proved 
by parol evidence, but that it may be allowed to explain 


words in a will, eſpecially in this cafe, where it appears 


to be a mere blunder in the drawer : That this doth not 
intrench upon any of the rules with regard to parol 
evidence, but only clears up who was intended to have 
the perſonal eſtate, where the whole is deviſed to two 
different perſons; and that it ſeems clearly to be a blun- 
der in the drawer of the will, becauſe the deviſe in the 
firſt part of it is proper only in the diſpoſing of real 
eſtate. By the lord chancellor Hard wicke: As to the 
queſtion, Whether I ought to admit parol evidence to 
explain the intention of the teſtator, I am of opinion, 
that this is not a caſe in which parol evidence can be 
read, and would be of dangerous conſequence; it is true, 
there are ſome things here which would make a judge 
wiſh-to admit it; but I muſt not follow my inclinations 
only, for I do not know that upon conſtruction of a will, 
courts of law and equity admit parol evidence, except in 
two caſes: Firſt, to aſcertain the perſon, where there are 
two of the ſame name, or there has been a miftake in 2 
chriſtian or ſurname, and this upon abſolute neceſſity; 
where if ſueh evidence were not let in, it, would make 
the will void: The other caſe is, with regard to reſult- 
ing truſts relating to perſonal eſtate; where a man makes 
a will, and appoints an executor, with a ſmall legacy, 
and the next of kin claim the reſidue; in order to 
rebut the reſulting truſt for the next of kin, parol proof 
hath been admitted to aſcertain the, perſon who was to 
have the reſidue (zx). It is very true, caſes may be cited 
where lord Cowper has admitted ſuch evidence; for he 
went upon this ground, that it was by way of affiſting his 
judgment, in caſes extremely dark and doubtful, I have 
the greateſt deference for his judgment, but muſt own | 
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was never fatisfied with this rule of lord Cowper's of 
admitting parol evidence in doubtful wills: beſides, he 
went further in the great caſe of Strode and Ruſſel 
(2 Vern. 621.) in which there was an appeal to the houſe 
of lords; Mr. Juſtice Tracy who aſſiſted lord Cowper 
in that cauſe, was at firſt of the ſame opinion with him, 
but upon conſidering it more, diſavowed his firſt opinion, 
and was clear that it could not be admitted, and this 
altera ion in his judgment was mentioned in the houſe 


of lords. In the cafe of Selwin and Brown, I was of 


opinion that it ought to have been admitted; and even 
lord Talbot, when he had heard the cauſe, had a remorſe 
of judgment at the ſame time that he rejected the parol 
evidence : But the houſe of lords refuſed it as of moſt miſ- 
chievous conſequence, and affirmed his decree. In the 
preſent caſe, here is in the will undoubtedly a contra» 
dition and repugnancy ; for in the firſt place ſhe has 
given all her petſonal eftate to the plaintiff, and yet le- 
gacies come afterwards, and a deviſe of the reſidue. 
What then muſt be the conſtruction? As to the general 
queſtion, where the ſame thing is deſcribed generally, and 
given to two different perſons in the former and latter 
part of a will, lord Coke was of opinion, the latter 
words fhall revoke the former; but in Plowden it is ſaid 
they ſhall take as jointenants. I own the reaſoning in 
Plowden is not convincing to me, I rather incline to lord 
Coke's, though the latter caſes have taken it otherwiſe. 
But no certain rule is to be laid down as to conſtruction 
of deviſes: So ſays Swinburne, but that they muſt de- 
pend upon their particular circumſtances. Upon the 
whole of what Swinburne ſays, the reſult is this: That 
if the ſame thing be given to two perſons, they ſhall take 
as jointenants, unleſs there is ſomething to indicate and 
prove the intention of the teſtator to revoke and-vary the 
deviſe. - Now try the preſent caſe by this rule, and fee if 
it doth not come exactly within it, The teſtatrix, by 
giving legacies after the deviſe of all the perſonal eſtate, 
has varied the will for ſo much. It is truly ſaid, that a 
man may give the whole in a former part, and qualify 
it afterwards, and till the firſt legatee is intitled in part. 
But here, in caſe the whole perſonal eſtate ſhould not be 
ſufficient to pay the legacies, ſhe charges the real eſtate 
with them, upon a ſuppoſition that the other might not 
be ſufficient; and therefore is a plain indication of her 
intention in one event totally to revoke the deviſe of the 
perſonal eſtate, And there being an alteration of her in- 
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tention before ſhe finiſnes her will, the conſtruction is, 
ſhe hath altered ber intention throughout, and the plain- 
tiff is not intitled to any part of the perſonal eſtate, but 
the reſidue belongs to the three daughters of Leonard 
Collard. And decreed accordingly. 2 Atk. 

And notwithſtanding that wills are — favoured 
by the law; yet where the teſtator endeavours to eftabliſh 
a ſettlement againſt the reafon and policy of the common 


law, the judges will reject it. Gilb. 110. 2 Bac, 


Abr. 79. 

Alſo where the teſtator by bis will maketh no other 
diſpoſition of his eſtate than the law itſelf would have 
done, had he been filent; there ſuch a will is uſeleſs, 
and ſhall be rejected: and therefore if a deviſe be made 
to a perſon and his heirs, which perſon is heir at law 
to the deviſor ; this is a void deviſe, and the heir ſhall 
take by deſcent as his better title; for the deſcent 
ſtrengthens his title, by taking away the entry of ſuch as 


may poſlibly have right to the eſtate; whereas if he 


claims by deviſe, he is in as by purchaſe. Gilb, 110, 
2 Bac. Abr. 79. 

Alſo deviſes are void and rejected, where the words of 
the will are ſo general and uncertain, that the teftator's 
meaning cannot be collected from them; and therefore 
where a man by will gave % to his mother, the general 
words did carry no lands to his mother, for ſince the heir 
at law hath a plain and uncontroverted title, unlefs the 
anceſtor diſinherits him, it would be ſevere and unreaſon- 
able to ſet him aſide, unleſs ſuch intention of the teſtator 
is evident from the will; for that were to ſet up and pre- 


fer a dark and at beſt but a doubtful title, to a clear and 


[Wills referring 
to deeds, ] 


Clauſe of per- 
ſect miad and 
memory. 


certain one. Gilb. 112 2 Bac. Abr. 81. (a) 

[Wills frequently refer to deeds and other written in- 
ſtruments, which are then taken to be part of the will, 
and explanatory thereof. Metham v. D. of Devon, 1 P. 
Wis. 529. 8 Vin. Ab. 45. Ch. Rep. 265. Hatotree v. 
Trollop. } 

The clauſe of perfect mind and memory is more uſual 
than neceſſary in a will ; and yet not hurtful. Swin. 77. 

But in caſe of a conteſtation, it is necellary to prove the 
ſaniry of the teſtator. 2 Ah. 56. 


* ” 


(a) So where it was uncertain which of two limitations per- 
ſonal property directed to be laid out in land and therefore con- 
ſidered as land, was to follow, it was decreed to the heir at law- 
Leſlie v. Devonſpire, 3 Bro. 188, a k 
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13. A deviſe made in fee ſimple, without expreſs words What werds will 


of heirs, i in fee ſimpie : But if a deviſe be made to 

B. he 
5 words will carry no greater eſtate. Terms of the Law, 
Tit. Deviſe. Black. Rep. 1045. 

If a man deviſe all his ate which he hath in ſuch a 
place, without mentioning the heirs of the deviſee; 
courts of equity have held, that it ſhall extend to ſuch 
heirs, for that the word ate implies the whole property 
and intereſt therein : eſpecially in the caſe of children, 
to whom the parent, unleſs there is ſome exprels limit- 
ation, cannot intend a life eſtate only. By lord Hard- 
wicke, in the caſe of Bailis and Gale, Nov. 6, 1750. 
2 Vex. 48. (6) 

If lands be deviſed to a man, to have to him for ever, 
or to have to him and his afſigns ; in theſe two caſes, the 
deviſee ſhall have a fee ſimple: but if it be given by 
feoffment in ſuch manner, he hath but an eſtate for term 
of life. Terms of the Law, Tit. Deviſe. 

If a man deviſe his land to another; to give, ſell, or ds 
therewith at his pleaſure or will; this is fee ſimple. Id. 

A deviſe made to one and to his heirs male, doth make 
an eſtate tail: but if ſuch words be put in a deed of feoff- 
ment, it ſhall be taken for fee ſimple : becauſe it doth not 
appear of what body the heirs male ſhall be begotten. Id. 

If lands be given by deed to one, and to the heirs male 
of his body, who hath iſſue a daughter, who hath iſſue a 
on, and dies; there the land ſhall return to the donor, 
and the ſon of the daughter ſhall not have it, becauſe he 
cannot convey himſelf by heirs male, for his mother is a 
lett thereto : but otherwiſe it is of. ſuch a deviſe; for 
there the ſon of the daughter {1.11 have it rather than the 
will ſhall be void. 14. 

If lands be given by deed to one and his heirs for ever, 
and if he die without heirs then to his brothers or ſiſters, 


() The word gates in a will carries the fee, unleſs 
coupled with words which ſhew a different intention, Flercher 
v. Smiton, in K. B. 2 J. Rep. 656. Tilly v. Simpſon, beiore 
lord Hardwicke, C. 16. 659. But the word © hereditaments*” 
was not dee med ſufficient by the court of K. B. in Dern v. Mel- 


or, 5 T. Rep. 558.; which judgment was however reverted in 


the court of exchequer, Mich. 1796. The word legacy may 
be applied to a real eſtate, if the context of the will thew that 
uch was the teſtator's intention. Hardacre v. Najb; 5 T. Rep. 716. 


this 


paſs a fee fm+ 
ple, or a lite 


all have the land but for term of life; for gate only. 
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this laſt is void, becauſe the firſt gift conveyeth unto him 
the fee ſimple ; but in a will, ſuch deviſe over is good, 
and ſuch limitation ſhall convey but an eftate tail: As in 
the caſe of Tyte and Villits, M. 7 G. 2. The teſtator de. 
viſed his lands to his wife Jane for life, the remainder to his 
fon Henry for life, remainder to his ſon George and his heirs 
for ever ; and if he died without heirs, then to bis two 
daughters Katherine and Fane, The queſtion was, whe- 
ther George took a fee ſimple, or only an eftate tail. And 


the caſe of We b and Herring, Cro. Ja. «15. was cited, 


to prove that where a deviſe is to one and his. heirs, and 
if he die without heirs, remainder over to another, who 
is or may be the deviſor's heir. at law, ſuch limitation 


mall be good, and the firſt limitation conſtrued an intail, 


and not a fee, in order to let in the remainder. man; but 
where the ſecond limitation is to a ſtranger, it is merely 
void, and the firſt limitation is a fee ſimple. And by the 
lord chancellor: In this caſe, George took an cſtate 
tail. The difference which hath been taken is right; 
and the reaſon of it is, that in the latter caſe there is no 
intent appearing to make the words carry any other ſenſe 


than what they import at law; but in the former, it is 


impoſſible that the deviſee ſhould die without an heir, 
while the remainder man or his iſſue continue, And 
therefore the generality of the word heirs ſhall be re- 
ſtrained to heirs of the body; ſince the teſtator could 
not but know, that the deviſee could not die without an 
heir while the remainder man or any of his iflue con- 
tinued. Caf. Talb. 1. ' . 

But in the caſe of Tilburgh and Barbut, Mar. 2, 
1748; where the remainder man, being of the half 
blood, could never poſſibly inherit, it was decreed by 
lord Hardwicke, that this being a fee mounted on 4 
fee, it veſted in the firſt,taker, and the remainder over 
to the half brother was merely void. 3 Att. 617. 
1 Yes. 89. (c). 


— _— — —„ 


(c) If a remainder be given by will after an eſtate tail, 


and the firſt eftate never take place, the remainder veſts in poſſeſ- 


fron. Thus if one deviſe to 4. and the heirs of his body, 
and for default or want of ſuch iſſue of A. to B., and A die 
in the lifetime of the deviſor leaving iſſue, the eſtate ſhall go 
to · B. and not to the iſſue of F. See Hogd/on v. Ambroſe, Doug. 
337- and White v. Warzer, cited in Denſe v. Bagſhaw, 6 T. Rep. 


513. 
If 
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If one deviſe to an infant in his mother's womb, it is a 
good deviſe ; but otherwiſe by feoffment, grant, or gift: 
for in thoſe caſes there ought to be one of ability to take 
preſently, or otherwiſe it is void. Terms of the Law (d). 

It one deviſe to a perſon by his will all his lands and te- 
nements ; here not only all thoſe lands that he hath in poſ- 
ſeffion do paſs, but all thoſe that he hath in reverſſon, by 
virtue of the word tenements. IA. 

If a man hath lands in fee, and lands for years, and de- 
viſeth all his lands and tenements ; the fee ſimple lands paſs 
oniy, and not the leaſe for years ; but if a man hath a 
leaſe for years, and no fee ſimple, and deviſeth all his 
lands and tenements ; the leaſe for years paſleth, otherwiſe 
the will would be merely void. Cro. Car. 293. [ Roſe v. Barts 
let. Piſtol v. Richardſon, 2 P. Ain. n. 459. (e). . 

If a man ſeiſed of freehold lands, and of the legal eſtate 
of copybold lands, makes a general deviſe of all his manors, 
meſluages, lands, tenements, and hereditaments, but makes 
no ſurrender of the copybold lands to the uſe of his will; the 
copybold lands will not paſs, By lord Hardwicke, in the 
caſe of Gibſon and Styles, July 18, 1741. 

The words (all my lands) in a deviſe, will paſs a houſe ; 
but the deviſe of a houſe doth not paſs lands. Ado. 359. 

A deviſe of a meſſuage, will carry with it a garden and 
curtelage; otherwiſe of a houſe, unleis it be with the ap- 


purtenances. 2 Cha. Ca. 27. 


The teſtator deviſed a houſe with the appurtenances. 
The queſtion was, whether land in a field paſſed. And 
it was adjudged, that the land did pals ; for it was in a 
will, in which the intent of the deviſor ſhould be obferv- 
ed. Godb. 40. 

But in a like caſe where it appeared upon evidence, 
that the houſe was copyhold, and the land freehold ; it 
was adjudged, that the land could not in that caſe be ſaid 
to be appurtenant, although it had been uſed with it. 
Cro. Eliz. 704. - 

A deviſe of the inberitance, hath been held to be a de- 
viſe of the lands. Sy. 308. 


— — — 


(4) 8 Vin. Ab. 85. 

(e) And in the former caſe the word land: may be explained by 
other words, ſo as to paſs a leaſehold intereſt, as“ all his lands 
which he then ſtood ſeiſed or poſſeſſed of, or any ways intereſted in, 
and which were in the poſſeſſion of 4. B. Addis v. Clement, 2 P. 
Ws. 455. The word farm is ſufficient to paſs a leaſehold eſtate, 
if ſuch appear to have been the teſtator's intention. Late v. Earl 
Stanhope, 6 T. Rep. 346, 1 
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If lands are deviſed to truſtees, without the word hetys ; 
yet by implication they muſt have an eſtate of inheritance 
ſufficient to ſupport the truſt : for there is no difference 
between a deviſe to a man for ever, and to a man upon 
truſts which may continue for ever. 1 Abr. Caf. Eg. 176. 

If lands are deviſed to a man, paying ſeveral ſums in 
groſs ; he hath a fee, though all the ſums together do not 
amount to the annual rent of the land: for the deviſe ſhall 

be intended for his benefit, and if he had only an eftate 
for life, he might die before he received the legacies out of 
the land, and conſequently be a loſer. Id. 

So if lands art deviſed to a man, in conſideration that 
he releaſe a ſum of money due to him; he has a fee ſimple, 
on his releaſe of the debt: for the deviſe being intended 
for his benefit, an eſtate for life might be determined be- 
fore he could receive the ſum out of the land. Id. 177. 

But if lands are deviſed to a man, paying fo much' out of 
the profits of the lands; he takes but an eftate for life; 
for although he takes the. land charged, yet he is to pa 
no farther than he receives, and ſo can be no laſer, Id. 

A man deviſed that his lands ſhould deſcend to his ſon, 
but he willed, that his wife ſhould take the profits thereof 
until the full age of his fon for his education and bringing up, 
and died. Ihe wife married another hufband, and died 
before the full age of the fon. And it was the opinion of 
Wray and Southcote juſtices, that the fecond huſband 
ſhould not have the profits of the lands until the full age 
of the ſon; for nothing is devifed to the Wife but a truſt, 
and ſhe is as guardian or bailiff for the benefit of the in- 
fant, which by her death is determined; and the ſame 
truſt cannot be transferred to the huſband : but other- 
wiſe, if he had deviſed the profits of the land unto his wife 
until the age of the infant, to bring him up and educate him; 
for that is a deviſe of the land itſelf. 2 Leon. 221. 

In the caſe of Hagan, leſſee of Henry Wallis eſquire, 


) See this diſtinction taken in Collier”s caſe, 6 Rep. 16: 
Buc if the expreſſion “ out of the rents and profits?” be accom- 
panied with other clauſes which ſhew an intention to give a fee, 
the intention ſhall prevail. Frogmorton v. Holyday, 3 Bur. 1618. 
And if an eſtate is deviſed ſubject to an annuity, the fee ſhall 
paſs, becauſe the annuitant may ſurvive the deviſee. Baddely v. 
Lespingauell, 3 Bur. 1533. Doe v. Richards, 3 T. Rep. 356 
Googright v. Stocker, 5 T. Rep, 3. * 

a 


— 
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and others, againſt Rowland Jackſon eſquire, T. 15 G. 3. 


On a writ of error from the court of king's bench in Ire- 


land, the caſe was, The reverend George Fackſon by his 


will deviſed as follows: “ As to my worldly ſub/lance, I 
give and bequeath to my mother Mary Fatkſon, my 
« houſe and lands of G/anbegg, and all their appurtenan- 
« ces, for and during the term of her natural life, and 
« alſo my lands of Balygaly, ſubject only to the rent 
« payable thereout, for the term of her natural life, with- 
« out liberty of committing waſte thereon :”* And after 
ſeveral legacies and annuities, he gives all the remainder 
and reſidue of all his effets both real and perſonal to his 
ſaid mother. The queſtion was, Whether under the re- 
fiduary clauſe, all the teſtator's real eſtates undiſpoſed of 
by the will paſſed to his mother Mary Fackſon ſo as to en- 
able her to deviſe the ſame to the leſſors ot the plaintiff, — 
And it was argued that they did. It is apparent that the 
great and chief object of the teſtator's bounty was his 
mother; therefore by way of ſecuring a certain provi- 
ſion to her, he firſt gives her a life eſtate in two denomina- 
tions of his real property: He then proceeds to diſpenſe 
his bounty amongſt his other relations ; and perceiving 
there was ſtill a ſurplus undiſpoſed of, by one general 
{weeping clauſe, he deviſes to his mother every ſpecies of 
property he ſhould die poſſeſſed of. And that he did not 
mean to die inteſtate, as to any part of his real or per- 
ſonal property, is manifeſt not only from the ſtrong 
language of the reſiduary clauſe, but from the introduc- 
tory words of the will, A. 10 all my worldly ſubſtance, 
which have always been underſtood to include both real 
and perſonal eſtate, and to indicate an intent in the te(- 
tator who uſes them, to diſpoſe of all his property. And 
the ſeveral caſes were cited, where words of the like im- 
port have always been underſtood to include all the tefta- 
tor's property. As, all my worldly eſtate, all my temporal 
gate, all the reſt and reſidue of my eſtate. On the other 
hand, three rules were laid down for the conſtruction of 
wills. Firſt, that an heir at law ſhall not be diſinherited 
but by expreſs words or neceſſary implication. Second- 
ly, that the whole of the will mult be taken together; and 
nothing is to be rejefted which has 2 determinate and 
hxed meaning in itſelf. And thirdly, where words uſed 
by a teſtator are indifferently applicable to real and to 
perſonal eſtate, they ſhall not be applied to the real in 
diſinheriſon of the heir at law. As to the firſt of theſe, 
that the heir ſhall not be diſinhetited but by expreſs words 
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or neceſſary implication, here is clearly no expreſs de. 
viſe of the real eftate. The word efes is properly ap- 
plicable only to perſonal eftate, And as to the word real 
annexed to it, this can at moſt apply only to chattels real, 
which it appears the teſtator died poſſeſſed of. As to the 
ſecond rule, that the whole will muſt be taken together; 
the word e/tate in the introductory part is a technical ex- 
preſſion, and improperly applicable to real eſtates : but 
the meaning thereof is qualified by the word annexed, 


my worldly eſtate, which always is underſtood to ſignify 


worldly fubflance, without expreſsly limiting the extent 
or quantum of ſuch diſpoſition. Thirdly, the words re. 
mainder and reſidue of my effects both real and perſonal, do 
not neceſſarily refer to real eſtate, but are equally appli- 
cable to perſonal; and if ſo, they ſhall not be extended 
to difinherit the heir at law. —By lord Mansfield chief juſ- 
tice : There is one point upon which the whole caſe turns, 
which is, to fix the meaning of the word ats. If it is 
equivalent to worldly ſubſtance uſed by the teſtator in the 
beginning of his will, or if it is ſynonymous to property, 
there is an end of the queſtion : Becauſe then, all the 
caſes prove, that the ſweeping clauſe paſſes a fee. On 
the contrary, if it can be ſhewn that et mean chattelr 
or perſonally only, then the reſiduary clauſe can include 
them only. I take is to be ſynonymous to worldly ſub- 
flance, which means whatever can be turned to value; and 
therefore, that real and perſonal effetts mean all a man's pro- 
perty. His lordſhip added, As this cauſe has already been 
nine years depending in Ireland, and as the court has no 
difficulty upon -the queſtion, which turns upon the con- 
ſtruction of a very few words of the will, I think it is 
right, that we ſhould give our opinion directly, without 
adding further delay, by deferring it to a ſecond argu- 
ment. The queſtion upon the conſtruction of the will 
is, . Whether, by virtue of the ſweeping clauſe, any real 
property at all paſſed to Mary Fackſon, the mother of the 
teftator ; and, if any did, whether it can paſs for a longer 


time than during the life of Mary Jackſon, becauſe there 


are no words of limitation, In a conveyance of real 
eſtate by the common Jaw, it is required, in order to paſs 
a fee, that there be words of limitation in the donation 
or grant. Without the word heirs, general or ſpecial, 
no man can create a fee at common law. Afterwards, 
when wills were introduced, and deviſes of real property 
began to prevail, being conſidered as a ſpecies of convey- 


ance, they were to be governed by the ſame rule. ha 1 
ore 
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fore by analogy to that rule, in the conſtruction of de- 
viſes, if there be no words of limitation adde1, nor words 
of perpetuity annexed, which have been held tantamount, 
ſo as to denote the intention of the teftator to convey the 
inheritance to the deviſee, he can only take an eſtate for 
life, For inſtance, if a teſtator by his will ſays, I give 
my lands, or ſuch and ſuch lands to A.; if no words of 
limitation are added, A. has only an eſtate for life general- 
ly ſpeaking, no common perſon has the ſmalleſt idea, of 


any difference between giving a perſonalty and a quan- 


tity of land, Common ſenſe alone would never teach a 
man the difference; but the diſtinction which is now 
clearly eſtabliſhed, is this: If the words of the teſtator 
denote only a deſcription of the ſpecific eftate or lands de- 
viſed; in that caſe, if no words of limitation are added, 
the deviſee has only an eſtate for life. But, if the words 
denote the quantum of intereſt or property that the teſtator 
has in the lands deviſed ; there, the whole extent of ſuch 
his intereſt paſſes by the gift to the deviſee. The queſ- 
tion therefore is always a queſtion of conſtruction, upon 
the words and terms uſed by the teſtator. It is now 
clearly ſettled, that the words all his efate will paſs every 
thing a man has: But if the word a// is coupled with the 
word perſonal or a local deſcription, there, the gift will paſs 
only perſonalty, or the ſpecific eſtate particularly deſerib- 
ed. And having conſidered the whole of this will, in- 
cluding the introductory part, and the ſeveral particular 
bequeſts, and the general ſweeping clauſe in the conclu- 
ſion, his lordſhip gave his opinion, that the leſſors of the 
plaintiff the reſiduary legatee are intitled, and therefore 
that the judgment of the king's bench in ireland muſt be 
reverſed. Unto which the other three juſtices aſſented. 
Afterwards, upon a writ of error in the houſe of lords, 
the judgment of the king's bench reverſing the judgment 
of the court of king's bench in Ireland was affirmed. 
Cowper, 299. 

Afterwards, in the caſe of Loveacres, on the demiſe of 
Mudge againf# Blight, M. 16 G. 3. Lord Mansfield, in 
further explanation of the aforeſaid rule, ſays thus: The 
principles by which this and other like caſes muſt be go- 
verned, are ſettled by analogy to eftabliſhed rules reſpect- 
ing the limitation of eſtates by deed at common law. If 
a man by deed of conveyance at common law gives land 


to another generally, without words of limitation, the do- 


nee has only an eſtate for life, Butl really believe that al- 


moſt every caſe determined by this rule, as applied to a 
deviſe 
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0 deviſe of lands in a will, has defeated the real intention 
of the teſtator. For common people, and even others 


to 


who have ſome knowledge of the law, do not diſtinguiſh _ 

between a bequeſt of perfonalty, and a deviſe of land or 8 

real eſtate. But, as they know when they give a man x th; 

horſe, they give it him for ever; ſo they think if they i 

give a houſe or land, it will continue to be the ſole pro. 

perty of the perſon to whom they have left it, Notwith. fen 

ſtanding this, where there are no words of limitation, the 75 

court muſt determine in the caſe of a deviſe affecting ſha 

real eſtate, that the deviſee has only an eſtate for life: = 

Becauſe the principle is fully ſettled” and eſtabliſhed, and Bo 

no conjequre of a private imagination can ſhake a rule — 

of law. But as this rule of law has the effect of defeat. 2 

ing the intention of the teſtator, in almoſt every caſe 

that oecuts; the court has laid hold of the generality of ola 

other expreflions in a will, where any ſuch can be found, 207 

to take the deviſe, out of this rule. Therefore if a man £64 

fays, I give all my e/iate, that has been conſtrued to paſs Jati 

a fee: or, it even words of locality are added, as all my = 

eftate in A.; it hath been held that the whole of the teſ- 3 

; tator's intereſt in ſuch particular lands will paſs, though devi 

no words of limitation are added. Becauſe the law ſays, —_ 

that the word ate comprehends not only the land or * 

property which a man has, but alfo the 1 fergſi be bas in gene 

it. So in the caſe from Jreland, the court had no dif- And 

culty in ſaying, that the words ail my worldly ſubſtance, in delt 

the introductory part of the will, meant every thing the FRY 

teſtator had; and that the words all his real effzts, in the * 

ſubſequent reſiduaty deviſe, were equivalent to worldly ſub- 27. 

flance, and carried every thing to the reſiduary deviſee. F. 

In general, wherever there are words and expreſfions, in th 

either general or particular, or clauſes in a will which may 

the court can lay hold of, to enlarge the eftate of a de- 30 U 

viſee, they will do ſo to effectuate the intention. But if — 5 

the intention of the teſtator is doubtful, the rule of law "Res 

muſt take place. So if the court cannot find words in as 
| the will ſufficient to carry a fee, though they ſhould them- Caf. : 
4 ſelves be ſatisfied beyond the poſſibility of a doubt, as to 50 
1 | what the intention of the party was, they muſt adhere to deviſe 
| | the rule of law. Cotoper, 352. a n 
| ber ite to a feme 14. H. 1724. Rolife and Budder. Deviſe of a bond living 
| covert, to her by the ſon to his mother to her ſole and ſeparate uſe : It is 145 
[ ſeparate uit. her ſole property in equity, and her adignment of it is this 4 
| good. Bunb. 187. 80 tridur; 
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So in the caſe of Bennet and Davis, M. 1725. A per- 
ſon ſeiſed of an eſtate in fee, deviſed it to the defend- 
ant's wife, who was his daughter, for her ſeparate uſe, 
without any limitation to truſtees; It was adjudged, 
that the huſband was but a truſtee for the wife. 2 P. 
Mill. 316. 

15. If a deviſe be made to a man, and to the heirs 
female of his body begotten, and after, the deviſee hath 
iſſue a fon and daughter, and dieth : here the daughter 
ſhall have the land, and not the fon, and yet he is 
the moſt worthy perſon, and heir to his father. Bur 
becauſe the will of the dead is, that the daughter ſhould 
have it, law and conſcience will ſo too. Terms of the 
Law, Deviſe. 

16. A man deviſed his perſonal eſtate for the uſe of his 
relations, without ſpecifying any in particular, or uſing 
any other words; and made an executor ; and died. His 
mother and three ſiſters brought their bill, as neareſt re- 
lations, for a diſcovery and account of the perſonal eſtate, 
and to come in according to the ſtatutes for diſtribution. 
And it was agreed to be the rule, in conſtruction of ſuch 
deviſes to relations, that thoſe who would by the ſta- 
tutes for diſtribution be entitled to the perſonal eſtate, 
in caſe the teſtator had died inteſtate, ſhould, upon ſuch 
general deviſes, be admitted in the ſame proportion only. 
And the lord chancellor Cowper ſaid, he thought it the 
beſt meaſure for ſetting bounds to ſuch general words, 
and that it had been often ruled accordingly in that court. 
Roach and Hammond, E. 1715. Prec. Cha. 401. 2 Ar. 
Eg. Caſ. 438. 

For if upon ſuch general deviſe they were not to take 
ia this manner, it would be uncertain; for the relations 
may be infinite, And in the caſe of Carr and Bedford, 
30 C. 2. where the teſtator deviſed the reſidue ot his 
eſtate among his kindred according to their moſt need; it was 
determined that this ſhall be conftrued according to the 
ſtatute of diſtribution, 2 Cha. Rep. 146. 2 Abr. Eg. 
Caf. 365. | 

So in the caſe of Thomas and Hole, M. 1734. A man 
deviſed 500 /. to the relations of A. to be divid:d equally be- 
ttveen them, A. had, at the teſtator's death, two brothers 
living, and ſeveral nephews and nieces by another bro- 
ther, It was determined, that no relations ſhould take by 
this deſcription, that could not take by the ſtatute of diſ- 
tribution, Caf. Talb. 251. 
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Whether the wife is a relation in this reſpect, has 
been made a queſtion, As in the caſe of Davis and Batley, 
Feb. 8, 1747. The teſtator by his will gave the reſidue 
of his perſonal eſtate to his wife for life, remainder to 
ſuch of his relations as would have been entitled by the 
ſtatute in caſe he had died inteſtate. The wife claimed a 
moiety. By the lord chancellor Hardwicke : Relation 
here means kindred. The wife is not of kindred, nor a 
within the meaning of the ſtatute. 
nd more particularly, in the caſe of //orfley and Fohnſon, 
M. 27 G. The teſtator, ſeiſed in fee, deviſeth his eſtate 
to hjs wife for life, remainder to another in tail, and for 
want of iſſue, the reverſion in fee to be ſold ; with theſe 
words, And my mind is, that the money ariſing from the ſal 
be divided amongſt ſuch of my relations, and in ſuch manner, 
as the flatute of diſtributions direfts : Then he gave other 
legacies to his wife, and appointed her ſole execntrix; 
and died; leaving relations of his own blood, and his ſaid 
wife, who married a ſecond huſband. Then the wife 
dies; and the ſecond hufband dies; and the tenant in tail 
dies without iſſue. The plaintiff brings his bill, as exe- 
cutor to the ſecond huſband, praying a ſale of the eſtate, 
and a moiety of the money thence ariſing, as the repre- 
ſentative of the ſecond huſband to the wife who is en- 


titled to it by the will, as a relation within the ſtatute of (s 
diſtribution. —— Lord chancellor Hardwicke : During the 22 
courſe of this cauſe, I have altered my opinion. The 5 
queſtion ariſes on the words of the will referring to the petit 
ſtatute of diſtribution, and depends upon the conſtruction, 1 
which muſt be agreeable to the words, and to the intent tion u 
of the teftator to be from thence collected. T he queſtion Thurl 
15, what is the ſenſe of the word relation, as uſed in this the ſ⸗ 
will. In a proper grammatical ſenſe, it denotes a qua- once p 
lity in the abſtrat ; but in common ſenſe, it becomes can mi 
perſonal, and fignifies the ſame as my kindred. Now nent x 2. 
of kindred are the words in the ſtatute to which he refers, 3 
and takes in only relations by conſanguinity or by blood. A 
Now it ſeems ſtrange to ſay, that a man's wife is no fe- Bot wh 


Jation to him : but ſhe certainly is not in this ſenſe, neither tention 
by blood nor affinity. The etymologiſts, when they by a cc 
ſpeak of conſanguinity, ſay, that it is, vinculu m per ſonarun that is 
ab eodem lipite deſcendentium; and of affinity, they ſay, um Everitt 
non et affmis, ſed cauſa affinitatis, And ſo the word ap- the ita 
pears to be uſed in our ſtatutes: for if the wife was of woods 


kin to ber huſband, ſhe would exclude all the reſt, 3 
being 
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being the neareſt of kin. So in the 21 H. 8. c. 5. the 
ordinary ſhall grant adminiſtration to the widow, or next 
of kin ; which diſtinguiſhes the wife from the kindred, 
This perhaps would be too nice a conctruction of the 
will, unleſs the manifeſt intent of the teſtator would 
warrant it; for wills are to be conſtrued according to 
common underſtanding, and not by nice grammatical 
diſtinctions. Now in this will he has made an ample 
proviſion for the wife; and whenever he gives her an in- 
tereſt, he expreſ-ly mentions her. It was probable that 
this remote contingency would not happen in her life ; 
and he could never intend, that her repreſentative, ſuch 
as the executor of a ſecond huſband, ſhould carry ſo con- 
ſiderable a ſhare from his own blood. Suppoſe he had 
ſaid, my own relations; he would certainly be conſtrued to 
mean his, relations by blood. Therefore in this ſtrict 
ſenſe of the words, the wife is not intitled to any ſhare, 
And I continue in the ſame opinion I was of, in the caſe 
of Davis and Bailey; which is expreſsly to this point. 
And therefore I diſmiſs the bill; but without coſts. 


3 4th. 758. (g) 


— — 


(s) Green v. Howard, 1 Bro. 31. The teſtator deviſed 
4000 J. to his wife for her r and after her deceaſe to his own re- 
lations abo ſhould be then alive. There were ſeveral legacies in 


the will to both firſt and ſecond couſins, and the ſecond couſins 


petitioned to be admitted to ſhares with the next of kin. And 
it was faid, that to conſtrue the will by the ſtatute of diſtribu- 
tion would be to make the teſtator die inteſtate. But by lord 
Thurlew, C.: It would be difficult to draw a line in favour of 
the ſecond couſins againſt thoſe who are more remote: If you 
once go beyond the ſtatute, it muſt extend to every perſon who 
can make any claim. It muſt be confined to the ſtatute, that is, 
to one claſs under it; for the wife cannot claim, the ſtatute pro- 
viding for her by the name of wife. Therefore ſuch a will is 
not totally inofficious “, for it ſhuts out the wife. So where the 
bequeſt was to all my relations ; Thomas v. Hole, Forreſt. 251, 
But where the teftator has added other words to explain his in- 
tention, they have been allowed to prevail. Thus Hefter Foyce 
by a codicil gave the reſidue to be divided between her re/ations, 
that is, the Greenwoods, the Everitts, and the Dows : The 
Everitts were not within the degree of relationſhip limited by 
the ſtatute, but were deemed to take jointly with the Green- 
woods and Dows who were. 14a 4þ. 1779, 1 Bro. 32. u. 
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Deviſe to 17. If money be deviſed to younger children, whers m 
8 chile there are divers daughters and a ſon, and the fon is by 10 


birth a younger child, but heir at law to the inheritance ; 
the ſon ſhall not be conſidered as a younger child, fo as 
to take by the deviſe. 1 Ar. Eg. Caf. 202. Bretton 
and Bretton, 12 C. 2. 

In the caſe of Becle and Becle, H. 1713. The teſtator, 
being tenant in tail, had power by deed or will to charge 
the lands with 20001. for portions for younger children, 
living at his death. He had only two daughters, and the 
younger was born after his death. He charged the Jands 
by bis will for raiſing this 20001. And the queſtion was, 
whether it ſhould be raiſed. It was objected, that the 
elder daughter was not entitled to any part of it, becauſe 
it was only to go to the younger children; and the younger 
daughter cannot claim any part of it, becauſe ſhe was not 
living at the time of his death. But by the lord chancellor 
Harcourt: The eldeſt daughter, tho* firſt born, when 
there is a ſon, hath been often ruled to be a younger 
child. Every one but the heir is a younger child in 
equity; and the proviſion which ſuch daughter will have 
is but as a younger child's, in regard the ſon goes away 

with the land as heir: ſo here, the eſtate goes all to the 

remainder man, who is heres factus, and neither of the 

two daughters is heir, And as to the younger daughter, 

he ſaid, it would be very hard in a court of equity, that 

2 child, becauſe it happened not to be born at ſuca a 

time, muſt therefore be unprovided for; but the law fo 

far regards an infant in ventre ſa mere, as in this reſpect 

to look upon it as living at the time of the father's death, 
1 P. Will. 244. 

Efateequallyto 18. Mar. 2, 1738, Owen and Owen. The teſtatrix deviſed 

de divided. the reſidue of her perſonal eſtate to her two nieces, equally 

fo be divided between them, and appointed them executrixes 

accordingly. One of the nieces died in the life of the 

teftatrix. The queſtion was, whether a moiety of the 

* reſidue ſhould go to the next of kin, as undiſpoſed of by 

the will ; or the deviſe to the two nieces was a jointe- 

nancy, and the whole reſidue ſhould go to the ſurviving 

niece. By the lord chancellor Hardwicke : It is clear to 

me, that if both of the nieces had been living, the words 

equally to be divided would have made a tenancy in com- 

mon, and not a jointenancy ; for tho” theſe words, in 2 

ſtrict ſettlement at common law, have never been deter- 

mined barely of themſelves to make a tenancy in com- 

mon, 
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mon, yet in a will it is ſettled that theſe words will make 
a tenancy in common, both with regard to real and per- 
ſonal eſtate, 1 Atk. 494. 

In the caſe of Rigden and Valier, Mar. 25, 1751. 
The queſtion aroſe on a deed poll, which began in this 
manner, „To all Chriſtian people, &c. I George Everin- 
« den, in conſideration of natural love and affection, &c- 
« and for the firm ſettling and aſſuring of all my real and 
« perſonal eftate on my wife and children after my de- 
« ceaſe, diſpoſe thereot in the manner following : I give, 
grant, and confirm to my daughter Margaret, &c. 
« [This was not in queſtion,] Alſo, I give, grant, and 
« confirm to my two daughters Margaret and Hannah 
« the rents and profits of the land called V. during the 
« life of my wife, equally to be divided betwixt my ſaid 
« daughters, paying to my wife per annum z 
& and after her deceaſe to them and their heirs, egually 
« to be divided betwixt them. Alſo J give, grant, and 
« confirm to my five daughters all my perſonal eſtate 
« equally to be divided betwixt them, after all my debts 
ec and funeral charges paid and ſatisfied.“ This deed 
was ſigned and ſealed by George Everinden in the preſence 
of three witneſſes. He and his wife died. Hannah, one 
of the daughters, married Rigden, by whom ſhe had the 
plaintiffs, and died. The queſtion was, whether Mar- 
garet and Hannah took as jointenants, or as tenants in 
common, lt the latter; the plaintiffs, who brought their 
bill for an account of the rents and profits of a moiety of 
the eſtate given to Margaret and their mother Hannah, 
and claimed as co-heirs of Hannah, were right: It the 
former ; the whole ſurvived to the defendant Margaret, as 
the ſurvivor of her ſiſter. - By the lord chancellor Hard- 
wicke : This caſe depends upon a deed or writing, which, 
though executed as a deed, I am not ſure was intended to 
take effect as ſuch. It begins as a deed poll: but it is a 
diſpoſition of the whole real and perſonal eſtate of Zvuerin- 
den, and to take place from his deceaſe, and in conſidera- 
tion of the natural love and affection he bore to his wife 
and children. If it be not conſtrued as a will, or co- 
venant to ſtand ſeiſed, (and being in conſideration of na- 
tural love and affection, tho” by a ſingle deed without li- 
very, it may be conſidered to be a covenant to ſtand ſeiſed, 
it will be void, being without livery, and becauſe a free- 
hold cannot paſs in futuro. But by way of covenant to 
ſtand ſeiſed, it may be good; for that operates not by 
tranſmutation of the poſſeſſion, but the uſe remains in 
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the grantor till taken out of him by force of the con, a 
ſideration. The preſent queſtion ariſes upon a very li. f 
tigated point in the books, tho' clear enough in one view, J1 
In a will, the words equally to be divided certainly create 3 ti 


. tenancy in common, tho” this at firſt was doubted ; nay, 
the words equally, or ſhire and fhare alike, have the ſame 
effect. But it is faid, that there is not ſufficient autho. 
rity to eſtabliſh theſe words to make a tenancy in com. 

mon in a &zcd, and that the books take the law to be other. 
wiſe, Tis true, the books do fo generally. And yet 
there is no ſolemn determination that I can find, where it 
has been adjudged againſt a title, that the words egya!ly i; 
be divided will not create a tenancy in common in a deed, 
The only determination. that hath been, was in the caſe 
of Fiſher and Wig (L. R:ym. 623. 1 P. Will. 14.) which 
hath been relied on as a judgment of the court of king's 
bench, that theſe words make tenancy in common in 2 
deed. But it is objected, that this is a caſe of doubtful 
authority, being on the opinion of only two judges, againſt 
ſo great a man as lord chief juſtice Holt; and it is ap- 
rehended too, that this judgment was afterwards reverſed, 
k have made inquiry, and cannot find that it was, or that 
even a Writ of error was brought: fo that this judgment 
yet ſtands, and is fo far an authority, that this conſtruc- 
tion in regard to the words equally to be divided making 
a tenancy in common, took place in the caſe of the ſur- 
render of the copyhold lands. Another caſe has been 

Cited at the bar, which, if rightly reported, is in point, 

2 Vent. 361. But J have cauſed the regiſter's books to be 

ſearched, and can find no decree to warrant the report: 

but notwithſtanding this, there might have been ſuch 2 

caſe, and it is taken by Gould that there was, — Another 

caſe is mentioned at the end of Fiſher and Wig, by Ner- 
they; but the records have been ſearched, and there is ng 
poſſibility of finding it.— Smith and Johnſon too is another 
authority, ſuch as it is.— In regard to the caſe before me, 
upon the beſt conſideration I can give it, I am inclined 
to be of opinion, that the deed or ' inſtrument, call it 
what you will, has created a tenancy in common; and 
that to ſay otherwiſe, would be a manifeſt contradiction 
to the intention of a father providing for his children, 

Tho' none has a greater reverence for the opinion of lord 

chief juſtice Holt than I have, I think the arguments of 

the other judges are founded more on the reaſon and 
nature of the thing than his lordſhip's ; and that his pro- 

£ced from the artificial and refined reaſoning of the . 
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and are deduced from a great deal of fine learning drawn 
from argument in other cafes. The arguments of Mr. 
juſtice Gould have great weight, and are by nd means ſa- 
tisfactorily anſwered, Indeed that caſe was on a ſurren- 
der of copyhold lands in the lords court; and the two 
judges argued it was not to be conſidered with great ſtrict- 
neſs, but as a will: whereas Holt contended that it ſhould 
be conſtrued as a deed ; and in one thing he is certainly 
right, that the ſurrender of copyhold lands to uſes is not 
to be confidered on the foot of uſes, being not within the 
ſtatute of uſes; and therefore ſuch a ſurrender is only a 


direction of the lord whom to admit; and when admitted, 


the ſurrenderee is not in by the grant of the lord, but by 
the ſurrender. If the arguments of the judges had any 
weight in that caſe, they muſt have full as much in this, 
being on a covenant to ſtand ſeiſed. But it is objected, 
that there is no warrant to conſtrue a deed to uſes, as to 
the limitations and words of it, with greater latitude than 
a conveyance by way of feoffment, or any other conveys 


ance at common law; and that ſtrange confuſion would 


ariſe, if the words of a deed on the ſtatute of uſes ſhould 
be taken in a larger ſenſe than they would bear in a con- 
veyance at common law. This is true in general: for 
the ſtatute joining the eſtate to the uſe, it becomes one 
intire conveyance by force of the ſtatute, But ſome re- 
ſtriction muſt be added to this. The words of limitation, 
to be ſure, muſt be conſtrued in the ſame ſenſe as at com- 
mon law. But when there are words of regulation or 
modification of the eftate (as the words equally to be die 


vided are), and not words of limitation; | think there is 


no more harm in giving them a greater latitude in deeds 
on the ſtatute of uſes, which are truſts at common law, 
than in feoffments, which at all times have been ſtrict 
conveyances, The caſe opon that occaſion cited by Gould, 
is very material ; where the intendment, not the words, 
of the ſpecial verdict influenced the determination. Con- 
ſider the argument from thence to the preſent caſe. The 
only diſtinction taken between the conſtruction of words 
in a ſpecial verdi& and in other caſes, is, that in a ſpecial 
yerdict, they may be taken more largely than in plead- 
ing; and therefore it is often ſaid, that a deſcription, 
which would be bad in a count or plea, may be good in 
a verdiCt, and taken by the intendment of the jury: but 
there never was any book that ſaid, that words may be 
taken more looſely in a ſpecial verdict than in a deed. 
It is admitted, that if the _ had been in this manner, 
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not only in ſuch a deed as this, but likewiſe in a feoff- 


there ſhall be no ſurvivorſhip, though there be no ſuch 


-ferred to other voluntary diſpoſitions. 


words, by the-diſpolition of his perſonal eſtate ; which is 
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to hold one moiety to one and her heirs, aud the other 
moiety to the other and her heirs, this had been good, 


ment. And conſidering how the ſenſe of the words equally 
ta be divided is to be conſtrued, there is no reaſonable 
difference between the two caſes. Thus the matter ſtands 
on the foot and authority of Fiſher and Jig. —But there 
are other reaſons which greatly ſtrengthen the preſent caſe 
in favour of the plaintiffs, The firſt is this: Here is a 
parent making a proviſion for his children (Who were 
five in number), and for his wife: if the children were 
td take this eſtate intended for the ſupport of each of them 
and their future families, as jointenants, the ſhare of any 
one, who ſhould happen to die, would not deſcend for the 
maintenance of his children and poſterity, but ſurvive to 
the other jointenants ; a diſpoſition by no means reaſon. 
able, nor likely to be ſuppoſed agreeable to the intention 
of the father. And this court has always uſed a great la- 
titude in purſuing the intent of the parties, in conſtruing 
2 deed to make a tenancy in common or 2 joibtenancy, 
though tne words equally to be divided have been omitted; 
and have determined therefore, that if two men jointly 
and equally advance a ſum of money on a mortgage in fee, 
and take a ſecurity to them and their heirs, there ſhall be 
no ſurvivorſhip; and ſo if they forecloſe an eftate, it ſhal! 
be divided betwixt them, becauſe their intention is ſuppoſed 
to be ſo. It has been ſaid indeed, if two men make 2 
purchaſe, they may be ſuppoſed to buy a kind of chance 
between them, and to intend that the ſurvivor ſhall be in- 
titled to the whole. But it has been determined, that if 
two purchaſe, and one advance more than the other; 


words as equally to be divided, or to hold as tenants in 
common ; which ſhews, how ſtrongly the courts have 
leaned againſt ſurvivorſhip, and erected a tenancy in com- 
mon, by conſtiuction, or the intention of the parties, 
Conlider how nearly this comes to-the caſe in queſtion. 
And this court always conſiders proviſions for children, 
as having an equitable conſideration. And therefore, 
though ſuch voluntary diſpoſitions cannot be preferred to 
debts for valuable conſideration ; yet they ate always pre- 
But George 
Ererinden has himſelf put his own conſtruction on the 


allowed to make a tenancy in common,——Beſides, this 
appears to be as near a teſtamentary act as poſſible; 1 


ilils. Form and manner. 


Jo I know why it may not be proved as a will, notwith- 
ſtanding the ſolemnity of the execution by ſealing and 
delivery: according to the caſe of Kibbet and Lee (Hob. 
313,) and 4 late determination in the king's bench in the 
caſe of Trimmer and Fackſon (Y). And it is admitted, that 
in a will, theſe words make a tenancy in common; and 1 
think it ought to be ſo here, My opinion therefore at 
preſent 1s, that, agreeable to the caſe of Fiſher and Mig, 
ſtrengthened by the farther obſervations already made, the 
plaintiffs are intitled to a diviſion of the eſtate, 2 Vea. 
2, 
380 in the caſe of Goodtitle and Stoales, in the king's 
bench: H. 26 G. 2. By indeatures of leaſe and releaſe, 
dated in the year 1695, and made between Fohn Gurl 
and his wife of the one part, and William Purefoy and Pe- 
ter Capper of the other part, the ſaid John Gurl granted and 
releaſed to the ſaid Purefoy and Capper and their heirs, the 
lands in queſtion, to the uſe of ſuch and ſo many of the 
children of the ſaid Gurl, on the body of his ſaid wife 
begotten, in ſuch manner, and in ſuch ſhares, as the 
ſaid John Gurl ſhould appoint ; and in default of ſuch 
appointment, to the uſe of all ſuch children equally to be di- 
vided : with a remainder to the right heirs of the ſaid 
John Gurl.— John Gurl died, without making any ap- 
pointment, leaving his widow, and children, Richard, 
fort Peter, and Wilmot. The queſtion was, whether 
y the words ** 79 the uſe of all ſuch children equally to be di- 
tt vided” the children'took as tenants in common, or as 


jointenants, in which caſe Milmot, who married the de- 


ſendant, being the only ſurviving child, would take the 
whole. Les Ch. J. delivered the opinion of the court: 
This caſe depends upon the clauſe (abovementioned). 
The defendants have inſiſted, they ought to take as joint 
tenants, Joint tenants muſt be to the land in one right, 
and by one joint title, and they muſt have one joint ffee- 
hold. Tenants in common take differently, as is Jaid 
down, 1 Inff. ſe. 2972. 296, 297. from which it does 
appear, that no particular words are neceſſary to create a 
tenancy in common. The queſtion then comes to this; 
Whether the children do not take ſeveral freeho!ds, with 


a ſeveral occupation? To make them tenants in com- 


mon, would be to conſtrue every word in this deed as 
operative, . No words in a deviſe or a grant ſhall be con- 


1 — —— 
— e — — 


() Vid fi pra, 11. 
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ſtrued void, if they can be conſtrued otherwiſe conſif. 
ently. (3 Lev. 373.) There is no doubt at this time gf 
day, but that the words equally to be divided, in a will, 
make a tenancy in common. In the caſe Crs. Eliz. 443, 
695, it was firſt determined to be ſo. There is no deter. 
mination where in a deed to uſes they will, Tt has been 
objected, they have a joint title in the freehold; ang 
the words -qually to be divided will not ſever it: And tho 
the ſtatute of uſes executes the uſe to the poſſeſſion ; yet 
it leaves the eſtate ſubject to the ſame uſes : The intent 
cannot prevail here: and theſe words, in a conveyance at 
common law, would not create a tenancy in common, 
But the queſtion here is not, whether the joint title is 
ſevered ; but whether any joint title is conveyed, If 
land be given to A. and B. to hold one moiety to A. and 
his heirs, and the other moiety to B. and his heirs ; they 
take as tenants in common. And where the grantor, in 
the ſame clauſe, and uns flatu, uſes the words equally to be 
divided; he intends to convey an equal property in the 
land, and to the fee, to each, This is the opinion of 
Popham, Cra. Elix. 696. in his argument, I cannot think 
. the clauſe here is nugatory, or of no effect. Ihe intent 
of the party operates to paſs the whole fee. There is no 
rule in law, to prevent the court from making a con- 
ſtruction, according to the intent of the party, in a deed, 
The true reaſon, why the words equally to be divided make 
a tenancy in common, is from the apparent intent that 
the eſtate ſhould be divided: And ſuch a conſtruction 
ought to be made, if there be no rule to the contrary ; and 
no preciſe words are . The caſe in 2 Ventr. 365. 
is in point: A covenant to ſtand ſeiſed to the uſe of A. tor 
life; and after, to two equally to be divided, 1 Inft. 191. 4, 
If a verdict find that a man hath two patts of a manor, 
or the like, to be divided into three parts: they are 
tenants in common, by the intendment of- the verdict; 
and if in a verdict, there is no reaſon why not in a deed. 
| Carth. 343. Leigh. v. Brace. A conveyance by way of 
- uſe ſhall be conſtrued as a will, with reſpect to the inten- 
tion of the parties. The caſe of Fiſher and Mig cannot 
now be departed from; it is mentioned in the caſe of 
Philips and Stringer, as if this judgment had been re- 
_ verſed ; but it was not. The whole reaſoning of Holt's 
argument, in the ſaid caſe of Fiher and Wig, is applied 
to the ſuppoſition of a conveyance at common law : but 
jt does not from that appear, what his opinion would have 


been, upon a direct deed to uſes as here, In the caſe of 
; Rigan 
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Rigden and Valier, lord Hardwicke Ch. J. declared upon 


the beſt conſideration he could give the caſe, that he was 
inclined to think, that the words equally to be divided, whe- 
ther in a will or deed, create a tenancy in common. 
And judgment was given for the plaintiff by the whole 
urt. 

ad in the caſe of Peat and Chapman, Aug. 3, 1750 : 
The teſtator deviſed all the reſt and reſidue to be divided 
betwixt two. By Sir John Strange, maſter of the rolls: 
This muſt be underſtood to be equally divided, and is a 
tenancy in common; and by the death of one in the life 
of the teſtator, his moiety ſhall not ſurvive to the other 
deviſee of the reſidue, but be confidered as undiſpoſed of 
by the will, and divided among the next of kin, as if no 
deviſe thereof had been. 1 Fez. 542. (i) 

19. A deviſe of all a man's goods and mortgages to his 
executors, is a good deviſe, and will paſs all the lands 
mortgaged; for the equity of redemption paſſeth to the 
deviſee. Gad. O. L. 377. Cre. Car. 37 

But by a general deviſe of all lands, tenements and 
hereditaments, a mortgage in fee ſhall not paſs, unleſs the 
equity of redemption be forecloſed; and if aſter, ſuch 
deviſe made, a forecloſure is had, yet ſuch eftate ſhall not 
paſs by thoſe general words of lands, tenements, and 
hereditaments, becauſe a forecloſure is conſidered as a 
new purchaſe of the land. The intereſt of the land muſt 
be ſomewhere, and cannot be in abeyance; but it is not 
in the mortgagee, and therefore mult remain in the mort- 
gagor, If a man deviſes his eſtate, and after makes a 
mortgage in fee, it is a total revocation in law, yet in 
equity it is a revocation only pro tanto. And the mort- 
gagee with regard to the inheritance, is a truſtee for 


9 


(i) Perkins v. Baynton, 1 Bro. 118. Frances Nott gave by 
her will, „to S. B. and W. B. 1500 l. jointly and between 
them.!“ W. B. ſurvived S8. B. and q̃uſiſted that the joint legacy 
ſurvived, and that he was intitled to the whole. But by lord 
Thurlow, C. the one word here is jointly, the other between them ;; 
they muſt be ſo put together as to effectuate the intent. In 
Haws v. Haro, 3 Ath. it is laid down that if words are ſo in. 
conſiſtent that they cannot ſtand or be reconciled together, the 
court muſt reje& thoſe words which are leaſt conſiſtent with the 
intention of the teſtator. The intent here was to give to each 
an uſable intereſt, as it is a ſum of money which reſolves between 
them ; and his lordſhip decreed, that the ſurvivor was not in- 


tiled to the whole legacy. 
7 the 
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the mortgagor till a forecloſure, 1 Ath. 605. 2 Ba 
Abr. 85 
20. By the word lands, an advowſon will not paſs ; but 
by hereditaments it may. Forteſe, 351. = Mo; 

But fee farm rents, portions of tithes, or any other 
right out of lands, will paſs by a deviſe of lands. Viner. 
Deviſe. K. 

21. Where lands are appointed to be ſold, and it is not 

ſaid by whom; the executor, ought to fell, becauſe he is 


the perſon intruſted with the execution of the will. Lay 


of Teſt. 121. Law of Ex. 221. And a court of equity 
will compel the heir at law, and all other proper parties to 
Join in the ſale. 1 th. 490. | 

H. 26 El. Vincent and Lee. A ſpecial verdict was 
found, that A. was ſeiſed of certain lands in fee, and de- 
viſed the ſame in tail, and if the donee died without iſſue, 
that his-ſaid lands ſhould be ſold by his ſons in law, he 
in truth having five ſons in law; one of his ſons in law 
dicd in the life of the donee, and after the donee dieth 
without iſſue, and then the four of the ſons in law (old 
the land: and it was adjudged, that the ſale was good, 
becauſe they were named generally, by his ſons in law, 
and the lands could not be fold by them all; and the 
words of the will, in a benign interpretation, are ſatisfied 
in the plural number, albeit they had but a bare authc- 
rity, But if they had been particularly named, it had 
been otherwiſe. 1 Int. 113. 

But if a man deviſeth lands to his executors to he fold, and 
maketh two executors, and the one dieth ; yet the ſur- 
vivor may ſell the land, becauſe as the eſtate, fo the truſt 
ſhall ſurvive. And-ſo note a diverſity between a bare 
truſt, and truſt coupled with an intereſt. 1 In. 113. 

Yet in neither of thoſe caſes, albeit one retuſe, can the 
other make ſale to him that refuſed ; becauſe he is party 
and privy to the laſt will, and remaineth executor till, 
1 Inf. 113. | 

And hereupon lord Coke ſays, 'his advice to them that 
make ſuch deviſes by will, in order to make it as certain 
as they can, is, that the ſale be made by his executors or 
the ſurvivors or ſurvivor of them, if his meaning be ſo, 
or by ſuch or ſo many of them as take upon them the 
probate of his will, or the like, And it is better'to give 
them an authority than an eſtate, unleſs his meaning be 


_— IEEE EARN 
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(4) Vid. infra, Payment of debts, 4. and 8. 
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they ſhould take the profits of his lands in the mean time 
and then it is neceſſary that he deviſe, that the mean pro- 


fits till the ſale ſhall be aſſets in their hands; for other- 


wiſe they ſhall not be ſo. 1 fe. 113. 

For where the teſtator deviſeth that his executors fb ill 
211 his land, there the land deſcendeth in the mean time to 
the heir: and until the ſale be made, the heir may enter 
and take the profits. But when the land is deviſed 79 his 
executor to be ſold, there the deviſe taketh away the deſcent, 
and veſteth the eſtate of the land in the executor, and he 
may enter and take the profits, and make ſale according 
to the deviſe. And in ſuch caſe, the executor is- bound 
to ſell ſo ſoon as he can; for that the mean profits taken 
before the ſale ſhail not be affets; and therefore he mighe 
otherwiſe take advantage of his own laches. 1 Inſt. 236. 
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Where there is a deviſe of lands to truſtees to fell, to [Refolting tru 


pay debts ; the heir ſhall have the ſurplus. Law of Te. 
114. — 

For whatever intereſt in, or profits out of a real eſtate, 
are undiſpoſed of by a teſtator, the ſame ſhall deſcend to 
the heir; and he takes them, not by the will, or the in- 
tent of the teſtator, but they are caſt upon him by the 
law, for want of ſome other perfon to take. Caf. Talb. 


44. | 
Thus, the teſtator by will deviſed all his lands to truſ- 


tees to ſell, and diſpoſe of the money as he by writing 
ſhould appoint; and for want of ſuch appointment, ta 
his four nephews. The teſtator by writing appoints his 
truſtees to pay ſeveral ſums to ſeveral perſons, but not to 
near the value of the land. It was held, that the nephews 
ſhould not have the refidue, but that the heir at law 
ſhould have it, as an intereſt reſulting, and not diſpoſed 
of, City of London and Garway, 2 Vern, 571. 

A perion deviſed his real eſtate to his executors, to be 
ſold for payment of debts ; the ſurplus, if any be, to be 
deemed perſonal eſtate, and to go to his executors, to 
whom he gave 20 l. à piece. It was decreed, that the ſur- 
plus ſhould be a truſt tor the heir at law: And the ſame 
was afterwards affirmed in parliament, Counteſs of Briſtol 
and Hungerford. 2 Vern. 645. (1). Ke 

| he 
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(!) Where a teſtator directs his real eſtate to be ſold, and the 
produce blended with his perſonal, and wills the whole away, 
equally diſregarding his heir and next of kin; if any of the 
[egatees die before the teſtator, ſuch part of their legacy as aroſe 

| from 


as to the ſure 
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The teſtator deviſed to his nephew ſeveral. lands, to 
hold to him and his heirs for ever, in truſt to be fold for 
payment of all his debts and legacies, within a year after 


his death, and made him executor, but gave him no legacy, 


It was held, that there was no reſulting truſt for the heir 
at law; for then the executor, who is taken ngtice of as 
bis nephew, would have nothing for his trouble. Cun- 
ningham and Melliſh, Prec. Ch. 31. 2 Vern. 247. 

If lands be deviſed for payment of debts : the executor 
may ſell, tho' authority be not eſpecially given him: but 
otherwiſe, if ſuch deviſe had been for legacies only, or for 
raiſing portions, or the like; for in fuch caſe there 
had been no remedy but in chancery againſt the heir, 
1 Keb. 14. | 

If lands be deviſed on truſt, out of the rents and profits to 
pay debts and legacies ; if the rents and profits will not 
raiſe it in a convenient time, the truſtees may fell : for 
the words [| profits of lands] eſpecially when to pay debts or 
portions, imply any profits that the land will yield, either 
by ſelling or mortgaging. 1 P. Will. 415. 

If lands be devifed to be fold for payment of portions, 
and one of the children dies after the portion is due, and 
before the lands fold ; the adminiſtrator of the child is in- 
titled to the money. 1 Fern. 276. 

For lands deviſed to be fold, or in truſtees hands, for 
payment of debts, portions, or the like, are to be deemed 
as money ſo far as there are any ſuch to be paid: and fo 
money deviſed to buy lands, is to be deemed as lands. 
But with reſpect to the heir at law or reſiduary legatee, 
the lands fo given in truſt, or deyiſed for payment of debts 
or legacies, ſhall be deemed as land ; and he may, by pay- 
ing the debts or legacies pray a conveyance, 9 Mod. 
170. 
So if money be deviſed to be laid out in land, and ſet- 
tled on a man and his heirs; he may come into court, 
and pray to have the money, and that no purchaſe may 
be made; for no other has any intereſt in it. But if he 
die before it is paid or laid out in land, and the queſtion 
is between the heir and executor who ſhall have it; the 
heir ſhall have it, and it ſhall be conſidered as land; firſt, 


— 17 


— 


from the realty ſhall reſult to the heir at law ; and ſuch as aroſe 
from the perſonalty ſhall go to the next of kin. Digby v. Le- 
gard, before lord Bathurſt, 3 P. Wms. 22 1. Akroyd v. Smith- 
Jon, 1 Bro. 503. Robinſon v. Taylor, 2 Bro. 589. 

becauſe 
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pecauſe the heir in all caſes is favoured : and ſecondly, if 
the executor ſhould have it, it would be againſt the 
words of the will, which gave it to the heir. Prec. Cha. 
r he purchaſer of land is in general not bound to look 
to the application of the purchaſe money. Smith v. Guyon, 
1B. 10. 186 ef n. , 

22. Deviſe of a rent charge to his younger ſon, towards 
the education and bringing him up in learning ; it is not con- 
ditional, and he ſhall have the rent tho* not brought up 
in learning, and the words (towards his education) are only 
to ſhew the intent and conſideration of the payment of 
the ſum. 2 Lev. 151. | 

Deviſe of lands to his wife for life, remainder to his 
ſecond ſon in fee; provided if his third ſon ſhall within 
three months after the wife's death pay 5001. to the ſaid 
ſecond ſon his executors or adminiſtrators, then he deviſed 
them to the ſaid third ſon and his heirs. The third ſon 
died, leaving the wife: Then the wife died. The heir of 
the ſaid third fon may enter upon the lands, upon pay- 
ment or tender of the 500 l. It is not a condition, but 
an executory deviſe. MH. 5 G. Marks and Marks, 10 Med. 

20. 

l Note, Executory is ſaid to be, where an eſtate in fee, 
created by deed or fine, is to be afterwards executed by 
entry, livery, writ, or the like. Eſtates executed are 
when they paſs preſently to the perſon to whom convey- 
ed, without any after act. And an executory deviſe is, 
where a future intereſt is deviſed, that veſts not at the 
death of the teſtator, but depends on ſome contingency 


which muſt happen before it can veſt, If a particular 


eſtate is limited, and the inheritance paſſed out of the 
donor, this is a contingent remainder ; but where the fee by 
a deviſe is veſted in any perſon, and to be veſted in another 
upon contingency, this is an executory deuiſe. And in all 
caſes of executory deviſes, the eſtates deſcend until the 
contingencies happen (m). 

Deviſe, If my fon and my two daughters die without 
iſſue of their bodies, then all my lands ſhall remain and 
come to my nephew and his heirs. Here no eſtate is de- 


— 


(n) The reader will find much profound learning en this 
branch of law, conveyed in an elegant ard petſpicuous man- 
ner, in the writings of che late Mr. Fearne on Contingent Re- 
mainders and Executory Deviſes. 
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viſed to the ſon and daughters by implication; the words 
only import a deſignation or appointment of the time 
when the Jand ſhall come to the nephew, namely, when 
the ſon and two daughters ſhall happen to die withou 
iſſue, and not before. For no eſtate being created to the 
ſon and daughters, the nephew van take nothing by way 
of remainder ; ſor that muſt deſcend to the heir at lay, 
A remainder cannot depend upon an abſolute fee ſimple, 
that being hut the reſidue of an eſtate. For when all z 
man has of an eſtate, or any thing elſe is given or gone 
away, nothing remains, and no other or further eſtate can 
be given or diſpoſed, and therefore no remainder can be of 
an abſolute fee ſimple. Yet, in another reſpect, an eſtate 
in fee may be deviſed to one, and to be in another upon a 
contingency, as default of paying a ſum, or ſuch a one's 
dying without iflue living the other, or ſuch like. Yaugh, 
259. 270. 


A man deviſed his lands to one, and deviſed alſo that payin; 
the ſaid deviſee ſhould pay a rent to A. and that A. might WW third: 
diſtrain for it; and if the deviſee fail of the payment of 100 l. 
the rent, that the heirs of the deviſor might enter. This tator 
is a good diſtreſs, and a good condition. 1 Lev, 269. her fif 


Deviſe to his wife; proviſo, and my will is, that ſhe 
ſhall keep my houſe in good repair z this is a good con- 
dition. So a deviſe of lands to one, paying 10 l. to another, 
is a good condition. 1 Lev. 174. | 

,Deviſe of 100 1. to his wife, for and in diſcharge of her 
dower ; is a condition, that ſhe ſhall not have the 1001; 
till ſhe make a diſcharge of her dower. Cro. Elix. 274. 

If a man deviſeth land to an executor to be ſold ; this 
amounts to a condition. 1 1. 226. 


The mortgagee by will remits part of the mortgage after ti 
money and all the intereſt, F the reft be paid within three being i 
years. If the mortgagor doth not pay within three years; Peer lor 
he loſes the benefit of the bequeſt. 1 Cha. Ca. 51. be relie 

If lands are deviſed in fee, upon condition that the de- declarin 
viſee ſhall not alien; this condition is void: And ſo it is give fa 
of a feoffment, grant, releaſe, confirmation, or any other conditic 
conveyance whereby a fee fimple doth paſs. For it is ab- Whe 
ſurd and repugnant to reaſon, that he who hath no poſſi- beir at | 


bility to have the land revert to him, ſhould reſtrain bis decauſe 
feoffee in fre ſimple, of all his power to alien. And ſo it f any u 
is, if a man be poſſeſſed of a leaſe for years, or of a horſe, leviſee i 
or of any other chattel real of perſonal, and give or fell his If of tl 
whole intereſt or property therein upon condition that tlie and muff 
donee or vendee ſhall not alien the ſame; this is void: v4. 1 J. 

8 becauſe Vor. 
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bectuſe his whole intereſt and property is out of him, ſo 
23 he hath no -poſfibility of a reverter : and if ſuch con- 
tion ſhould be good, it would ouſt him of all the power 
which the law'gives him, which would be'againſt reaſon, 
ind therefote ſuch a condition is void. 1 Inft. 223. 


or to a daughter When (he ſhall be married; it ſhall de- 
{end to the heir in the mean time. 1 Sid. 15 3. 
The teſtator, having the®reverſion of lands of which 
another was tenant for life, deviſed the lands to a man 
when he ſhould marry his daughter. The tenant for life 
dies, The lands ' ſhall deſcend, until the deviſee ſhall 
marry the daughter. 1 Keb. 802. an As 
If executors or others who ate put in truft by deviſe to 
ſell,” or the like, will not perform the truſt : the heir may 
enter. Br. Deviſe, 46. i 
A deviſe of lands was made, to the eldeſt daughter, 
paying 100 l. to the ſecond 2 and 100 l. to the 
third daughter; and if the eldeſſ daughter did not pay the 
100 |. to the ſecond daughter by ſuch a day, then the teſ- 
tator deviſed the land to the ſecond daughter, the paying 
ber ſiſter's portion by a certain day; and if ſhe did not 
pay, then he deviſed the land o the third daughter. It 
was reſolved, this was not in the nature of a mortgage, to 
be redeemable after the time of payment was over; but 
that the eldeſt daughter not paying at the time appointed; 
the ſecond daughter ſhould have the land, and the eldeſt 
had no relief. 2 Freem. 206. 10 
The teſtator de viſed lands to one, upon condition to pay 
30,0001. to his granddaughter and heir at law, to wit, 
1000 l. a year for the firſt ſixteen years, and 2000 l. a year 


being in arrear, the heir enters. It was reſolved by Cow- 
per lord chancellor, that the deviſee of the lands ſhould 
de relieved upon paying the 10001. with intereſt; the court 
declaring, that they would relieve wherever they could 
give ſatis faction or compenſation for the breach of the 
condition. 1 Salk. 156. 2 Vern. 594. * 

Where the deviſee, who is to pertorm the condition, is 
heir at law, notice of a condition muſt be given to him; 
decauſe he having a title by deſcent need not take notice 
If any will, unleſs it be ſignified to him: But where the 
leviſee is a ſtranger, and not heir, be muſt inform him- 
if of the eſtate deviſed to him, and upon what terms, 
and muſt take notice of the condition at his peril, Cart. 
54. 1 Jentr. 200. aan | 
Vox. IV. M 23. De+ 


Wen the deviſe is to an infant, when he ſhall be born q 


after till the whole ſhould be paid. Of which, 1000 J. 
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to introduce perpetuity, are voig.; for wills, tho? favour. 


never veſt, Gilb. 116. 2 Bac. Abr. 80. 
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23. Deviſes, as well as other ſettlements, which tend 


ably expounded, are yet to be conſtrued 3 the 
common rules of the courts at Jaw and equity: nce it 


is, that a deviſe to John and his heirs, the remainder to 
Thomas and his heirs, is void ; for that the law in. no caſe 
will allow a limitation of a fee {imple upon a fee ſimple; 
becauſe by a deviſe to John and his heirs, the deviſor hath 
transferred the, whole eſtate to him, and then the limitz- 
tion over mult be impertinent and void, when the deviſar 
before bad given the whole eftate. Nor can his deviſe bg 
good by way of future intereſt, or a remainder to veſt up- 
on a contingency ; becauſe no man can ſay when the heirs 
of John will fail: and to allow the remainder to Thoms: 
to be good upon ſuch a diſtant contingency, is to perpe- 
tuate the eſtate in the family of John, to preſerve a re. 
mainder or intereſt in Thomas, which probably may 


But tho” the law will got allow a preſent remainder to 
be limited. upon a fee, yet a future contingent eſtate may 
be limited upon a fee, where the contingency upon which 
it is to veſt, is to happen in a ſhort time; And therefore if 
2 deviſe be made to John and his heirs, and if bedie with- 
put. iflue, living Thomas, then to Thomas and his heirs; 
there nothing veſts immediately in Thomas, becaule the 
whale eftate is transferred to John ; yet the limitation is 
good by way of executory intereſt or deviſe z becauſe it is 
to veſt on a contingency which is to happen on a life io 
being, therefore out of he inconvenience or danger of: 

tpetuity; becauſe John is only tied up from alienating 
— for life, and his heirs are at liberty to diſpoſe of it 
after the death, of Thomas, Gzlb. 116. 

The utmoſt length that has hitherto been allowed for 
the contingency of an executory deviſe to happen in, i 
that of a lite or lives in being, and one and twenty yea! 
afterwards. As when lands are deviſed to ſuch unbors 
ſon of a feme covert, as ſhall firſt attain the age 0 
twenty-one, and his heirs; the utmoſt length of time 
that ean happen before the eſtate can veſt, is the life df 
the mother and the ſubſequent infancy of ber (on; and 
this. bath been decreed to be a good executory devile 
2 Blackſt, 174. (n) 7 | | 
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If a man deviſe a perſonal chattel to one, the remainder 
of it to another ; the firſt deviſee hath the whole property, 
and may diſpoſe of it as he pleaſeth ; for ſuch chattels 
wil! bear no limitation over, becauſe being commonly 
moveable things, they are ſubject to be broken, worn out, 
or loſt, in the compals of a life: and therefore it were 
ridiculous to ſuffer a limitation, which the nature of the 
thing will not bear. Gilb. 117. 

But otherwiſe it is of a real chattel; as of an uſe: It 
was indeed formerly held, that ſuch limitations of re- 
mainders of terms are void : but at length the court of 
chancery interpoſed, to reQify the rigour of the common 
law, and bath ſettled ſuch remainders of terms to be good, 
where the ſettlement doth not tend to introduce perpe- 
tuity., Gelb. 118. 

Tverefore if a term be deviſed to John and the heirs 
male of his body, provided if John dies without ifſue in 
the life of Thomas, then the term to go to another ; this 
laſt limitation is good, becauſe there is no danger of a 
— for the contingency on which it is to veſt is to 

ppen within a life in being. Gilb. 118. 

if the limitation had been to John in tail, and the 
remainder over to another; here the laſt limitation had 
been void, becauſe the whole property of the term being 
in John, the limitation over, which is to veſt on the con- 
tiogency of John's dying without iſſue, is too diſtant” to 
expect: whereas in the former caſe, the limitation after 
the intail to John is good by way of future intereſt or ex- 
ecatory deviſe, becauſe it is to veſt in the compaſs of a 
life, or not at all ; and it doth not look like a perpetuity, 
to oblige Jobn fram alienating becauſe the eſtate will be 
free from-the clog when the life is ſpent, and whoever 
is proprietor afterwards may diſpoſe of it at pleaſure, 

119. 

E. 1731. Fereyes and Robertſon. A man by his will 
deviſeth. bis leaſehold eſtate, and other his chattels 
real, to his fon William and to the iſſue of his body 
and if he die without iſſue, to his ſon B. and the 
iſue of his body; and if he die without ifſue, to C. 
and ſo on. By the whole court, The whole intereſt 
reſts in William, and ſhall go to his exccutors or admi- 
viſtrators,' and the limitations over ace void, Bunb. 30r. 

But a leaſe aſſigned in truſt for A. for life, re- 
mainder to B. for life, with remainder to twenty other 
perſons all in being at the time, is good; becauſe 
they are like candles all lighted at a time, and have an 

M 2 eaſy 
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So to A. for life, remainder to his firſt iſſue for life, is 
good; becauſe no vaſt uncertain diſtance of time. Law 
of Teft. 99. | — 
In general, it ſeemeth to be agreed, that where the de. 
viſee or grantee of a leaſchold would be tenant in tail in 
caſe of a freehold, he ſhall have the whole intereſt in the 
Jeaſehold; and all limitations over are void; but where he 
would be only tenant for life in caſe of a freehold, the 
limitation of the leaſchold over will be good. | 
Maney cannot! be deviſed from one to another; as for 
inſtanee, the teſtator had three daughters to whom he de- 
viſed 540 J. equally to be divided; and if any of them 
died without iſſue, her part to go to the ſurvivor ; one of 
them martied and died without iſſue; the huſband exhi. 
bited a bill againſt the executor and the ſurviving fiſters 
for his wife's part, being 180/; and had a decree: be. 
cauſe a ſum of money cannot be intailed.* 2 Fenty! 349. 
So in the caſe of Butterfield and Butter field, Oct. 29, 
1748; where money was deviſed to one för life,” and the 
heirs of bis body; and if he died without Heirs of his 
body, then to go over: it was held, that the whole pro- 
perty veſted in the firſt taker, the limitation being too 
remote. And it was ſaid to be an eſtabliſhed rule, that 
where perſonal <ftate is given for life, and (hen to the 
indefinite heirs of the body, there being no recovery by 


2 common probability of determination. 
2 


Which the intail of perſonal eſtate can be barred,” the 


firſt, taker may diſpoſe of it as he plesſes: and tho' 2 


perſonal cannot deſcend as a real eſtate, yet if it was in- 


{ Devite of the 
uſe of chittels 
perſons), ] 


tended to go in that courſe of deſcent; which would” be 
an intail ot land, the firſt taker has the abſolute property, 
and the remainder over cannot take effect. 1 Fezey, 133: 
But the 2ſe of chattels perſonal may be bequeathed to 
one for life; and after, the property to another: ſo that if 
one will that A. ſhall enjoy the uſe of his houfhold ſtuff 
during his life, and after that it ſhall remain to B.; this is 
4 good. deviſe thereof to B. But if the property of the 
thing be bequeathed to the firſt of them, then it is other- 
wiſe; for the gift of a chattel perſonal,” tho” but for an 
hour, is a gift thereof for ever; provided that the teſta- 
tor make it abſolute, and not conditional. Sin. a. 207. 
12 ACSI. oro 4 | 
A deviſe of goods to A. for life, with remainder after 
the deceaſe of A. to B. It was ſaid” to be now clearly 
ſettled, that it is a good deviſe to B. and that B. 9 
SIT 10 | Ibit 
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vita bill againſt A. to compel him to give ſecurity that 
— ſhall-be forthcoming at his deceaſe: and is all 
one whether the goods or uſe of the goods be deviſed for 


life, 2 Free n. 206. | IT 

M. 1696. Hyde and Parrot. The teſtator bequeathed 
all his houſhold goods to his wife for life, and after to his 
ſon : It is a good deviſe over, and the ſame as if the des 
viſe had been only of the uſe of them for her life. And 

lord Somers: It is a rule, where perſonal chattels are 
deviſed for a limited time, it ſhall be intended the uſe of 
them only, and not the thing itſelf. 2 Yern. 331 

M. 1702. Hale and Burrodale. A farmer deviſed his 
ſtock, which conſiſted of corn, hay, cattle, and the like, 
to his wife for life, and after her death to the plaintiff. 
It was objected, that no remainder can be limited over of 
ſuch chattels as theſe, becauſe the uſe of them is to ſpend 
and conſume them. But the maſter of the rolls ſaid the 
deviſe over was good: but ſaid, if any of the cattle were 
worn out in uſing, the defendant was not to be 'agſwer- 
able for them; and if any were ſold as uſeleſs, the de- 
fendant was only to anſwer the value of them at the 
time of ſale. And an account was decreed to be taken 
accordingly. 1 Abr. Caf. Eg. 361. | 2 

T. 1720. Upwell and Halſey. The teſtator, being poſs 
ſeſſed of a perſonal eſtate of the value of 3331, having a 
wife and ſiſter, but no iſſue, deviſed that ſuch part of his 
eſtate as his wife ſhould leave of her ſubſiſtence ſhould 
return to his ſiſter and the heirs of her body, and made 
his wife executrix. The wife married; and died, livi 
her huſband, The maſter of the rolls ſaid, that it is 
now eitabliſhed, that perſonal things or money may be de- 
viled for life, and the remainder over; and that tho' it be 
true, that the wife had a power over the principal ſum 
provided it had been neceſſary, yet not otherwiſe. And 
he directed, that the maſtgr ſhould inquire how much had 
deen applied for the wife's ſubſiſtence, and the huſband 
to account for the reſidue. 1 P. Mill. 65 1. [& P. Hyde 
v. Parratt, Ib. 1. ] 

Where a man deviſes goods to go as heir-looms with 
ſuch an eſtate, ſo far as by law they may; the court, to 
the end that the teſtator's intention may take effect, will 
decree a conveyance from him to whom they may come as 
perſonalty. Bernard. Cha. Ca. 54. (o) 
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De viſs to chil- 


dren yet un- 
born. 


. mere might in ſuch a caſe be ſo far regarded as to be looked 


his, Form and manner. 


24. A deviſe to one's children and grandchildren gene. 
rally refers only to ſuch children and grandchildren 23 
were living at the time of making the will; but if a de- 
viſe were to one's children and grandchildren living 
the time of the death of the teſtator, a child in uentre [a 


upon as living. 1 P. Will. 342. | 
For a deviſe to an infant in ventre ſa mere is good; and 


tte freehold ſhall deſcend in the mean time. 1 Rolt's Al, 


a 1 Lev. 1 3s: p 

if a man deviſes lands to be ſold, for the increaſe of 
children's portions ; a child born ſince the will fhall have 
a ſhare. 2 Cha. Rep. 211. () 

So where a man conveyed a term for 500 years, upon 
truſt to raiſe 1500 |. for ſuch child or children as he ſhould 
have living at his death ; and died, leaving no child, but 
his wife enſient of a daughter, which was after born: It 


was decreed, that this daughter was a child living at his 


death, within the meaning of the truſt. And the direc- 
tion of a truſt is not ſo ſtrictly conſtrued as the limitation 
of an eſtate at law; and in Luttere/'s caſe, in lord Bridg- 
man's time, a bill was brought on behalf of an infant 
in ventre ſa mere to ſtay waſte, and an injunction was 
granted. Hale and Hale, Prec. Ch. 50. 

And by the 10& x1 W. c. 16. Where any eſtate ſhall, 
by any marriage or other ſettlement, be limited in te. 
mainder to, or to the uſe of the firſt or other ſon or ſons 
of the body of any perſon lawfully begotten, with re- 


mainder over to the uſe of any other perſon; or in te- 


mainder to, or to the uſe of a daughter lawfully begotten, 
with remainder, over to any other perſon : any ſon or 
daughter of ſuch perfon lawfully begotten, that ſhall be 
born after the deceaſe of his father, may by virtue of ſuch 
ſettlement take ſuch eſtate ſo limited, in the ſame manner 
as if born in the lifetime of their father; altho' there 
ſhall happen no eſtate to be limited to truſtees, after the 
deceaſe of the father, to preſerve the contingent te- 
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v. Burflem, 3 Bro. 101. 

Deviſe to truſtees to permit 7. C. to receive the rents 
for his life, and after his death to ſell the eſtate and divide the 
money amongſt all and every the child and children of T. C. u 

the age of twenty-one. Sir L. Kenyon, M. R. decreed that 4 
child born after the death of teſtatrix ſhall take, Congri® 
- vi-Congreve, 1 Bre. 550. 3 | 

5 5 * 


11 | mainder 


and —— his repreſentative. Fol v. Burnell, 1 Bro. 274 
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mainder to ſuch after - born children until they ſhall come 
4 . 

- 9 2. Jones and Fulham. The teſtator, being 
poſſeſſed of a term, deviſed it in theſe words:  « To my 
« wife for her life ; and after her deceaſe, to fuch child 
« as my ſaid wife is now ſuppoſed to be with child and 
« enfient of, and his heirs for ever: Provided always 
« that if ſuch child, as ſhall happen to be born as afore»> 
« ſaid, ſhall! die before it has attained the age of 21 yeats, 
« leaving no iflue of its body; then the reverſion of one 
« third part to my ſaid wife, and the other two thirds to 
« my ſiſters.” The teſtator dying within a month after, 
the wife entred, and enjoyed during her life, but had no 
child or miſcarriage. And upon her death the queſtion 
was, Whether, as no child had ever been born, the re- 
mainders, limited upon his dying under 21 without iſſue, 
could take effect. And after ſeveral arguments, it was 
held by the court of king's bench, that they might; that 
tho' formerly there had been opinions to the contrary, yet 
according to the Jaw now ſettled, the deviſe to the infant 
in ventre ſa mere was well limited, and if any child had 
been born, would have paſſed the term accordingly : fe- 
condly, that tho* no child was ever born, yet the remain- 
ders are notwithſtanding good; for there being no de- 
viſee, the deviſe, tho“ void only ex poſt facto, falls to the 
ground as much as if it had been void in its eteation, 
and this lets in the remainders immediately: that thb” the 
clauſe by which the remainders are limited is in words, 
ſtrictly ſpeaking, conditional, yet * do not make it a 
condition, but only a limitation. Laſtly, that the con- 
tingencies muſt happen within à reaſonable time: and 
therefore it may well operate by way of executory deviſe. 
And they ſaid they had ſeen the decretal order in the court 
of chancery, by which it appeared, that the fame queſ- 
tion, ariſing upon this ſame will and concerning the 
ſame premiſſes, came before lord Harcourt; and that he 
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(7) In Reeve v. Long, Salk. 228. 3 Lev. 408; The objec» 
tion that there were no tfuſtees to preſerve 'contingent re- 
mainders, and that therefore the frechold muſt be in abey- 
ance, prevailed in the opinion of all the judges The bouſe 
of peers, perhaps influenced by the hardſhip of the caſe, reverſed 
the Jugwent of the courts below, and ſoon after procured 
this 2 E to be paſfed, to ſettle the pole See Ld. Kenyon's 
opidion” in Lancaſhire v. Lutraftirt, 5 T. Ref. bo, See alſo 
1 T. Reps 634." Har. Go. Lis. 298. 9. Bui: N. F. tos, y 
$4; M 4 was 
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was of opinion, that the Ai over of the reverſion in 
thirds to the wife and two ſiſters was good, notwith- 
ſtanding the wife was not enſient with any child. Vin. 
Deviſe, L. 53. £3:'en 

25. Tbe father ſettled a leaſe, with reference to his 
— heme will: in which he gave 5o0 l. to each of his daughters, 
ſhall be implied. to be paid at the age of twenty one; and if ahy ot 
all died before that age, then to others; but deviſed 
no maintenance to them till their portions became pay- 
able: By the court, a maintenance cannot be decreed, 


becauſe of the deviſe over. 1 2 Caf. . 3 Salt 


12 

But if there is no deviſe ven the aged will deems 
a maintenance in the mean time: T:bus in the caſe of 
Harvey and Harvey, E. 1722. The father ſeiſed of a real 
eſtate, and poſſeſſed of a perional.eſtate, and havibg ſe- 
veral children, deviſeth all his real and perfonal eſtate to 
his eldeſt ſon, charging the ſame; with 1000 l. apiece to 
all his younger children, payable at their reſpective ages 
3 of twenty-one; but in the will no notice is taken of main- 
= tenance for the younger children. in the mean time The 
younger children bring their bill, in order to recover in- 
tereſt, or ſome maintenance during their infancy. Upon 
which the maſter of the rolls, baving taken time to con- 
ſider of the caſe, and having been alſo attended with pre- 
* cedents, decreed, that the younger children ſhould re- 
| cover maintenance. He obſerved, that theſe being veſted 
| legacies, and no deviſe over, it would be extreme hard 
| | that the children ſhould ſtarve, when entitled to ſo con- 
| ſiderable legacies, for the ſake, of their executors. or ad- 
| miniſtrators, who in caſe cf their deaths would have the 
ſaid legacies: That in this caſe, the court would do, 
| what in common preſumption the father, if living, would 
| nay ought to) bave done; which was, to provide neceſ- 

daries for his children. 2 P. Vill. 22. | 
| Houſbold ſtuff. 26, It is uſual, in wills, to deviſe all he bouſhold fluff; 
by which words plate about the houſe, and not for orna- 
ment, paſſeth ; but books, cattle, — coaches, corn, 
| 


carts, plougbs, waggons, and any thing fixed to the free - 
holdjrwilhwot paſs by that word. Swin. a. 18 5. 
Houſhols goods 27. By 2 2 95 vo goods, plate will paſs. 
and tur nituse. 2 Vern. 618. 
1.14727 Nb 1 904 Oba. The teſtatrix deviſed 
21 net bouſnold goods 2 S. The que ſtion was, Whe- 
ther by the deviſe of the houſhold goods the plate ſhould 


1 Tho it was rdstal on 2 reference to a2 —— 
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that there were manifeſt intentions and declarations of the 
teſtatrix, that ſhe did not intend the plate ſhould paſs; yet 
the maſter certifying that the plate was commonly uſed in 
the houſe, all the evidence touching the intention of the 
party was rejefted, there being a compleat and plain will 
in- writing, which muſt not be altered or influenced by 
parol proof. 2 3k ft | HR | 
If a man devifeth 1200 J. to J. S. and by general words 
deviſeth all his goods chattels and houſhold goods in and 
about his houſe” to the ſaid J. S.; money in the houſe 
will not paſs, he baving a particular legacy deviſed to 
him. Swin. a. 185. 

By a deviſe of jewels, plate, pictures, medals, and fur- 


niture; it was decreed by lord Hardwicke, that library of 


books did not paſs under the word furniture, 3 A. 202. (r) 
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28. It is uſual likewiſe to deviſe all ** moveable Alt his gond« 
and immoveable : Now by the civil law, actions and rights wht it implies. 


of actions paſs by the word moveables, eſpecially when the 
words of univerſality are repeated in the will; as, I give 
to T. S. all my moveable goods and immoveable, of what 
kind ſoever, or whereſoever found. Stwin. a. 185. 

One deviſeth all his goods; and whether a debt by 
bond paſſed to the deviſee was the queſtion : Decreed by 


lord chancellor Cowper that it did; that theſe” words 


ſeemed at common law to paſs a bond, and to extend to 
all the perſonal eſtate; but this being in the caſe of a 


will, and a will relating to'a perſonal eſtate too, it ought. 


to be conſtrued according to the rules of the civil law: 
now the civil Jaw makes bona mobilia and bonn immobilia the 
membra dividintia of all eſtates; tona immobilia are land, 
bona mobilia are all moveables, which mutt extend to bonds, 
and therefore by the deviſe of all the teſtator's goods, 2 
bond mutt paſs, 1 P. Will. 267. (1) PR * 
: - : y 


( Under a bequeſt of Honold furniture, plate in the houfe 
at the teftator's death, whether in common ule or not, if ſuitable 
to the rank of the teſtator, pictures hung up, linen, and china, 
will paſs; but books in a library will not. Sir G. Kelly v.\Poww- 
kt, Amb. 605. Neither will jewels occa/ionally wworn paſs by the 
bequeſt of ** a cabinet of curioſities,” although uſually ſhewn 
with it. Ca vendiſb v. Cavendiſh, 1 Bro. 467. | 
(-) But where the teſtator gave to.. R. M. all Eis goods and 
chattels in Suffolk,“ and died, having goods and chattels there, 
and alſo in other counties. Lord 7 hurlowe C. held that a bond found 
in Suffolk did not paſs, becauſe though accounted inter bona no- 
tabilis of the dioceſe where it is found, (1 Ro. Ab. gog.) 2 
an 4 : TE 
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a deviſe of all his goods, a leaſe for years will paſs, 

if — be not ſome other circumſtance — —— 
ofthe deviſor. Swin. a. 200. | * 

But where a man deviſed to his neice all his goods, chat. 

telt, hauſpold fluff, furniture, and other things which then 

were, er ſhould be in his houſe at the time 0 "Bis death, and 


died, leaving about 2651. in ready money in the houſe; 


it was decreed, that this ready money did not paſs : for 
by the words ather things ſhall be intended things of like 
nature and ſpecies with thoſe beſere mentioned. M. 1729, 
Trafford and Berridge. 1 Abr. Eq. Caf. 201, 

do where a man deviſed ſo much of his perſonal eflate 
es ſhould be and remain on ſuch an eftate at his death; and 
there were, amongſt other things, corn, houſhold goods, 
plate, and 400 l. in money; it was decreed by the lord 
chancellor Hardwicke, that all ftock on the farm, live 
and dead, and all ſtores on the lands, did paſs; but that 
the 400 l. did not paſs by the deviſe. Incledon and Nortb- 


cCote, Mar. 2, 1746. 3 Ath. 4 


(t) * 

So where a man deviſed to * wife all bis houſpold goods 
and other goods, plate, and flock within doors and without, 
and bequeathed the re/idue of his perſonal eſtate to another; 
it was decreed, that the teſtator's ready money and bonds 
did not paſs by the word goods - for if the words were to 
be taken in ſo large a ſenſe, it would make void the be- 

ueſt of the reſiduum ; and therefore the words ather gon 
ſhould be underſtood to ſignify things of the like nature 
with houſbold goods, that the whole will might have its ef- 
ſect. 3 P. Will. 112. W 

29. Chattels are of two kinds, real and perſonal, Real 
chattels are ſuch as concern or ſavour of the realty ; as 
terms for years of land, the next preſentation to a church, 
and the like. Chattels perſonal (which are what are com- 
monly to be underſtood when goods and chattels are given 
by will) are properly things moveable, which may be an- 
nexed to or attendant on the perſon of the owner, and car- 


— = þ WR = 8 * —_— — 


n  , dia 


a choſe in action it has not that /ocality which can attach it to 4 
particular place. Moore v. Moore, 1 Bro. 127. See alſo Chaj- 
man v. Hart, 1 Fix. 271. where lord Hardwicke ſays, that ſuch 
a deviſe relates to the death of the teſtator, and the goods if re- 
moved before, (except contingently, as for fear of fire, or by the 
owner being ordered from ſhip to ſhip,) do not paſs, See allo 
Green v. Symonds, 1 Bro. 129. | 28 

% But ready money in a houſe, (including bank notes, ) if not 


an extraordinary ſum, will paſs by a deviſe of all things in the 


houſe. Prec. in Cha. 8. Chapman v. Hart, 1 Ver. 271. * 
| ri 
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; ried about with him from one part of the world to another. 
Such are animals, houſhold ſtuff, money, — corn, 
garments, and every thing elſe that can properly be put 
in motion, and transferred from place to place. 2 Blackfe. 
| 3. 2. c. 24. 
| By a deviſe of all his chattels, the deviſee ſhall not have 
; glaſs of the windows, wainſcot, tables dormant, fats in 
, the brewhouſe fixed to the freehold, nor furnaces, nor the 
box or cheſt where the teſtator's evidences are; nor doves 
in the dove houſe, nor fhſhes in the pond, nor deer in 
the park: for theſe things belong all to the heir. Cur/. 
181. 

30. If a man ſeiſed of land for life, or in fee, or in lande, implies 
tail, in his wife's right or his own, ſows it with corn or ing es. 
any manner of grain, and dies before ſeverance; it ſhall 

o to the executor of the huſband, and not to the wife or 
heir that ſhall have the land. Vent. 59. Swin. 214. 
2 Infl. 81. Hob. 132. | mg 

But where a man was ſeiſed of land in fee, and ſowed 

the land, and deviſed the ſame, and died before ſeverance ; 


- er RN t — 


„ 


, it was adjudged, that in this caſe the deviſee ſhould have 
; the corn; and not the executors of the deviſor ; for the 
l deviſee, in relation to the chattels belonging to the land, 
| is put in the place of the executors, by «the words of 
q the will, M. 20 Ja. Spencer's caſe, Winch, 51. Swin. 
a, 183, | x 
p 80 if a man ſeiſed in fee ſows copyhold lands, and ſur- 
| renders them to the uſe of his wife, and dies before the 
ſeverance: it ſeems that the wife ſhall have the corn, and 
| not the executors of the huſband : for this is a diſpoſi- 
q tion of the corn, it being appurtenant to the land: and 
U fince the huſband hath difpoſed of it during his life, it 
; eannot go to his executors, 1 R' Abr. 727. 
4 And the reaſon _ the corn paſſeth to the donee as 
£ appertaining to the ſoil when the property of the ſoil al- 
n ters, and yet ſhall not deſcend to the heir, as appertain- 
a ing to the ſoil when the property of the ſoil remains in 
a the firſt owner, is this: Becauſe every man's donation 
» ſhall be taken moft ſtrongly againſt himſelf ; and there- 
h fore it ſhall paſs not only the land itſelf, but the chattels 
. that belong to the land. But no chattels can deſcend to 
ie the heir, and therefore they go to the executor, Gilbert's 
4 Law of Evid. 250. 
4 So if land be fold; the corn growing ſhall go ta 
8 the purchaſer of the land, unleſs ſpecially excepted. 
; Wint. 59. | | 


ed 5 A per- 
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A perſon ſeiſed in fre ſows the land, and;after grants a 
it to A. for life, remainder to B.; A. enters, and dies before tl 
the corn is ſevered: His executors. or adminiſtrators tk 
ſhall not have the crop, becauſe he was not at any charge th 
or induſtry, but B. ſhall have it, Hab. 132. | | Io 
. Generally, the diſtinction ſeemeth to be, where the n. 
eſtate is determined by the act of the party himſelf, and th 
where it is determined by the act of another. lo 

And therefore, Littleton faith, if the leſſce, being tenant TY 
at will, ſow the land, and the leſſor after it is ſown, and 
before the corn is ripe, put him out; yet the leſſee ſhall a 
have the corn, and ſhall have free entry, egteſs and regrels, be 
to cut and carry away the corn, becauſe he knew not at ur 
what time the leſſor would enter upon him. Otherwiſe ſn 
it is, if tenant for years. who knoweth the end of his term, cr 
ſows the land, and his term ends before the corn js ripe ha 
in this caſe, the leſſor or he in the reverſion ſhall have the wi 
corn, becauſe the leſſee knew the certainty of his term bo 
and when it would end. Lett. ſect. 68. 1 elt 

And the reaſon why the tenant at will ſhall have the is 
corn is, becauſe his eſtate is uacertain,; and therefore leſt * 
the ground ſhould be unmanured, which would be purtful aft 
to the publick, he ſhall reap the crop which be ſowed in py 
peace, albeit the lellor doth, determine his will before. it. be 
be tipe. And ſo it is, if he (et roots, or ſow hemp, or lan 
flax, or any other annual profit; if after the ſame be hu 
planted, the leſſor ouſt the leſſee, or if the leſſee dieth, ter 
yet he or his executors ſhall nave that year's crop. But wh 
if he plant young fruit trees, or young oaks, aſhes, elms, by 
or the like, or ſow the ground with acorns; there the of 
leſſor may put him out notwithſtanding, becauſe they the 
will yield no preſent annual profit. —— And this is not for 
only proper to a leſſee at will, that when the leſſor de- 89 
termines his will, the leſſce ſhall bave the corn ſown ; he 
but to every particular tenant that hath an eſtate uncer- cau 
tain, And therefore if tenant fer /ife ſoweth the ground, mo 
and dieth ; his executors ſhall have che corn : fur that his is 2 
eſtate was uncertain, and determined by the act of God, law 
And the ſame Jaw is of the / for years of tenant far Ab 
life, —So if a man be ſeiſed of land in the right of bis wife, 4 
and ſoweth the ground, and he dieth; his executors ſhall 292 
have the corn, and if his wife die before him, he ſhall reſt 

| have the corn. But if huſband and wiſe, be jointenants dra 
Þ of the land, and the huſband ſoweth the ground, and the 8 
= land fut viveth to the wife; it is (aid that ſhe ſhall have ing 
the corn. — S0 if a woman ſeciſed in fee or for life ſows oth: 


. : * _- we 


— —— 


Mills. Form and manner. 


the lands and then takes 2 huſband, and he dies before 
the ſeverance z»the wife ſhall have the profits, and not 
the executors of the huſband: for the corn committed to 
the ground is a chatte] real, which is annexed and be- 
longing to the freehold ; and not a chattel perſonal, an- 
nexed to the -freeh6I1d and transferred: And therefore if 
the huſband doth not diſpoſe of it during his life, it be- 
longs to the wife and not to the huſband. — So if the 
-huſband ſov's the land, and dies before ſeverance ; the 
wife ſhall have the third part of the land ſo ſown for her 
dnver : for ſhe ſhall be in the beſt poſſeſſion of her hu 
band, above the title of the executor; and it would be 
unreaſonable, if her-huſband had all corn land, that ſhe 
ſhould ſtay for ber, ſubſiſtence for, a whole year, till the 
crop ſhould be renewed, —If a man ſeiſed of lands in fee 
hath iſſue a daughter, and dieth, his wife being enſient 
with a ſon ; the daughter ſoweth the ground; the (on is 
born; yet the daughter, ſhall have the corn, becauſe her 
eſtate was lawful, and deſeated by the act of God; and it 
is good for the commonwealth that the ground be ſown. 
— But if the leſſer at will ſow the ground with corn, and 
after he himſelf determine his will, and refuſeth. to occu- 
py the ground; in that caſe the leſſor ſhall have the corn, 
becauſe he loſeth his rent,-And if a woman that holdeth 
land during her tbidotubood, ſoweth the ground, and taketh 
huſband ; the leſſor ſhall have the corn, becauſe the de- 
termination of her own eſtate grew by her own act. But 
where the eſtate of the leſſee being uncertain is defeaſible 


by a title paramount; or if the leaſe determine by the act 


of the leſſee, as by forfeiture, condition, or the like: 
there, he that hath the right paramount, or that entreth 
for any forfeiture or the like, ſhall have the corn. 
do if a diſſeiſor ſow the ground, and ſever the corn, and 
he who is diſſeiſed re- enter; he ſhall have the corn, be- 
cauſe he entreth by a former title; and ſeverance or re- 
moving of the corn altereth not the caſe : for the regreſs 
is a recontinuation of the freehold in him in judgment of 
law from the beginning. 1 Inf. 5 5. 2 Infl. 8 1. 1 RolPs 
Ar. 727. | 

31. Generally, by the eccleſiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being a 
reſtraint on the natural liberty of mankind, and an hin- 


drance to the propagation of the ſpecies. 


Deviſe in te- 
ſtraint of met - 


riage, 


So if the condition be, that the legatee marry accord- 
ing to the appointment, arbitrament, or conſent of forme ' 
other perſon, this is rejected as unlawful. God2/phin's Or- 


Phans Legacy, 45. 
But 
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* Coloin's Lexicon, 


But if the conditions are only ſuch as whereby mar. 
riage is not abſolutely prohibited, but only in part re- 
rained, as in reſpeft of time, place, or perſon ; then 
—_ conditions are not abſolutely to be rejected. God, 

„ L. 48. | 

80 if the condition be, not to marry before the age of 
twenty years, this condition is to be performed ; other. 
wiſe, if it is continued to an unreaſonable length. 

So if the condition be, not to marry ſuch a particular 
perſon, or a widow, or of one particular place, or the 
like (2). | 


Generally 


, "ma 4 1 alt. ace. Choe. 


— — — — — — _—_— — — „ — 
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(2) The eccleſiaſtical law has borrowed this doctrine from the 
Roman law, in which the Lex Julia de Maritandis Ordinibus, in- 
troduced by Auguſtus ®, made all conditions prohibiting mar- 


_ riage void, and conferred rewards and honours on thoſe who had 


numerous families of children. The neceſſity of enaQting this 
law we collect from the hiſtorians and ſatiriſts to have been a 
ſingular love of celibacy which pervaded the rich, who were in- 
duced to remain unmarried by the reſpe& which was paid them 
by all who wiſhed to ſhare their inheritance. Petronius ob- 
ſerves, “ in this city no one educates children.“ And in A. Cel. 
lius, 1.6. we find Metellus Numidius gravely adviſing his coun- 
trymen to marry ; becauſe though they cannot live comfort- 
« ably with thetr wives, it is impoſſible they ſhould live without 
«« them entirely, and they ſhould therefore prefer their laſting 
«<< welfare to 2 ſhort gratification.” So great a corruption of 
manners required the interference of the legiſlature. It is agreed 
that a condition reſtraining a perſon who had never been mar- 
ried, from marriage generally, was by this law rendered void, 
and the legacy veſted abſolutely ; but a legacy to a widow, on 
condition that ſhe ſhould remain a widow, might be claimed by 
her if the married withid a year, ſwearing that ſhe did ſo for the 
fake of procreating children ; but after the lapſe of the year ſhe 
was compelled to give ſecurity for the performance of the con- 
dition. This Juſtinian altered in his Code, 6. 38. 2. & ;. 
permitting widows in ſuch caſes to marry, maritorum ſuorum in- 
tarminatious ſpretd ; though he changed his opinion in the no- 
vels, and required them in all ſuch caſes to give the cautio ms- 
fiana, which bound them to reſtore the legacy if they broke the 
condition. Nev. 22. g. 43- But though by the law of the Di- 
geſt and Code, conditions prohibiting marriage in general were 


This law was alſo called Julia Papia, Papia Pepptay and in the Code 
Jula Miſcella z which various names were provably given to different chip - 
ters of it. See Cxjac, Poratit, in Cod. 6, 40. and Leges Remang, ſubjoiaed to 
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Generally in the temporal courts, the diſtinction ſeem- 
eth to — — 


other, and where it is not deviſed over: in the former 


caſe it hath been beld, that the reſtraint ſhall be good, ſo 
as the legacy ſhall not be due, unleſs the condition be per- 


formed ; but in the latter caſe, where there is no deviſe 


over, it hath been held, that the proviſo or condition is 


only in terrorem, to make the perſon careful, but not to 
defeat the legacy. 1 Cha. Ca. 22. 1 Fern. 20. 2 Vern. 
293» 357+ (z) Nn zel | 


* 
— ah a f N 


ſe afide thus, Ci non mpſerit—fi in viduitare permanſerit, — 
xupſerit T itio ſeil. indigno,—fi arbitratu Titii nupferit,—Patri i filia 
quam in poteftate habet non nupſeri.— fi lio familias # pater ejus ux- 


- 
——_—_— 


orem non duxerit 3 Dig, 38. 1. paſſim; and this though the le- 


gacy were given over, thus, T tio reftituat fi nubat ; 1b. l. aa. ; 
yet the following conditions were allowed, as appears by the 
ſame title; Filiæ mez cum nup/erit,—fi cum Titio nupta erit. f, 
neque Titio neque Seio negue Maio nupſerit,—fi Aricie non nupſerits 
— Titio, / Sciam uxorem duxerit,—uxori, fi a liberis fangen la; 
xe (non) nufſerit, —dutn cum filio mes erit,— dum cum filio mes 
Capuæ erit ; Dig. 32. 3. 30. 55. And the reaſon is, that the 
teſtator in the latter caſes ſeems to regard the care and educa- 
tion of his children rather than to enjoin perpetual widowhogd ; 
and though a condition reſtrictive of marriage generally was 
void, yet one deſerring it to a certain day, or making it to de- 
pend on ſome contingency, if not in fraud of the law, was al- 
lowed ; Dig. 35. 1. 72. 4 5- with the Com. of M. Pothier ad 
Pand. in Nov. Ord. digeffe, No. 33. If theſe reſtraints 
on marriage were thought reaſonable in the civil law, they myſt 
appear much more ſo in ours, which does not provide with equal 
anxiety againſt improper and unequal marriages ; eſpecially as 
that exceſſive love of celibacy has not yet been experienced in 
this country, and it has become the policy of the law to protect 
the property of young perſons. till they arrive at an age of 
diſcretion which may enable them to take care of it themſelves. 


Nevertheleſs, iv Long v. Dennis, 4 Bur. 2052, Lord Mansfield 


and the other judges agreed, that conditions in reſtraint of mar- 
rage ought to be conſtrued with the utmoſt rigour and ſtrict- 
neſs. 


(x) See however the caſe of Scott v. Tyler poff. and note, it 
has been decided that where there is an — 2 gift, as 10l. 
a year at all events to a grand - daughter, but if ſhe marries with 
the good liking of truſtees, 1501. in lieu of the annuity, if ſhe 
marry without ſuch conſent, equity will not relieve ſo as to give 
the larger portion. Gillet v. Wray, 1 P. Vn. 28%. A deviſe 
of the reſidue has alſo been holden tantamount to a deviſe over 


where the legacy is deviſed over to an- 


Also 
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i Cha. Ca. 138. 
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Alſo in the temporal courts a diſtinction is made where 


a portion is charged on the perſonalty, and where it is 


charged on land. If it is charged on the perſonalty, they 


follow the rule of the eccleſiaſtical court, which hath 
juriſdiction as to the perſanalty ; but if it is charged on 


Jagd, ot »which the -ecclefiaſtical court hath no juriſdie- 


tion, they follow the rule of the common law''courts, - 
which on non- performance of the condition will not ſuf- 


ter the portion to be raiſed (5). In the caſe of Huruey 


— 


and Allen, Apr. 30, 1737; Sir Thomas Aſton by ſettle- 


ment after marriage created a term in truſt by mortgage 
or ſale to raiſe 20001. for each of his daughters portions, 
<<. provided they marry with their mother's conſent, and 
< if, either die before marriage with ſuch conſent, ber 


- 


«© portion to ceaſe, and the premiſſes to be diſcharged; 
© and if raiſed, then to be paid to the perſon to whom - 


<< the premiſſes ſhould belong :” and afterwards by will 
created another truſt term to augment their fortunes 
2000 l. piece more, but ſubjef to the condition as in the 
ettlement, and gave the relidue over and above 20001. 
apiece to his wi 


e: and by a codicil created another truſt. 


term. for the better raiſing of his daughters portions. Sir 


Thomas died, leaving iſſue two daughters. One of them 


married after the age of 21, and the other before the age 
of 21, and both of them without the conſent of their mo- 
Sit Joſeph Jekyl, maſter of the rolls, decreed the 


ther, 
portions to be paid. But on appeal from this decree; the 
lord" chancellor Hardwicke, aſſiſted by the two chief juf- 
tices Lee and Willes, and the chief baron Comyns, re- 


verſed the decree ; and argued, firſt, that it is the right 
and liberty of the ſubject, who makes a voluntary diſpo- 


fition of his own property, to diſpoſe of it in what man- 
ner, and upon what terms and conditions he pleaſeth. Se- 
condly, that it is an eſtabliſhed maxim of law, that if an 
eſtate in land, or intereſt” out of the land, is limited to 
commence upon a condition precedent, nothing can veſt 
or take effect, till the condition is performed. And this 
is ſo ſtrong and fo ſettled a point, that altho' the previous 


7 n 


a 


the condition of marfying is annexed, it is neceſſary that the 


marriage ſhould take place to veſt the legacy, although the con- 


ſent of particular perfons ſhould be diſpenſed with. Garbut v. 
Hilton, 1 Att. 381. Atkins v. Riccocks, ib. $90. 

0 Had; Or if it be raiſed, and the condition ſubſequerit be 
broken/will diveſt the eftate, 1 RI. Ab. 418. pt. 6. Fry v. Pot- 


at 


— - 
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38 was at firſt impoſſible by the act of God, or other ac- 
cident, the eſtate can never veſt. Thirdly, that it is 
moſt agreeable to the rules of equity, to direct the execu- 
tion of the truſt according to the intent of him who ap- 

:nted the truſt. —lt is ſaid, that a truſt is to be con- 
ſtrued favourably : and it is true, it is to be conſtrued 
with as much advantage as may be to make good and an- 
(wer the intent and deſign of the party, but it is to be 
conſtrued ſtrictly with regard to the execution of the 
truſt; and therefore it would be a ſtrange thing, when 
the truſt directs the truſtees to pay the money at the time 
of the daughter's marriage with her mother's conſent, 
that the court ſhould direct them to pay the _ before 
that time. Fourthly, that a reſtraint in the preſent caſe 
is not only lawful, but prudent and reaſonable; and no 
conſequence more likely to enſue from it, than the hin- 
dranee of an inconſiderate or imprudent marriage. Comyns 
144. Caf. Talb. 212. 1 Ak. 361. 

T. 1743. Pulling and Reddy. By the lord chancellor 
Hardwicke :/ If a legacy be given to a woman upon this 
condition, that ſhe marry with the conſent of a third 
perſon, and there be no deviſe over in caſe ſhe marr 
without ſuch conſent; this is only to be conſidered n 
terrorem e but if there be a deviſe over, then it ſhall go to 
whom it is ſo deviſed over. This rule is taken from the 
civil law, as this court hath a concurrent juriſdiction as 
to legacies. But if a portion be to ariſe out of land, and 
there is no deviſe over, in that caſe ſhe ſhall not have it, 
but it ſhall go to the heir ; for the ſpiritual court hath no 
juriſdiction as to lands. There may be ſome doubt (he 
ſaid) where money is given to be laid out in lands. 
1 Wilfon 21. 

May 5, 1746. Reyniſh and Martin. Elizabeth Philips 
by her will deviſed her real eftate to her daughter Martha 
and her heirs for ever; and then ſays, „If my daughter 
„Mary marry with the conſent of the truſtees (therein 
particularly named) or the major part of them, ſigni- 
« fied in writing before ſuch marriage had, then and not 
<« otherwiſe I give and deviſe to my ſaid daughter Mary 
© the ſum of 800 l.“ And after comes a clauſe, © And 
do hereby charge all my aforeſaid real eftate with all 
* my debts of all kind, and with all my legacies.” The 
teſtatrix died, leaving iſſue the ſaid two daughters Martha 
and Mary. Mary married Thomas Reyniſh the plain- 
tif, without the conſent of the truſtees. And the bill 
was hs” by Thomas Reyniſh, as repreſentative and 
Vor. IV. N admi- 
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adminiſtrator of Mary his wife, for an account of the > 
perſonal eſtate, and that the ſame might be applied in 4 
payment of the ſaid legacy of 8001. ; and in caſe the per. _ 
ſonal eſtate ſhould not be ſufficient, that then the real Jot 
eſtate, or ſo much thereof as will make good the defi- * 
ciency, might be ſold, and the money ariſing therefrom 4 
applied for that purpoſe. This caſe coming on to be mi 
heard at the rolls, the perſonal eſtate not being ſufficient, for 
Forteſcue maiter of the rolls decreed the real eſtate to py 
be ſold for payment of the legacy. The defendants ap. 9 
pealed from the decree, and the cauſe now ſtanding for = 
judgment, Jord Hardwicke delivered his opinion to the caſe 
following effect: Firſt, I will conſider this as if it had offs 
been a mere perſonal legacy, and payable out of the per. une 
ſonal eſtate. Secondly, I will conſider it as if it had it i 
been charged on the real eſtate originally. As to the firſt, 1555 
I apprehend, that taking this as a mere perſonal legacy, dad. 
che plaintiff by the rules of the civil and eccleſiaſtica 2 
law, and which have been conſtantly adhered to in this * 
court, will be jntitled to the legacy; for it is an eſta- the j 
bliſhed rule in the civil law, and has long been the doc- ſtat 
trine of this court, that where a perſonal legacy is given the | 
to a child on condition of marrying with conſent, this is of de 
not looked on as a condition annexed to the legacy, but as this 
a declaration of the teſtator in terrorem : And indeed the — 5 
civil law makes ſuch conditions void, notwithſtanding the And 
legacy be given cver, bat that has not been received fo in a 
this court; but whenever the legacy is given over for ane 
breach of the condition, the gift over ſhall take place 8 
upon this foundation, becauſe it thereby appears clearly ought 
that the perſon to whom it was given over, was in the Ma 
mind and contemplation of the teſtator at the time of Ai 
making his will; but in the preſent caſe there is no ſuch ba; 
gift over. The ſecond conſideration is, what the conſe- Top 
quence will be, taking this legacy as a charge originally 8 
laid upon the lands, and not merely perſonal. In the payabl 
will it is firlt of all a perſonal legacy, iſſuing out of per- but if 
ſonal eſtate ; but then the teſtatrix afterwards, at the cloſe 15 
of her will, charges all her real eſtate with all her debts 1 
and legacies. If it had been originally charged upon the 3 
land, and given upon the condition before mentioned, it have” 
could not have been contended that the plaintiff could have 2 
recovered it aſter breach of the condition; and indeed it deviſes 
would be contrary to the rule of the common law (to 55 giving 
cree for the plaintiff ) which always favours the heir, an broke; 


_ contrary to the determination in Harvey and Aſhton, - 
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the difference taken there is, that this court follows the 
rule of the civil law, becauſe that was the original juriſ- 
dition for the recovery of perſonal legacies ; but when- 
ever land is in queſtion, or to be affected, this court fol- 
loweth the rule of the common law; and in all caſes, 
whereof this court takes cognizance of ſuit, where the 
original juriſdiction ariſes in another court, the rule of 
this court is always to follow the law of that other court ; 
for if this court did not purſue that rule, there would be 
different remedies in different courts, which would create 
oreat inconvenience, and the rule of right in different 
courts would be different. But though this be ſo in the 
caſe of a perſonal legacy, it is not ſo in regard to lands 
affected or charged with legacies, becauſe the property of 
land muſt be governed by the law of England ; and where 
it is a legacy charged upon land, it muſt have the fame 
conſideration as a deviſe of the land itſelf would have 
had. And I am of opinion, if this caſe ſtood as an ori- 
ginal charge upon land, the plaintiff could have no right 
to demand it. But this being an original perſonal legacy, 
the plaintiff is intitled to have an account of the perſonal 
eſtate of the teſtatrix, but not of her real eſtate, But as 
the perſonal eſtate may be exhauſted by the payment 
of debts and legacies, the next queſtion will be, whether 
this court cannot marſhal the aſſets in ſuch à manner, 
as to give the plaintiff a remedy out of the real eſtate : 
And as the real eſtate is expreſsly charged with the pay- 
ment of all debts and legacies, and this legacy, by the 
event which has happened, falls out to be a charge upon 
the perſonalty only ; I am of opinion, that the plaintiff 
ought to ſtand in the place of ſuch creditors or legatees as 
have received a ſatisfaction out of the perſonal aſſets: 
And to order it fo, is the conſtant rule and practice of this 
court, 3 Ait. 330. 1 Wilſon, 110. 

In the caſe of Needham and Vernon, 25 C. 2. Lands 
were deviſed in truſt for raiſing portions for daughters, 
payable upon their marriages with conſent of the truſtees ; 
but if they married without conſent, then to remain over 
to another. The daughters were old, and never intended 
to marry, but to lay out their portions in a purchaſe of 
annuities for their lives. And it was held that they ſhould 
have their portions immediately, upon giving ſecurity to 
indemnify againſt the perſons to whom the portions were 
deviſed over. And the like hath been decreed, upon 
giving ſecurity to refund, if the condition ſhould be 
broken. x Abr. Eg. Caf. 111. 
4 | N 2 Cla 
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[In Scott v. Tyler, 2 Bro. 431. the teſtator Richard Keg 
directed his truſtees to purchaſe 10,000 1. South-Sea an- 
nuities, and willed that one moiety of that ſtock ſhould be 
transferred to his god- daughter Margaret Chriſtiana Tyler, 
of whom he was the putative father, at her age of 21 
years, if ſhe ſhould then be unmarried, and the other moiety 
at her age of 25 years, if ſhe ſhould then alſo be unmar. 
ried; but in caſe ſhe ſhould marry before 21 with conſent 
of her mather, he directed certain ſettlements to be made, 
and in caſe ſhe ſhould die before 25 unmarried, he gave 
the 10,000 |. to the mother, whom he alſo made reſiduaty 
legatee. The daughter, who had other property given 
her by the will, married under 21 againſt the conſent of 
her mother, who entered into trade and became a bank- 
rupt ; and the queſtion was between the daughter and the 
aſſignees of the mother. Per lord Thurlowe C. after full 
argument: An injunction to aſk conſent is lawful, as 
not reſtraining marriage generally; a condition that a 
widow ſhall not marry is not unlawful, An annuity 
during widowhood; a condition to marry or not marry 
Titius is good (z). A ᷑ondition preſcribing due ceremo- 
nies and place of marriage is good; ftill more is a con- 
dition good which only limits the time to 21, or any 
other reaſonable age, provided it be not uſed evaſively as a 
cover intending to reſtrain marriage generally. And it is 
agreed on all hands, that (however reſtrictive of marriage) 
when the legacy is given over to other uſes, the teſlator 
ſhall be deemed to regard thoſe uſes. I am of opinion, that 


the daughter having married at eighteen, improvidently 


(as far as appears) and 2 the anxious conſent of the 
mother, never came under the deſcription to which the 
gift of the 10, ooo l. South-Sea annuities was attached; it 
is therefore void, and part of the reſidue, and belongs to 
the aſſignees of the mother.“ 

32. f a legacy be given on condition not to diſpute the 
will, and the legatee commenceth a ſuit whereby he diſ- 
putes the validity of the will, yet this is no- forteiture of 
the legacy, if there was probable cauſe of conteſting it. 
3 Bac. Abr. 479. 

And even altho' there be no probable cauſe ; yet where 
2 legatee, or other perſon intereſted, hath\ a right to ſee 
the will proved in ſolemn form, his making uſe of that 
right cannot (as it ſeemeth) be deemed a diſturbance. 


a a FY Py _ 1 
— * 


— ——— 
— 


(z) Stone v. Theed, 2 Bro. 243. 
| E. 1724. 
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E. 1724. Nutt and Burrel. The teſtator gives to B. a 
legacy, on pain of forfeiture of it, in cafe he ſhould give 
his wife (whom he made executrix) any trouble in rela- 
tion to his eſtate. B. brings a bill againſt the wife, for 
which there was very little colour, and amongſt other 
things demands his legacy. The chancellor was of opi- 
nion that the ſuit was very frivolous, but would not de- 
clare the legacy forfeited. Cha. Ca. King, 1. 

But in the caſe of Cleaver and Spuriing, T. 1729. A 


perſon by bis will gives a legacy to his daughter, provided 


that if ſhe or her huſbind refuſe to give a releaſe, or put 
the executor to any trouble, the ſame, ſhall go over to her 

Her children. The daughter and her huſband (being 
within the cuſtom of the city of London) ſue for her or- 
phanage part, Decreed, that the legacy was forfeited ; for 
however it might have been conſtrued to be intended only 
in terrorem, yet being deviſed over, and by that means a 
right to this legacy being veſted in a third perſon, a court 
of equity could not deveſt it or call it back again. 2 Peere 
Will. 528. | 

H. 1710. Wihb and Webb. The father gave a legacy 
of 40 l. to his ſon, upon condition that he ſhould not 
diſturb the truſtees. They applied to the court for an 
execution of the truſt, and that he might either join with 
them in a ſale, or loſe the legacy. And it was decreed 
accordingly, by Harcourt lord- chancellor. a P. Vill. 
136. {But Mr. Coxe, in his note to this caſe, obſerves, 
that ſuch conditions are contidered to he merely. in ter- 
rorem, and therefore void, unleſs the legacy be given over, 
as in Cleaver v. Spurling. ] 

33. It it ſaid by ſome, that if land be deviſed to one, 
and after in the ſame will to another, they ſhall take it as 
joint tenants, Gilb. 159. | 

But by lord Coke, the laſt deviſe taketh place; the ſame 
being for ſo much a countermand of the former part of 
the will. And of this opinion was lord Hardwicke in che 
caſe of Ulrich and Litchfield above mentioned, tho' (he 
ſaid) the later opinions have taken it otherwiſe. 1 It. 
112. 2 A1. 372. 

But as to this, it ſeemeth that no certain rule can be 
laid down; but the determination will vary according to 
the particular circumſtances in each will. 2 4th. 374+ (a) 

34+ A 


pn 


(a) If a teſtator give a pecuniary legacy to A. by his will, 
and in a codicil alſo give the ſame 4 a pecuniary legacy, the 
N 3 legatee 


Things deviſes 


Things which a 


Jointly with an- 


In what caſer a 
leg y ſhall be 
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34. A deviſe by one joint tenant of land deviſable 
which he holdeth in fee, at his death, jointly with a 
ſtranger, is not good; But if ſuch deviſor doth ſurvive all 
his companions, then ſuch deviſe is good. Perk. 219. 

Alſo a man cannot bequeath by will any of thoſe goods 
or chattels which he hath jointly with another, tho' by 
act in his lifetime he might diſpoſe of his part; if he 
bequeath his portion thereof to a third perſon, the legacy 
is void, and the ſurvivor ſhall have the whole, notwith- 
ſtanding the will. But joint merchants are to be excepted 
out of this rule; for the wares, merchandizes, debts, or 
duties which they have as joint merchants or paitners, 
ſhall not ſurvive, but ſhall go to the executor of him that 
die ; and this by the law of merchants. Law of T:|, 
188. | 

And by the cuſtom of the- city of London, he which 
holdeth tenements in London jointly with others, may 
deviſe that which belongeth to him, without any other ſe- 
verance. Privileg. Lond. 145. 8 

35. Generally, /f the legatory die before the legacy be dus, 
the legacy is extinguiſhed. Inſomuch that if the teſtator by 
his laſt will do bequeath his lands and tenements to a man 
and his heirs ; yet if ſuch perſon die before the teſtator, 
the deviſe is merely void, and his heirs cannot recover the 
land by force of the will; becauſe the deviſee was not in 
being when the will ſhould take effect; and the word 
heirs in this caſe is not a deſignation of the perſon who 
mall take, but a limitation of the eſtate ; for if it was a 
deſcription of the perſon, then his widow would be en- 
dowed, Pl:wd. 345. Sin. 35, 560. Law of Tefl 
ab 


— 


— — — 


legatee is entitled to both ſums, except a contrary intention can 
be collected from the will; but if the ſame ſpecific thing, as a 
horſe or diamond, be twice given to the ſame perſon, it cannot 
from its nature be doubled, Ridges v. Morriſen, 1 Bro. 389. 
Hogley v. Hatton, ib. 350, with the authorities (here cited. If the 
ſame ſum of money be twice given to the ſame perſon in one 
writing, the preſumption is that one legacy only was intended. 
And where, in different codicils to a will, legacies have been re- 
eated in ſuch a manner as to ſhew that the codicils were meant 
as ſubſtitutions for one another, the legatee has been decreed 
to take under the laſt only. But this being a queſtion of pre- 
46-95 intention, parol evidence has been admitted to prove 
the contrary. Duke of St. Alban's v. Miſs Beauclerk, 2 Ath. 630, 
Campbell V. Radnor, 1 Bro. 271. Cocte v. Boyd. 2 Bro, * F 
; N 
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And ſo it is, if the deviſee of a copyhold die before the 
deviſor ; notwithſtanding the ſurrender by the deviſor of 
thecopyhold to the uſe of his will. Str. 445. 

And fo allo it is, if the legatee lives as long as the teſ- 
tator, but doth not ſurvive him ; for they may both die 
at one inſtant, as in a ſtorm at ſea they may both be 
drowned together, or by the falling of a — may both 
be killed at once: but if the legatee overlive the teſtator, 
even tho” it be but for a moment, the legacy is due, and 
may be recovered by the executors or adminiſtrators of the 
legatee. Law of Teſt. 231. 

M. 6 An. Snell and Dee. The teſtator bequeathed by 
his will in theſe words ; I give 1001. apiece to the two 
children of J. S. at the end f ten years after my deceaſe, 
The children died within th.: ten years. And by Cowper 
lord chancellor, This is a lapſed legacy, and ſhall not go 
to the executors of the children: For the diverſity is, 
where the bequeſt is to take effect at a future time, and 
where the payment is to be made at a future time: 
Wherever the time is annexed to the legacy itſelf, and 
not to the payment of it; if the legatee dies before the 
time of payment, it is a lapſed legacy in that caſe. 2 Salk, 
415. | 
7 1721.  Bagwell and Dry. The teſtator, amongſt 
other things, bequeathed the ſurplus of his perſonal eſtate 
unto four perſons equally to be divided among them, ſhare 
and ſhare alike; and made A. B. his executor in truſt. 
One of the four reſiduary legatees died in the life of the 
teſtator. After which, the teſtator died. And the queſtion 
being, to whom the fourth part deviſed to the reſiduary 
legatee who died in the life of the teſtator belonged ;- the 
lord chancellor, after time taken to conſider of it, delivered 
his opinion, that the teſtator having deviſed his refiduum 
in fourths, and one of the feſiduary legatees dying in his 
lifetime, the deviſe of that fourth part became void, and 
was as ſo much of the teſtator's eſtate undiſpoſed of by 
the will; that it could not go to the ſurviving legatees, 
becauſe each of them had but a fourth part deviſed to him 
in common, and the death of the fourth reſiduary legatee 
could not avail them, as it would have done had they 
been all joint tenants, for then the ſhare of the legatee 
dying in the lifetime of the teſtator would have gone to 
the ſurvivors; but here the reſiduum being deviſed in 
common, it was the ſame as if the fourth part had been 
deviſed to each of the four, which could not be increafed 


by the death of any of them. This ſhare ſhallnot go to 
| N 4 the 
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the executor, he being but a bare executor in truſt; and 
conſequently it belongs to the teſtator's next of kin ac. 
cording to the ſtatute of diſtribution ; and as to this, the 
executor is a truſtee for ſuch next of kin, 1 P. Will. 

OO. 
$ AH. 2 G. 2. Page and Page. A perſon deviſeth to his 
fix relations, all his lands and all his perſonal eſtate, in 


truſt to perform his will, and after all theſe things diſ. 
charged, directed that the remainder ſhould be equally 


divided amongſt them, ſhare and ſhare alike, and made 
his ſaid fix relations executors. One of the fix legatees 
died, and then the teſtator died. The queſtion was, 
whether the ſhare of that legatee who died in the lifetime 
of the teſtator ſhould go to the ſurviving legatees, as part 
of the reſiduum; or whether in this caſe it ſhuud go to 
the next of kin of the teſtator, or ſo much of his eſtate 
undiſpoſed of. It was argued, that where there is a 
Japſed legacy, it falls into the reſiduum of the perſonal 
eſtate generally; but here a part of the reſiduum itſelf 
is a lapſed legacy, and conſequently undiſpoſed of, and 
ought to go to the next of kin of the teſtator. For 
the executors are to take nothing as executors, but as 
reſiduary legaters. And one of the legatees dying in the 
lifetime of the teſtator, his are mutt go according to 
the ſtatute of diſtributions, as undiſpoſed of. And fo it 
was decreed. Str. 820. ; 

M. 1705, Elliot and Davenport. The teſtator by his 
will reciting, that B. owed him 4001. gave and bequeathed 
the ſame to him, provided that out of it he paid ſeveral 
patticular ſums in the will mentioned, to his wife and 
children, and the reſidue he freely and abſolutely gave 
him, and required his executor, immediately on his death, 
to deliver up the ſecurity, and not to 'meddle with the 
debt, but to give ſuch releaſe as B. his executors or ad- 
miniſtrators ſhould require. B. died in the lifetime of the 


teſtator. It was held, that the money directed to be paid 


to the wife and children was well deviſed; but as to the 
refidue deviſed to the debtor himſelf, it was a lapſed le- 
gacy, he dying in the lifetime of the teſtator ; but it was 
admitted, that if the teſtator had ſaid, I forgive ſuch a debt, 


or that my executor ſhall not demand it, or ſhall releaſe 


it, that would have been a good diſcharge of the debt tho' 
the debtor had died in the lifetime of the teſtator, 2 Yern. 


521. 1 P. Will. 83. 


T. 1731. // illing and Baine. The teſtator deviſed by 


his will 2001. apiece to his children, ' payable at their re- 
7 ſpective 
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ive ages of twenty-one; and if any of them died be- 
2 then the legacy given to the perſon ſo 
dying to go to the ſurvivin children. One of the children, 
died in the teſtator's lifetime. And the queſtion was, 
whether the legacy ſhould go to the ſurviving children, 
or ſhould be a lapſed legacy, and fink into the ſurplus. 
By the court; The rule is true, that where the legatee 
dies in the life of the teftator, his legacy lapſes, that is, 
it lapſes as to the legatee ſo dying; but in this caſe the 
legacy is well deviſed over to the ſurviving children. 
3 P. Will. 114. 

Deviſe of a legacy to a perſon and his aſſigns ; the le- 
gatee died before it was paid: adjudged, that his admini- 
ſtrator ſhall have it as aſſignee in law. '1 Rotl's Abr. 

15. (6 
; n the legacy is conditional, the legacy is not due, until 
the condition be performed : And therefore if the legatee dis 
before the condition is performed, the legacy is extin- 
guiſhed; except in ſome few caſes. Law of Tell. 231. 

If a legacy be- given to a child, payable at his age of 
twenty-one years, and the child dies before he attain that 

: tho* the adminiſtrator of the child is intitled to the 
legacy, yet he ſhall not have it till ſuch time as the 
child, if he had lived, would have attained his age of 
twenty-one vears. 2 Vern. 199. 1 P. Mill. 478. 

But if a legacy be deviſed to à child payable at his age 
of twenty-one years, and if he dies before that age, then 
the legacy to go over to another; in this caſe if the child 
dies before he attains the age of twenty-one, the ſecond 
legatee ſhall have the legacy immediately. 2 Vern. 283. 


2 P. Will. 478. Finer, Deviſe, G. d. 35. (Launch v. 


Williams.) 


—— 


— 
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(3) In general where a ſum of money or reſidue of perſonatty 
is bequeathed to A. for life, and then, or if he die without iſſue, 
or marry, in whole or in part to B.; B.'s legacy 1s conſidered 
as a veſted remainder and tranſmiſſible if he ſurvive the teſta- 
tor, although he die in the lifetime of . Pinbury v. Elkin, 
i Wis. 563. Athinſon v. Paice, 1 Bro. 91. Barnes v. Allen, ib. 
181. Godwin v. Munday, ib. 191. Monkhouſe v. Holme, ib. 298. 
Att. Gen. v. Criſpin, ib. 386. Deviſine v. Mello, ib. 537. Dan- 


en v. Hawes, Amb. 276. E. of Saliſbury v. Lambe, ib. 38 3. Ben- 


Jon v. Maddiſon, 2 Bre. 75. And if ſuch be the conſtruction of 
the will, the court will ſecure the fund, and order the produce 
to be paid accordingly. Grgen v. Piget, 1 Bro. 103. Billings v. 
Candem, ib. 393. Nowlan v. Nulligan, ib. 489. Infra; Payment of 


acies, 4. 
Sp 
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So if a legacy be given to an infant, to be paid at his 

of twenty-one years, and the executors to pay intereſt 
for it until it becomes payable : if the infant dies before 
twenty-one, it is due preſently to the executor or admi. 
niftrator of the infant: but if no intereſt was to be paid 
for it, then it ſhall not be paid until ſuch time as the in. 
fant would have come to twenty-one in caſe he had lived; 
becauſe there it is a benefit the teſtator intended to the 
executor by keeping it in his hands; but in the other 
caſe it would be none, when intereſt was payable, 


2 Freem. 64+ 


So where the teſtator bequeathed to an infant 1000). 


- payable at twenty-one; and in the mean time the infant 


to have the yearly ſum of 201., not amounting to the in- 
tereſt of the legacy given him. The infant died before 
twenty-one. It was held by Raymond chief juſtice, Jeky| 


- maſter of the rolls, and Eyre chief juftice, that the exe- 


cutors of the infant ſhould wait for their legacy, till ſuch 
time as the infant, had he lived, would have been twenty- 
one ; it being unreaſonable that the executors of the in- 
fant, ſtanding in his place, ſhould be in a better caſe than 
the infant himſelf would have been, had he been living; 
and it was to be preſumed, that the teſtator had made a 
computation of bis eſtate, and conſidered when the ſame 
would bear and allow of the payment of this legacy ; and 
that no reaſon could be given, why an uncertain accident 
ſhould accelerate the payment of this legacy before the 
time, which was at firſt intended for that purpoſe, 2 P. 
Will. 335. [Chefter v. Painter (c).] 


Generally, it is to be conſidered, whether the time be 


3 to the ſubſlance of the legacy, or to the payment: 
f 


it be joined to the ſub/ance of the legacy, and the lega- 
tee dies before the day, the legacy is gone; as if the teſ. 


tator gives to B. 1001. when he cometh to the age of twen- 
ty- one years, and B. dieth before, the legacy will not go 


to his executors or adminiſtrators : But if the day be joined 


(e) Joſeph Smith gave all his perſonal eſtate to his wife upon 
the following conſiderations, inter al. that at the deceaſe of his 


aid wife, or if ſhe ſhould marry again, 500 I. bs paid to bis 


filter Sarah Smith out of the aforeſaid eſtate within fix months 
after her deceaſe or marriage. Sarah Smith died, living the 
wife, and the court of exchequer held that the legacy was not 
given till after the wife's death or ſecond marriage, and there- 


to 
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to the payment of the legacy, the executors or admini- 
ſtrators of the legatee ſhall have the legacy, tho' the lega- 
tee die beſore the day; as if the teſtator bequeath 100 l. to 
B. and wills that it ſhall be paid to B. when he attains the 
age of twenty-one years, yet his executors or adminiſtra- 
tors may recover the legacy when the time is expired that 


B. ſhould have attained that age if he had lived. Lat ef 


Teſt. 232, 233 

And this is agreeable to the rule of the civil law, which 
is, that if a legacy be deviſed to one generally, to be 

id or payable at the age of twenty-one, or any other 
age; yet this is ſuch an intereſt veſted in the legatee, that 
his executor or adminiſtrator may ſue for and recover it ; 
for it is debitum in præſenti, tho“ ſoluendum in future, the 
time being annexed to the payment, and not to the legacy 
itſelf : So if the legacy is made to carry intereſ; tho the 
words to be paid, or payable be omitted, it ſhall be an in- 
tereſt veſted, But if a legacy be deviſed to one at twenty- 
one, or if or when he ſhall attain the age of twenty-one, 
and the legatee dies before he attains that age, the legacy 
is lapſed. But where the legacy is to ariſe out of a real 
eſtate ; this, by the better authorities, ſhall not go to the 
repreſentative of the legatee, but ſhall fink in the inhe- 
ritance for the benefit of the heir, as much as if it was a 

rtion provided by a marriage ſettlement. But when the 
—. is to be paid out of a perſanal eſtate, the above 
diſtinction hath been allowed of; and Cowper lord chan- 
cellor ſaid, that tho” it was at firſt introduced upon very 
ſlender reaſons, and probably upon no other but from a 
conſtant willingneſs in the civil law to ſtretch in favour 


of a particular legatee, againſt the reſiduary legatee who 


went away with the whole ſurplus of the perſonal eſtate ; 
yet as the chancery hath now a concurrent juriſdiction 
with the ſpiritual court in matters of this nature, he 
thought it highly reaſonable that there ſhould be a con- 
formity in their reſolutions, that the ſubject might have 
the ſame meaſure of juſtice, in which court ſoever he 
fued, Law of Teft. 242, 243. 

So, in the caſe of Boycot and others, againſt Cotton and 
others, Nov. 24, 1738. It was ſaid by the lord chan- 
cellor Hardwicke, that it is now ſettled, whether the 
portion charged upon land be given with or without in- 


tereſt, by deed or by will, if the perſon dies before the 


age at which it becomes payable, it ſhall ſink into the 

eltate, 1 Ath. 555. 
AH. 1682. Smith and Smith. The teſtator deviſed 1001. 
to his daughter for her portion, chargeable upon 2 _= 
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eſtate, and payable at twenty-one: and the daughter died 
before twenty - one: the portion ſhall ſink in the land. But 


188 


it is otherwiſe, if no time had been limited for the pay. the 
ment of the portion; for in that caſe it goes to the exe. for 
cutor of the daughter. And there is no difference, whe. ed, 
ther the portion is ſecured by ſettlement or by will, if it we 
be to be raiſed out of a real eſtate, and the party dies be- bee 
| ſore it is payable ; for in either caſe it ſinks in the lands, tha 
| 2 Vern. 92. * 8 _ 
H. 1690. Norfolk and Guildford. The teſtator by will of 
| | charged his lands with 6500], for the child his wife was but 
then enſient with, if it proved a daughter; with a clauſe ciri 
of entry for non-payment, A daughter is born; who 21 
dies. It was decreed, that the Gogo 1. ſhould nat be raiſed Mu 
for the benefit of her adminiſtrator. 2 Vern. 208. app 
M. 1684. Bartholomew and Meredith. The teſtator de- 11 
viſed lands to be ſold for payment of portions to younger „ 
children, and one of the children dies after the portion and 
was payable, tho? before the lands ſold. It was held, that tha 
h it being an intereſt veſted, his adminiftrator ſhould have — 
| it. 1 Fern. 276. ſtr: 
E. 1701. Jactſin and Farrand. The teſtator by will the 
| gave $001. to his daughter, to be paid by his executor at wy 
| the age of twenty-one out of his perſonal eftate and the * 
| | Tents of his real; and if not raiſed by that time, the ex- 1 
ecutors to ſtand ſeiſed and take the rents till 5001. is — 
Taiſed, and after payment gives the land to his fon, The N 
daughter marries at eigliteen, and dies under twenty- one, * 
| leaving iſſue a daughter. The huſband takes adminiſtra- h . 
tion. It was held, that the portion ſhould be raiſed, and = 
that by a ſale, tho” the land would produce little more f 
than the 500 l. 2 Fern. 424. [But this, lord Hardwicke "> 
faid, is an anomalous caſe, and no, ſtreſs ought to 'be laid ' 
upon it. 1 Att. 556.] — 
H. 1740. Lowther and Condon, Thomas Condon, el- r* 
quire, by his will gave unto his daughter Diana Condon wen 


the ſum of 1000 l., to be raiſed and paid unto her, imme- he f 
diately after the deceaſe of her mother, out of her mo- 
ther's jointure lands, with intereſt of ſix pounds in the 
hundred from the death of her mother til] the ſame ſhould 
de paid. Thomas Codon dies. After which, his'daugh- 
ter Diana intermarries with Sir William Lowther, and 
dies in the lifetime of her mother. Laſt of all the mother 
dies. And Sir William Lowther, as adminiſtrator to his 
wife, brings his bill for the recovery of the 10001, It 
was inſiſted by the defendant the heir at law, that as the 
"ſaid ſum was to be raiſed and paid out of the lands, * 
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the late lady Lowther died before the time when this ſum 
became payable, namely, before the death of her mother 
the teftator's widow, the fame ought to fink into the eſtate 
for the benefit of the heir, and ought not now to be raiſ- 
ed. By Hardwicke lord chancellor: It is clear, if this 
were to be paid out of a perſonal eſtate, it would have 
been tranſmiſſible to an adminiftrator : It is indeed true, 
that it bath been an eſtabliſhed rule in general, as to 
real eftates, that where a legatee dies before the time 
of payment of the legacy, it ſhall fink into the eſtate; 
-but with regard to portions or fortunes for daughters, the 
circumſtance of the legatee is to be conſidered; as where 
a portion is given to one immediately, payable when ſhe 
attaineth the age of twenty-one or marrieth, and ſuch 
perſon dieth before either of the contingencies happeneth, 
it ought to fink, becauſe the legatee wanted no perſonal 
proviſion z but in this caſe, as Lady Lowther was married, 
and lived married. for ſome years, there is the leſs reaſon 
that it ſhould fink. And it was decreed, that this was 
an intereſt veſted, add as ſuch tranſmiffible to the admini- 


ſtrator, and the legacy ſhould not fink into the eſtate for 


the benefit of the heir at law. [But this determination 
was upon particular circumſtances in the will, manifeſt- 
ing an intention that the portion in this event ſhould not 
fink into the inheritance, but be tranſmiſſible z and par- 
ticularly becauſe the remoteneſs of the time of 'payment 
did not ariſe from the circumftances of the perſons, but 
of the eftate ; the legacy being ordered to be paid as 
ſoon as the eſtate ſhould be diſincumbered. And upon 
the ſame ground, the like was determined afterwards in 
the caſe of Sherman and Collins, Feb. 4, 1745. 2 fil. 
127. 130. 3 Ath. 319.] | 
ut it is ſaid, if a legacy be chargeable bath upon the 
real and perſonal eſtate ; then ſo much thereof as the per- 
ſonal eſtate will extend to pay, ſhall go to the executors or 
adminiſtrators of the child; for in ſuch caſe, as far as the 
executor or adminiſtrator claims out of the perſonal eftate, 
he ſhall ſucceed according to the rule of the ſpiritual court 
where theſe things are determinable, altho* the infant 
legatee dies before the portion or legacy becomes due : but 
ſo far as ſuch legacy is charged upon the land, the court 
of chancery will'not countenance the loading of an heir, 
merely for the benefit of an adminiftrator. 1 P. Wl. 
276. Got. | | 
But in the caſe of Fan and Clark, July t, 1739. Lady 
Craven deviſed to Godfrey Clark (whom alſo he made 


executor 
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executor and reſiduary legatee) her meſſuage and tenement 


in Lincoln's-Inn-Fields, and all her real and perſonal 
eſtate not otherwiſe diſpoſed of, to the intent that out of the 
ſaid real and perſonal eſtates fo deviſed, her ſeveral legacies 
might be paid; amongſt which, ſhe gave to Thomas 
Lewis, to be paid within one year and a half after her 
deceaſe, 2000 l. in truſt and for the uſe of his daughter 
Mary Lewis, to be put out at intereſt, and the principal 


and intereſt to be paid to her at her age of eighteen, or 


marriage, which ſhould firſt happen. Thomas Lewis 
died in the lifetime of the teſtatrix. Mary Lewis died 
about half a year after the teſtatrix, unmarried. The re. 
preſentative of Mary brought his bill to have the 2000 |. 
paid to him, The defendant Clark admitted perſonal 
aſſets ſufficient, but ſubmitted to the court whether the 
plaintiff was intitled, and inſiſted that the houſe in Lin- 
coln's-Inn-Fields was in the firſt place charged with this, 
and that it was not a charge merely on the perſonal 
eſtate, but on the mixed fund of real and perſonal ; and 
therefore the legatee dying before the day of payment, it 
ought to fink. By the lord chancellor Hardwicke; The 
infant dying before the time of payment to the truſtee, [ 


am of opinion makes this legacy not raifable for the bene- 


— 


fit of the plaintiff her repreſentative, If a legacy is given 
out of a perſonal eltate payable at a certain time; or 
if given at a certain time, and intereſt in the mean time 
it is a veſted legacy. But the rule of this court as to le- 
gacies out of real eſtates is otherwiſe; for if given at a 
certain time, or payable at a certain time, yet if the lega- 
tee dies before the time is come, it ſinks into the inherit- 


"ance. So when a legacy is given out of a mixed fund of 


real and perſonal eſtate, at a certain time, or to be paid at 
a certain time; the conſtruQion is the ſame, as if given 


out of a real eſtate only There is but a flight difference, 


between the caſes of legacies given at a day, or payable 
at a day; but the diſtinction is adhered to, only to give a 
conſentaneous juriſdiction with the eccleſiaſtical courts: 
nor is there any caſe that I know of, to warrant a diſtine- 
tion between legacies given cut of a mixed fund of real 
and perſonal eftate, and out of real eſtate only. If the 
infant had furvived the year and half (for the death of the 
truſtee makes no diſtinction) it would have been extreme» 
ly clear ſhe would have been intitled to the legacy; and 
if then ſhe had died before eighteen or marriage, her re- 


preſentatives would have been intitled. But if this had 
been merely perſonal ; as ſhe died within the year and half, 


- her 
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her repreſentative could not have been intitled : for the 
whole gift is in the direction of the payment; which 
makes that the ſubſtance. * In the preſent caſe, it is not a 
legacy merely out of a perſonal eſtate, but out of both 
funds, and the real charged in the firſt place on the eſtate 
in Lincoln's-Inn-Fields. And this conſtruction is more 
agreeable to the intention of the teſtatrix, as the ſum was 
intended clearly as a portion for Mary: And the court 
always goes as far as it poſſibly can, to hinder the raiſing 
ortions out of land for the benefit of repreſentatives. 
1 Alt. 510. (d) 

36. The queſtion how far the executor ſhall be intitled 
to the ſurplus, altho' he be not by the expreſs words of the 
will appointed reſiduary legatee, hath been long litigated, 
and received a diverſity of d<terminations. 

In the caſe of Fofter and Munt, M. 1687. The teſtator 
deviſed particular legacies to his children and grand- 
children, and 10 l. a piece to his executors for their care; 


— — — 


(4) This diſtinction between a portion and other legacy was re- 
cognized in Dave v. Killet, 1 Bro. 119. Where the teſtator gave 
an eſtate to his wife for life, and if there ſhould be no iſſue be- 
tween them, then to Killet charged with ſeveral ſums to different 
legatees, One of theſe ſurvived the teſtator, but died before 
the wife; and Lord Thurlowe, C. held the charge veſted and 
tranſmiſſible to his repreſentatives, for © in the caſe of a por- 
tion, the court has conſtrued a ſum ſo given to be ſo connected 
with the purpoſe for which it was given, that it was not in- 
tended to be given for any other purpoſe ; ſo that the purpoſe 
failing, the land ought not to be charged.“ But“ this is a 
deviſe after the death of the wife to Killet, and the teſtator 
charges the eſtate of Killet (meaning the intereſt of Killet in 
the eſtate) with the ſums in queſtion, which diſtributes the 
eſtate between Killet and the legatees. Upon the death of the 
teſtator, the remainder veſted in Killer, and the moment it veſted 
in Killer, the charges veſted in thoſe to whom they were given.“ 
See alſo Tunftal v. Bracken, 1 Bro. 124. 24 ed. S. C. Amb. 167. 
Manning v. Herbert, ib. 575. Jeale v. Tickener, ib. 03. And 
in Embrey v. Martin, 9 
a legacy, it is a conditional limitation, and there is a legal 
remedy for raiſing the money : it is a condition ſubſequent as 
all conditions turned into limitations are: It is to be raiſed after 
J. T. (the remainder man) comes into poſſeſſion. Note : A le- 
gacy may veſt, ſubject to be deveſted, by a ſubſequent appoint- 
ment of a perſon to whom the teſtator gives ſuch power, or by 
the birth of another child or the legatee's dying under 21, &c. 
Z. of Saliſbury v. Lambe, Amb. 383. Shepherd v. Ingram, ib. 448. 
Walcott v. Hall, 2 Bro. 305. "a 
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230, lord Harawicke ſaid of ſuch 
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the ſurplus of the perſonal eſtate being 5000 l. and upwards, 
The queſtion was, Whether the ſurplus ſhould be a truſt 
for the children, or go to the executors. And it was de. 
creed a truſt for the children. For as the legacy to the 
executors was given for their care, unleſs ſuch care was to 
turn to the benefit of others, and not of themſelves, the 
will would be abſurd; and therefore it neceſſarily fol- 


| Jowed, that the teſtator deſigned them only to be truſtees 
| for the next of kin. 1 Vern. 473. 2 Vern, 648. And 


although no ſuch declaration had been made, yet the 
legacy being given generally, the law made the ſame con- 
ſtruction, and it was for their care; it being impoſſible to 
imagine, that the teſtator would give a general legacy, if 
he intended the executor ſhould take the whole. 2 Abr. 
Caf. Eq. 443. 1 

H. 1697. Earl of Briftol and Hungerford. The teſta- 
tor deviſed lands to be fold for payment of his debts, and 
ordered that the ſurplus ſhould be deemed part of his per. 
ſonal eſtate and go to his executors, and gave to his exe- 
cutors 1001. apiece as a legacy. The queſtion was, Whe- 
ther the executors ſhould have the ſurplus to their own uſe, 
or ſhould diſtribute accorging to the ſtatute of diſtribu. 
tion. For the executors it was inſiſted, that the ſurplus 
ſhould be part of his perſonal eſtate, and go to them, and 
that he meant it to their own uſe ; and his giving them a 


legacy of 100 l. apiece cannot alter the caſe, for the ſur- 


plus perhaps might be nothing; and therefore he gave them 
the 1001. that they might at all events be ſure of ſome- 
thing, and not to exclude them the benefit of the ſurplus: 
and this being a deviſe of the ſurplus, after debts and lega- 
cies paid, cannot be a truſt in them, for then all their truſt 
is performed, when debts and legacies are paid. On the 
other fide it was ſaid, that the words in the will, that the 
ſurplus ſhould be part of his perſonal eſtate and go to his 
executors; were only intended to exclude the heir, who elle 
would have had it, and not to give any greater intereſt to 
his executors than they would have had otherwiſe. And 
of that opinion was the lord: chancellor, who decreed that 
they were ttuſtees of the ſurplus for the next of kin. 1 Ar. 


Caf. Eg. 244. 


ut in the caſe of Griffiths and Rogers, T. 1704, where 
.a man deviſeth his library of books to one, except ten 
books ſuch as his wife ſhould chuſe, and made her exe- 
cutrix ; it was decreed, that ſhe ſhould not by this deviſe 
be excluded from the benefit of the ſurplus of the perſonal 
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In the year 1725, in order to ſettle this point, the lord 
chancellor King brought a bill into the houſe of peers, 
which paſſed that houſe, but was thrown out by the com- 
mons. The bill was to have ſettled it for the benefit of 
the executor. Str. 569. | 

July 15, 1740. Newflead and Fohnflon, Grace Law- 
bn by her will gave ſeveral Jegacies to her children, 
and then direts 10001. to be taken out of her part- 
nerſhip flock in trade, and ſettled in ſtrict ſettlement 
on her ſon; the reſidue of her partnerſhip ſtock ſhe 
gare to 2 truſtee, with very particular directions as to 
the management, -in truſt for the ſeparate uſe of her 
daughter Elizabeth Fohnflon, who was a feme covert, and 
appoints Elizabeth Fohnflon, her executrix, but makes no 
diſpoſition of the ſurplus. The bill was brought for an 
account of this ſurplus, and that the executrix might 
be a truſtee of the ſame for the next of kin to the teſ- 
tatrix, — By the lord chancellor Hardwicke : The caſes 
in regard to excluding executors from taking the ſurplus 
of the perſonal eſtate, by reaſon of the particular lega- 
cies before given to them, have been very various, and 
undergone different determinations, according to the dif- 
ferent circumſtances and opinions and way of reaſon- 
ing of different perſons concerning them; and it is ab- 
ſolutely impoſſible to reduce all thoſe caſes to any 
certain general rule, without ſome contrariety between 
them. But think the preſent caſg a very plain one, that 
the executrix here ſhould not be excluded from the ſur- 
plus. The law is clear, that where a man makes his 
will, and an executor ; it is a gift in law of all his per- 
ſonal eſtate to him. So is the rule of the eccleſiaſtical 
court, Therefore it is, that where a ſuit is brought in 
ſuch a caſe for a diſtribution of the reſiduum undiſpoſed of 
by the will, this court will prohibit them from proceed. 
ing in ſuch ſuit z becauſe they are bound to give the reſi- 
duum to the executor. And this court interpoſes upon a 
ſuppoſed truſt in the executor, of which that court has 
no cognizance, And I remember ſome caſes, one at the 
latter end of queen Anne's time, and another ſince, and 
another when I ſate as chief juſtice in the king's bench, 
where ſuch prohibitions have gone, So that the ground 
won which executors have been in any cafes compelled 
o diſtribute the ſurplus, has heen, upon certain cireum- 
hances in equity, which have induced a violent preſump- 
don, amounting to evidence, that the executor was in- 
tended only a truſtee, —— The firſt caſe was Feſter and 
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Mount ; where it was ſent to the maſter to inquire what 
the ſurplus amounted to. And I have heard, that aroſe 


in a great meaſure from an ill opinion the lord chancellor 


Jefferies had of the executor's behaviour in obtaining that 
will. And it being reported to amount to 50001. be 
thought it was abſurd to ſay the teſtator would have 
given the executor ſo ſmall a legacy as 101, for his care 
and pains, if he had meant at the ſame time to give him 
the ſurplus. But there was no particular evidence of any 
fraud in the caſe, but only ſuch a general charge in the 
bill, So that the decree was founded wholly on that fingle 
point. From that time, it was taken, where a les 
gacy was given to an executor for his care and trouble, 
without any diſpoſition of the ſurplus, that he ſhould be 
conſidered as a truſtee, And that was founded upon good 
reaſon : for ſuch a legacy for care and pains, was a plain 
declaration of the teſtator's intention, that as to the reſt, 
the executor ſhould not take it to his own uſe; for it were 
ridiculous to ſuppoſe, that the teſtator ſhould give him a 
ſmall legacy for his trouble in managing an eſtate for him. 
ſelf, ——Afterwards the court went further in the like 


. kind of reaſoning, and held, that where a particular le- 


acy was given to the executor generally, without ſaying 
or care and pains, even this would exclude him from the 
ſurplus, becauſe of the abſurdity (as yo doubt there would 
be) in giving him ſome, and giving him all. From wheace 
the court raiſed an implication, that fince the teftator had 
given him a part, he never intended him the whole. And 
this point is now eſtabliſhed: tho? it was at firſt objectei. 
that the particular legacy might be owing to a doubt df 
the teſtator, that the whole perſonal eſtate might not 
prove more than ſufficient to pay all the legacies ; in which 
caſe the executor could have nothing. For which reaſon 


the teſtator might be unwilling to leave him to the chance 


of the ſurplus, but would ſecure ſomething to bim by a 
particular legacy, and then in caſe of a deficiency be 
would abate only in proportion. However this point 
has been now long eftabliſhed, and is not to be contro- 
verted by ſuch an argument. And I remember in the 
caſe of Farrington and Keetly, lord Macclesfield ſaid, that 
he had conſulted Mr. Vernon, who had then left the bar, 
who told him that he did nat then trouble himſelf wil 
taking notes of modern reſolutions upon this point; be- 
cauſe he looked upon it to be as plain and ſettled, as that 
an eſtate to a man in fee ſhould deſcend to a man and bs 
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| the next of kin, upon the circumſtances of the proximity 
ö of blood: But theſe determinations have been overruled in 
8 later caſes ; becauſe that reaſoning might produce great 
; uncertainty, For if that diſtinction were to be admitted, 
e then a diſtinction would ariſe as to thoſe of a nearer de- 
e of kindred and thoſe who are more remote; and if 
t the teſtator's eſtate was to depend on ſuch circumftances, 
y it would bear a very uncertain conſtruction : tho' in the 
e cafe of Ball and Smith, there was a diſtinction in favour 
e of 2 wife, ——-[ mention theſe things to lay them out 
ö of the caſe: For the ground of my determination is, 
e, that the legacy is given to a feme covert of ſtock in trade, 
e in truſt for her ſeparate uſe, and under very particular 
d circumſtances, The intent of the teſtatrix is manifeſt. 
in She gives the particular legacy in truſt for the wife, 
t, who was her daughter; becauſe otherwiſe it would have 
re paſſed to the huſband as his abſolute property; for tho* 
2 upon her death it would have paſſed from her to the ad- 
n. miniſtrator de bonzs non, yet the huſband would have it in 
ke point of property and iatereſt, as he would be entitled to 
le- it after the debts and legacies were paid out of the aſſets: 
ng Which reaſon does not extend to the reſiduum; for that it 
he does not appear but ſhe intended the huſband ſhould have 
uld that as well as her daughter; and no implication can ariſe 
ace upon a will but by a neceſſary conſtruction; if fo, the 
ad teſtatrix had no occaſion to make an expreſs deviſe of that 
nd in truſt, as ſhe did of the other. —It was ſaid in the argu- 
ed, ment of this cauſe, that a particular legacy given in truſt 
t of for an executor, will have the ſame effect in point of law, 
not and bar him of the reſiduum, as much as if the legal in- 
ich tereſt of the legacy were given him. And that is cer- 
lon tainly true: becauſe it implies nothing which makes any 
ince difference between ſuch a deviſe in truſt, and an abſolute 
dy 4 one: but, as I faid before, here was a particular reaſon 
de why this legacy was expreſsly given in truſt, for the huſ- 
aunt band could not have been otherwiſe excluded; and it is, 
tr0- that the truſtee may enter into partnerſhip with the ſon, 
; the ind he is to improve the ſtock for the ſeparate uſe and 
that denefit of the wife; which prevents the common impli- 
bal, ation, that the reſiduum ſhould not paſs. Therefore I 
my think there is no ground in this caſe, to make the execu- 
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June g, 1745 ; Seutheet and Watſon, General Pulteny 


by his will gives in the firſt part of it, to Mrs. Vatſon, an 
annuity of 4001. ; and in the laſt clauſe gives her all his 
houſhold goods and furniture (three pictures excepted), 
and ali his plate, linen, watches, jewels, and cloathes 
whatſoever, and declared her ſole executrix. The bill 
was brought for an account of ſuch part of the perſonal 
eftate as is undiſpoſed of, and for a diſtribution. And by 
the lord chancellor Hardwicke : The bequeſt of the ſpe. 
cific things to Mrs. JYatſon excludes her from the reſidue, 
3 Alk. 226. 

Oct. 24, 1750; Blinkhorn and Feat. The teſtator 
gave a pecuniary legacy to A. and another of a different 
value to B. both infants, and made them his executors, 
The queſtion was, as to the reſidue of his perſonal eſtate, 
whether it ſhould reſult to the next of kin, or go to his 
executors, By the lord chancellor Hardwicke : Though 
the law caſts the whole perſonal eſtate upon the executor; 

et as a will is to be conſtrued chiefly according to the 
intention of the teſtator, if it appear manifeſtly his de- 


'fgn that the executor ſhall not have it, it ſhall be diſtri. 


buted by this court. As where a ſpecifick legacy is given 
to an executor, he ſhall not have the reſidue ; as it would 
be abſurd to think, that the teſtator after he had given 
him what he thought convenient, ſhould alſo intend to 
give bim the whole reſidue, which would include the 
particular legacy. Yet in many caſes this conſtruQion 
may be improper ; and therefore the rule of law has been 
ſuffered to take place. As in the caſe of Griffith and R- 
gers, where the executrix had a ſpecifick legacy of ten 
books. And in the caſe of Jones and Meſtcomb (Prec. Ch. 
316.) where a man, poſſeſſed of a long term, deviſed it 
to his wife for life, and aſter her death to the child ſhe 
was then enſient with, and made her executrix. For in 
this caſe it was neceſſary to deviſe the term to her ſpeciti- 
cally, for the ſake of the limitation to the child. In the 
preſent caſe, not to mention that it is improbable the 
teſtator would have made theſe perſons who are infants 
his executors, merely for the purpoſe of diſtributing his 
perſonal eſtate, without any benefit to themſelves ; it was 
very proper he ſhould give them theſe legacies, though 
he might intend they ſhould after have the reſidue ; for 
they do not take the legacies, as they will the reſidue ; 
for this they are entitled to jointly and equally, and the 
furvivor will take the whole. But the legacies are un- 


equal in value, and their intereſt in them different and 
TRY ſeparate, 
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ſeparate. And it cannot be inferred that the reſidue in- 
cludes the particular legacies; for as they are bequeathed, 
the legatees are entitled to them in ſeveralty, and with diffe- 
rent intereſts ; whereas if he had not ſeparated them, they 
wonld have devolved jointly, and otherwiſe than he intended 
they ſhould. And he decreed the reſidue to the executors. 

Finally; in the caſe of Lawſon and Lawſon, Apr. 19, . 
1777, upon an appeal from the chancery to the houſe of 
lords, it was determined, that unleſs in caſes where the 
contrary is inconſiſtent and incompatible with the appa- 
rent intention of the teſtator, or there is violent preſump- 
tion of fraud, the reſidue of the perſonal eſtate, after pay- 
ment of debts and legacies, ſhall go to the executor (/). 

37. By the ſtatute of the 29 C. 2. c. 3. No deviſe in Wills, how re. 
writing, of lands, tenements or hereditaments, or any clauſe "** able. 
thereof, ſhall be revocable, otherwiſe than by ſome other will or 
adial in writing, or other writing declaring the ſame, or by 
burning, cancelling, tearing or obliterating the ſame by the 
teflator himſelf, or in his preſence and by his directions and 
conſent ; but all deviſes and bequeſts of lands and tenements 
ſhall remain and continue in force, until the ſame be burnt, can- 
celled, torn or obliterated by the teflator or by his directions in 4 
manner aforeſaid, or tmmleſs the ſame be altered by ſome other 
will or codicil in writing, or other writing of the deviſor, 
fend in the preſence of three or four witneſſes declaring the 
«me. . 6. 0 

And no will in writing concerning any goods or chattels or 
perſonal ke ſhall be repealed, nor ſhall any clauſe, deviſe or 
bequeſt therein be altered or changed, by any words, or will by 
word of mouth only, except the ſame be in the life of the teſtator 
committed to writing, and after ihe writing thereef read unto 


(f) 7 Bro. P. C. 511. lu this caſe, the wife was executrix, 
and had property ſpecifically given to her, which was bers be- 
fore marriage. And the authority was cited in Martin v. Reboww, 
| Bro, 154. to prove that a wife having a ſpecifick legacy be- 
queathed to her, might take the reſidue, although any other 
executor having a pecuniary legacy could not. But per lord 
Thurlewe, C.: The caſe of a wife may make a circum- 
ſtance in evidence, but it cannot make a rule of law. The 
rule (of Fofter and Munt) is laid down, and has been acted upon 
for years paſt, that where a teſtator gives the executor a legacy, 
be pays him for his trouble, and turns him, as to the refidue, into 
atruſtee. And here the wife, who was executrix, having a real 
late bequeathed to her, with a houſe in town, plate, &c. but no 
pecuniary legacy, an account was decreed to be taken of the re- 
bdue, to be diſtributed according to the ſtatute. 
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the teftator, and allowed I Fim, and proved to be fo dine h 
three witneſſes at the leaff. ſ. 22. 

Apr. 30, 1754. Ex parte Hellier, The queſtion be. 
fore Sir George Lee, as judge of the prerogative court, 
was, Whether the execution of a ſecond will is a revo. 
cation of the firſt, though the ſecond is afterwards can. 
celled ; and whether ſuch cancelling ſets up the firſt will 
again? He gave ſentence that it was a revocation, and 
that the cancelling the ſecond did not fet up the firft, 
3 Aik. 798. 

M. 1689; Eggleſton and Speke. Lady Speke by will 
gave her lands to one and his heirs, Afterwards ſhe 
made another will, by which alſo ſhe gave her lands to 
the ſame man and his heirs ; but this laſt will was held 
void to paſs lands, becauſe the witneſſes did not ſubſcribe 
it in her prefence, It was objected, that this was good 
however as a revocation of the former will. But by the 
court; It cannot operate as a revocation, becauſe con. 
trary to her apparent intent. To revoke by a will, with. 
in the words of the ſtatute, muſt be by a will atteſted by 
three witneſſes, and fubſcribed by them in the preſence 
of the teſtatrix, which this will was not. Carth, 81. 

H. 1716; Onyons and Tyrer. A man makes his will 
duly executed and atteſted, and at the ſame time in like 
manner executes a duplicate thereof. Some time after, 
having a mind to change one of his truſtees, he orders 
his will to be written over again, without any variation 


whatſoever from the firſt, fave only in the name of that 


truſtee. And when it was ſo written over, he executes 
it in the preſence of three witneſſes, and the three wit- 
neſſes ſuberibed their names, but not in his preſence, 
After this, the tettator cancels the duplicate, by tearing 
off the ſeal; and then dies. The queſtion was, whether 
this ſecond will, not being good as a will to paſs lands, 
ſhould yet be a revocation of the firſt; and if it ſhould 
not, whether the cancelling the other ſhould be a revo- 
cation thereof within this ſtatute. And it was decreed, 
that neither the making the ſecond, nor the cancelling 
of the firſt, was a revocation thereof, though in the ſe- 
cond there was an expreſs clauſe that he did thereby re- 
voke all former and other wills: wherein the lord chan- 
cellor took this diſtinction, that the ſecond was not in- 


| tended barely a reyocation of the firſt, ſo as to ſignify hit 


intention of dying inteſtate; but it was intended as an 
effectual will to paſs the lands to the perſons, and in the 
manner thereby deyiſed ; and thetefore if it was not good 

| . 23 
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23 2 will to that purpoſe, it was no revocation of the firſt. 
1 Abr. Eg. Caf. 408. 

E. 1754 ; Ellis and Smith, A man makes a will, and 
by it revokes a former will. The only proof of the exe- 
cution of this latter will was, by three witneſſes, who 
did not fee him ſign or ſeal it, but upon their being call- 
ed in he acknowledged it to be his handwriting and ſeal, 
pointing with his finger to the will ; upon which they 
atteſted it. Too queſtions aroſe : 1. Whether conſider- 
ing this as an original will, it was well executed, 2. If it- 
is, whether it is well executed as a revocation, becauſe 
by the ſtatute it ought for this purpoſe to be figned in 
preſence of the witneſſes. By the lord chancellor Hard- 
wicke: As to the former queſtion, if this had been res 
integra, it would have been a matter of doubt with me; 
but it is res adjudicata, and muſt now be taken as deciſive. 
All the caſes where an atteftation by three witneſſes at 
different times is held good, are authorities in point; for 
they muſt all be founded upon the proof of this very 
fact, the acknowledgment of the teſtator that it was his 
handwriting. It could not be a different execution be- 
fore each witneſs, for then there would be three execu- 
tions, and the act would not be complied with, as it re- 
quires three witneſſes to one execution: and as to the 
ſealing — putting any thing on the ſeal, as a finger, anime 
fienandi, is good enough. But he ſeemed to think that 
ſealing was not /jgning within the ſtatute, contrary to 
the obiter opinion in in and Stanley. (3 Lev. 1.)—— 
As to the ſecond, he ſaid, that the words /igned in the 
preſence of three witneſſes, refer to the next preceding 
words [other writing] only, and not to a will or codicil ; 
and ſo it was determined (3 Mod. 218.) in the caſe of 
Hoyle and Clarke. 

H. 10 G. 3. ; Glazier v. Glazier. This cauſe had been 
tried at the aflizes, and a verdi& given for the plaintiff 
the heir at law, againſt the defendant who was deviſee in 
two wills It pow came before the court, upon a mo- 
tion on the part of the defendant, for a new trial, Which 
was oppoſed by the counſel for the plaintiff, who argued 
that both wills were revoked : and conſequently, their 
client took as heir at law. The queſtion turned upon 
the revocation of the firſt will, by making the ſecond. 
The firſt will was not cancelled. The ſecond was can- 


celled by the teſtator himſelf. Both wills were in the 


teſtator's cuſtody at the time of his death, The coun- 
ſel for the olaingf „ the heir at law, argued, that the ſe- 
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cond will was a complete inſtrument at the time when 
it was executed, That it clearly proved the teſtator's 
intention of revoking the former. And that the execution 
of it was as much a revocation of the former, as if he had 
thrown the former into the fire. That the preſervation 
of it was merely accidental, and of no conſequence. 
"That it had been already totally extinguiſhed, ſo that it 
could never revive, That as it had never been repub. 
liſhed, it remained a mere nullity ; and that no ſubſequent 
event could hinder the execution of the ſecond will from 
operating as a revocation of the former. The ſecond 
will was therefore the teſtater's only ſubſiſting will, ſo 
long as it remained uncancelled. And when he thought 
fit to cance] and deftroy it, it is manifeſt that he meant 
to die inteſtate, 'and that his heir at law ſhould take, If 
a woman makes a will, and then marries, her prior will 
is thereby revoked ; and ſhall remain ſo, althe' ſhe ſhould 
immediately become a widow. They cited a caſe of 
Aſhburnham and Bradſhaw; and alſo the caſe ex parte 
Hellier, 3 Atkyns 798., where Sir George Lee gave ſen- 
tence, that the execution of a ſecond will is a revocation of 
a-firſt, tho? the ſecond be afterwards cancelled : and that 
the cancelling the ſecond did not ſet up the firſt ; which 
they ſaid, was the ſame point, only that it was perſonal 
property: And this ſentence was affirmed by the dele- 


gates. They denied the two caſes of Eggle/ton and Speke, 


and of Onyons and Tyrer, to be like the preſent caſe. The 
former is only, that a ſecond will ſhall not revoke the 
firſt, if the ſecond is not good in law, but void. The 
latter is, that a ſecond will, deviſing lands to the ſame 
perſon and revoking all former wills, and this ſecond will 
ſubſcriþed by three perſons but not in the teſtator's pre- 
ſence, ſhall not revoke the former will, ſo as to let in 
the heir at law. The counſel on the other fide, be- 
ginning to ſpeak, were ſtopped by lord Mansfield, who 
ſaid the caſe was ſo plain, as to render it unneceſſary to 
proceed. He obſerved, with regard to the caſe ex parle 
Hellier, that Mr. Atkyns only reports what paſſed in chan- 
cery, There might be other cirgumſtances appearing to 


the eccleſiaſtical court, which might amount to a revoca- 


tion of a will of perſonal. eſtate. Here, the teſtator has 
þy both wills deviſed the lands in queſtion to the de- 
ſendant. His cancelling the ſecond is a declaration, that 
he doth not intend that to ſtand as his will, Doth not 
that ſpeak, that his firſt will ſhall ſtand ? If he had in- 
tended to revoke the firſt will when he made the ſecond, 
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it muſt have operated as a declaration that the defendant 
ſhould not take, But that could not be his intention, 
becauſe he deviſes to the defendant by both. A will is 
ambulatory till the death of the teſtator. If the teſtator 
lets it ſtand till he dies, it is his will. If he does not 
ſuffer it to do fo, it is not his will. ere, he had two. 
He has cancelled the ſecond : It has no effect, no opera- 
tion: it (is as no will at all, being cancelled before his 
death. But the former, which was never cancelled, ftands 
as his will. Burr. Mansf. 2512. | | 
In the caſe of Rolfe and Harwood, H. 14G.3. In the 
common pleas. The jury found, that ohn Lacy eſquire, 
had made two wills, one in 1748, and the other in 1756, 
and that the diſpoſition made in the latter was different 
from that in the former, but in what particulars the ju- 
rors did not know ;z and they further added, that they do 
not find that the teſtator cancelled, or that the defendant 
(the deviſee under the former will) deſtroyed the latter 
will, but what is become thereof they are ignorant. De 
Grey chief juſtice, Gould and Nares juſtices, were of opi- 
nion, that this was a ſufficient revocation of the former 
will, to let in the title of the heir at law; it being prov- 
ed to be the laſt will of the teſtator, and containing a 
different diſpoſition from the former will, although in 
what particulars it did not appear. Blackflone juſtice was 
of opinion, that this was not a ſufficient revocation, be- 
cauſe it did not ſpecifically 1 that the latter revok- 
ed the former: and nothing ſhall be preſumed on a ſpe- 
cial verdict: It is ſetting up à ſecond will in the dark, 
which neither the court nor jury ever ſaw, and of the 
contents whereof they are wholly ignorant. Upon this, 
r writ of error was brought in the king's bench; and 
there the court unanimouſly reverſed the judgment of the 
common pleas, Afterwards, a writ of error being brought 
in parliament, the houſe of lords upon hearing the opi- 


nion of the barons of the exchequer in favour of the 


judgment of the court of king's bench, affirmed the 
judgment of that court, that this was not a ſufficient re- 
yocation. 3 Wilſon, 497. Black. Rep. 937. 

A. 16 G. 3. Mole and Thomas. William Palin having 
ſeveral times declared himſelf diſcontented with his will, 
being one day in bed near the fire, ordered Mary Wilſon 
who attended him te fetch his will, which ſhe did, and 
delivered it to him; it being then whole, only ſomewhat 
creaſed, He opened it, looked at it, then gave it ſome- 


thing of a rip with his hands, and ſo tore it as almoſt to 
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tear a bit off > then rumpled it together, and threw it on 
the fire; but it fell off. However it muſt ſoon have been 
burned, had not Mary Wilſon taken it up, and put it 
in her pocket; Palin did not fee her take it up, but ſeem. 
ed to have ſome ſuſpicion of it, as he aſked her what ſhe 
was about, to which ſhe made little or no anſwer. He at 


_ ſeveral times afterwards ſaid, That was not, and ſhould 
not be his will, and bade her deſtroy it. She ſaid at 


firſt, So I will, when you have made another. But af. 
terwards, upon his repeated inquiries, ſhe told him ſhe 
had deſtroyed it, though in fad it was never deſtroyed. 
She aſked him, when his will was burned, whom his 
eſtate would goto? He anſwered, to his ſiſter and her 
children. He afterwards writ to his brother John Mills, 
telling him he had deſtroyed his will, and would make 
no other till he had ſeen him, and deſired him to come; 
for (ſays he) if I die inteſtate it will cauſe uneaſineſs. 
However he died without making any other will. The 
jury thought this a ſufficient revocation, and gave a ver- 
di 


for the heir at law. It was moved tor a new trial. 


But the court were of opinion, that this was a ſufficient 
revocation ; and ſaid, that a revocation under the ſtatute 


may be effected, either by framing a new will amounting 


to a revocation of the former, or by ſome act done to the 
inftrument itſelf, as burning, tearing, cancelling, or ob- 
literation, by the teſtator, or in his preſence, and by 
his direction; any of theſe, joined with a declared in- 
tent, is a ſufficient revocation within the ſtatute. Black, 


1043. 
* 3 will, though in other reſpects void, yet 
may be a ſufficient revocation of the former. As where 
there was a deviſe of lands to one, and afterwards the de- 
viſor by a will duly executed and atteſted deviſed the lands 
to another who was a papiſt ; it was decreed, that both the 
deviſes were void : for though the latter was void as 2 
will, yet it was good as a revocation. 2 Abr. Eq. Caf. 
71. 
n N72 will which will paſs perſonal eſtate, is not a ſuf- 
ficient revocation of a former will whereby a real eſtate is 


g deviſed. Comyns, 451. 
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g) So a deed intended to operate as an appointment to uſes, 
but not ſufficient for that purpoſe, was beld to revoke a will, 
the party appearing to have had that intention. Shove v. 
Pincke, 5 T. Rap. 124 & 310. And 
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And although the ſtatute ſays, that no will in writing 
concerning per ſonal eſtates ſhall be repealed by word of 
mouth only, except the words be put into writing, and 
read to and allowed by the teſtator, and proved to be ſo done 
dy three witneſſes ; yet where a man by will in writing 
deviſed the reſidue of his perſonal eſtate to his wife, and 
ſhe dying, he afterwards by a nuncupative codicil be- 
queathed to another all that he had given to his wife, 
this was reſolved to be good: for by the death of the wife, 
the deviſe of the reſidue was totally void; and the codi- 
cil was no alteration of the former will; but a new will 
for the reſidue. 1 Abr. Caſ. Eg. 408. 

Alſo, the ftatute hath not taken away revocations of [Implied revp- 
wills by a? of law; as if the teſtator afterwards make ion of a will. 

2 feoffment, or do any other act inconſiſtent with the 
will: but ſuch revocation remains as before the ſtatute. 
Carth. 81. (5) 

If a man deviſes lands to one and his heirs, and after- \ 
wards morigages the ſame lands to another for years or in 
fee; though a mortgage in fee is a total revocation at 
law, yet in equity it ſhall be a revocation pro tanto only. 
1 Abr. Eg. Caf. 410. 

And the reaſon is, becauſe a mortgage is not conſider- 
ed as a conveyance of the eſtate, but only as a charge 
upon it; being merely a ſecurity, and in the conſidera- 
tion of equity carries only a chattel intereſt, the credi- 
tor gains nothing real, it affords no dower, and goes 
to executors. Sparrow and Hardcaſtle, May 6, 1754. 
3 Ak. 798. 

But if lands be deviſed to one in fee, and afterwards 
mortgaged to the ſame deviſee ; this is a revocation in toto, 
being inconſiſtent with the deviſe : but if the mortgage 
had been to a ſtranger, it had been a revocation guead the 
mortgage only. Prec. Cha. 514. 

If a man ſeiſed in fee, deviſes it to one in fee or for life, 
and afterwards makes a leaſe to another for years; this, 
even at Jaw, ſhall not be a revocation but during the 

years. 1 RolPs Mr. 616. | 

Bo if a huſband poſſeſſed for forty years, deviſes it to his 
wife, and after leaſes the land to another for twenty years, 
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5) So if a teſtator ſuffer a recovery of, or ſell the lands de- 
viſed. Marwood v. Turner, 1 P. Wms. 165. Arnold v. Arnold, 
1 Bro, 401. ; and the ſame of an equitable eſtate, Freeman v. 


Freeman, cor. lord Hardwicks, C. 1 Will. 308. 
| 4 and 
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and dies; this leaſe is not any revocation of the whole 


eſtate, but only during the twenty years, and the wiſe 
hall have the reſidue by the deviſe. Id. 3 


But where a man ſeiſed of a leaſe for lives, deviſed it, 
and afterward ſurrendered the old leaſe, and took a new 
one to him and his heirs for three lives; it was decreed, 
that this renewal of the leaſe was a revocation of the will 
as to this particular. For by the ſurrender of the old 
teaſe, the teſtator had put all out of him, had diveſted 
himſelf of the whole intereſt; ſo that there being nothing 
left for the deviſe to work upon, the will muſt fall, and 
the new purchaſe, being of a freehold deſcendible, could 
not paſs by a will made before ſuch purchaſe. 3 P. Mill. 
166. 170. [Marwoad v. Turner.] | 

June 10, 1743. Sir Thomas Abney and Miller, The 
teſtator by his will deviſed all his college leaſes which 
he then held of Magdalen college to Mrs. Burton his 
mother, to be fold by her immediately after his deceaſe, 
and ordered the money ariſing by ſuch ſale to be diſtri- 
buted according to the directions of the ſaid will. Some 
your after making the will, he ſurrendered the college 
eaſes deviſed by it, and accepted two new leaſes of the 
premiſes, but one of them was not ſealed with the col- 
lege ſeal, till after the death of the teſtator. Lord Hard- 
wicke decreed, that the leaſe actually renewed after the 
will made, was a revocation of the deviſe (2), but other- 
wiſe as to the leaſe not pet fected for want of the college 
ſeal. 2 A 593. | 
But where the teſtator deviſed all and ſingular his leaſe- 
Hold eflate, and afterwards renewed a leaſe; it was held 
by lord Hardwicke clearly, that this leaſehold eſtate 
paſſed by the will: for that this is not a ſpecific legacy, but 
only an enumeration of the ſeveral particulars of the per- 
ſonal eſtate, but yet is a general deviſe of the whole, 
3 Att. 199. ; | 

Tho' a covenant or articles do not at law revoke a will; 
yet if entered into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 
equitable revocation of a will, or of any wriuog in nature 


thereof, 2 P. Will. 624. 


A woman's marriage, is alone a revocatidn of her will. 


Id. [A Rep. 60. b. Forſe v. Hembling.] 


— 


k 


00 S. P. Hans v. Medcraft, 1 Bro. 160. 
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A man made a will; and appointed one (who was no 
relation) to be his executor. He afterwards went abroad, 
where he became a governor of one of the plantations, 
and ſent over for an Engliſh: woman of his acquaintance, 
whom he married, and had children by; and died, with- 
out an actual revocation of his will. Vet it was deter- 
mined, that this total alteration of his circum/lances was an 
implied revocation, 1 P. Will. 304. Eyre and Eyre. + 
So in the caſe of Lugg and Lugg, M. 8 IF. betore the 
delegates. One being ſingle made his will, and deviſed 
all his perſonal eſtate. Afterwards he married, and had 
ſeveral children, and died without other will or diſpoſi- 
tion. It was ruled, that there being ſuch an alteration 
in his eſtate, and citcumſtances ſo different at the time of 
his death from what they were when he made the will, 
here was room and preſumptive evidence to believe a re- 
vocation, and that the teſtator continued not of the ſame 
mind. 2 Salt. 592. L. Raym. 441. 

And in the caſe of Broton and Thomſon, T. 1702. The 
lord keeper , was of opinion, that alteration: of circum- 
ſtances may be a revocation of a will of landt, as well as 
of a perſonal eſtate; notwithſtanding the ſtatute, which 
doth not extend to an implied revocation. 1 Abr. Caſ. 


25. 413· % | Ry ON 70 
Of ſeamens wills [and thoſe of marines}. 


| By the flatute 26 Ger. 3. cap. 63 · No will, made by 
any petty officer or ſeaman in the king's ſervice, whereby 


;, _ 


(4) And accordingly, marriage and the birth of a child has 
been adjudged a revocation of a will of /andr, in Chriſtopher v. 
Chriſtopher, 4 Bur. 2182. and Sprange v. Stone, Amb. 721. though 
the child were born after the father's death. Doe v. Lancaſhire, 
5 T. Rep. 49. But it'ſeems that marriage or the ſubſequent birth 
of a child alone, are not of themſelves ſufficient to ſupport the 
preſumption of a revocation. See Dr. Hay's Judgment, Hil. 1970, 
in Shepherd v. Shepherd, 5 T. Rep. 51. (which doctrine however 
Mr. Fonblanque has combated in his note to Treat. on Eg. ii. 
355-) And as marriage and the birth of a child, when taken 
together, only furniſh ground on which to preſume an altera- 
tion of the teſtator's mind, ſuch implied revocation may be 
rebutted by evidence, either written or parol, which proves A re- 
publication. Brady v. Cubitt, 1 Doug. Rep. 31. 
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any wages, pay, prize - money. or allowance of money of 
any kind due for ſuch ſervice is bequeathed, ſhall be valid, 
unleſs, if made while the party is in the ſervice, it be 
ſigned before and attefted by the captain, or the officer 
then commanding, and one of the ſigning officers of the 
ſhip to which the party belongs, and unleſs it ſpecify in 


the body thereof the name of the ſhip, and the number at 


which the maker of the will ſtands upon the ſhip's books, 
and contains a full deſcription of the reſidence, profeſſion, 
or buſineſs of the perſon in whoſe favour it is made, and 
the day of the month and the place where it was executed, 
or by the agent of any of his majeſty's hoſpitals or quarters 
appointed to receive ſick and wounded ſeamen, in which 
the party may be at the time; or if made by ſuch officer 
or ſeaman diſcharged from the fervice, within the bills of 
mortality, unleſs it be atteſted by the officer appointed by 
the treaſurer of the navy to inſpect ſuch wills; or if made 
at any of the ports where ſeamen's wages are paid, unleſs it 
be atteſted by the treaſurer of the navy, chief or ſecond 
clerk there ; or if made at any other place, unleſs it be 
attefted by the miniſter and churchwardens of the pariſh in 
England or Ireland or by two elders of the pariſh in Scot- 
land. In order to obtain a probate thereof, the will muſt 
be ſent to a proctor by the inſpector of wills appointed by 
the treaſurer of the navy. 

If any ſuch petty officer or feaman ſhould die inteſtate, 
the perſon claiming adminiſtration muſt apply by petition 


to the ſaid inſpector, who is to grant a certificate directed 


to a proctor, that letters of adminiftration may paſs in 
favour of the petitioner, if entitled thereto by law. 

If any proctor, regiſter or other officer of any eccleſi- 
aſtical court ſhall be aiding and aſſiſting in procuring pro- 
bate of a will, or letters of adminiſtration, for the pur- 
poſe of enabling any perſon to receive fuch wages, pay, 
prize-money, or allowance of money of any kind, with- 
out firft obtaining the certificate from the inſpector of 
ſeamen's wills, or perſon authoriſed to officiate for him, 
every ſuch proctor, regiſter, or other officer ſhall forfeit 
goo1. and for ever after be incapable of acting in any 
capacity in any eccleſiaſtical court in Great Britain or 
Ireland. 

[And by the 32 G. 3. c. 34. After the iſt day of Auguſt 
1792, no letter of attorney or will of a non-commiſſioned 
officer of marines or marine ſhall be valid unleſs made ac- 
cording to the 26 G. 3. c. 63. / 1. * 
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All are to be deemed petty officers, ſeamen, marines, &c. 
except ſuch as are rated upon the books of ſuch ſhip, 
admirals or flag officers, and their ſecretaries, captains, 
and lieutenants, maſters, ſecond maſters, and pilots, 
phyſicians, ſurgeons, chaplains, boatſwains,, gunners, 
carpenters, and purſers, captains of marines, captain lieu- 
tenants of marines, lieutenants, and quarter-maſters of 
8 . 

Every lieutenant, on board any of his majeſty's ſhips, 
ſhall, upon @ page of every muſter book of ſuch ſhip, fign 
his name for the purpoſe, and for the purpoſe only, that the 
inſpector of ſeamen's wills, or ſuch perſon as ſhall be de- 
puted by him, may bave an opportunity of comparing the 
fame with the name of any ſuch lieutenant atteſting the 
will, &c, executed by or in favour of any petty officer, 
ſeaman, non- commiſſioned officer of marines or marine. 
. 10. 

y And all captains of ſhips ſhall, upon their monthly 
muſter books or returns, ſpecify which of the men men- 
tioned in the ſaid returns, have granted or ifſued any will 
or teſtament during that month or ſpace of time from the 
preceding returns, by inſerting the date thereof oppoſite to 
the party's name. , 11, "The muſter books, &c. in caſe of 
failing from any foreign ſtation, at a time when no op- 
portunity ſhall offer of tranſmitting them to the navy- 
board, to be ſeft with the naval officer of the place, 
if any, or with ſome reſpectable merchant, with di- 
rections to forward the ſame to the commiſſioners of 
his majeſty's navy by the firſt ſafe opportunity, and in 
caſe of the removal of the commander, to be delivered over 
to his ſueceſſor, and a receipt given for the ſame. .. 12 & 13. 

Provided that it fhall be lawful for the minifter of 
pariſh, to whom the inſpector of ſeamen's wills Well enn. 
mit bis check of any letter of attorney or will, paſſed and 
allowed by him, to deliver the ſaid check to the attorney or 
executor in the faid letter of attorney ar will named and 
appointed. /. 14. And all ſeamen's letters of attorney 
and wills made prior to 1ſt Auguſt 1786, and thoſe of 
marines prior to 1ſt Auguſt 1792, ſhall be examined and 
inſpected by the inſpector of ſeamen's wills for the purpoſe 
of preventing frauds, forgeries, or impoſitions of any kind 
therein, and if ſuch inſpector ſhall fee no cauſe to 
the authenticity of the ſame, he ſhall affix the ſtamp of his 
office, and iſſue checks for the ſame, but if he ſhall ſee good 
cauſe to ſuſpedt the truth and authenticity of ſuch letter 
of attorney ot will, he ſhall report the ſame to the treaſurer, 

or 
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or to the paymaſter of the navy, and ſhall enter his caveat 


againſt ſuch letter of attorney or will, which ſhall prevent 


any money from being had or received thereon until the 
fame ſhall be authenticated to the ſatisfaction of the ſaid 
treaſurer or paymaſter. / 15. 

The wages, pay, prize- money, or allowances of petty 
officers or ſeamen, non-commiſſioned officers of marines, 
and marines dying inteſtate, are to be paid only upon letters 
of adminiſtration obtained in the following manner : 

The perſon claiming ſuch adminiſtration ſhall ſend or 
give in a note or letter to the inſpector of ſeamen's wills, 

ating the name of the deceaſed, the name of the ſhip or 
ſhips to which he belonged, and that he has beard or been 
informed of his death, and requeſting the inſpector to 
give ſuch directions as may enable him to procure letters 
of adminiſtration to the deceaſed, or to the like effect, 
upon receipt whereof the inſpector of ſeamen's wills ſhall 


deliver or ſend to the perſon claiming ſuch adminiſtration, 


a paper in the words and form following, or to the like 
effect: 8 | | ; 

* e 
HN obtajned information, 


1 Degree Widow, 

2d —— Child. that A. B. born about the year 

2 A 17 — at — and belong ing to 

gth — Brother or Sifter. Big majeſty's ſbip about 

5h Grandfather or the Arr —; died at inthe 
Grandmother, month of 17 — without laau- 


ary N — — 15 ing any will to the beſt of my knowled;e 
Bth—— Coe Herman. and belief; 1 now apply for a cer- 
den eee We ves, tificate to enable me to obtain letters 

of adminiſtration to his effects, being 


, th. Second Couſin. 


bis and 2 bj F neareſt of kin, no one, to the 
beft of my knowledge and belief, of a nearer degree be- 
ing living at the time of the death of the ſaid deceaſed, who 


died a rü, 


V place of abode ii ki 
— C. p. 


IE hereby certify, that we perſenall know the above 
fubſeribing C. D. and believe what TR: bas flated to be 
true. 2 | 

E. F . 
hs 3 G. H . 
Both inhabitants of the pariſh of ——— in the 
County 7 N 
| | * 
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No, — 


* 


IWE hereby certify, that the above E. F. and G. H. are 


known to us, are bouſe- keepers, and perſons of good repute. 
| Witneſs our hands, 


Dated at J. K. Minifter. 
this — day L. M. { Churchwardens : 
f ——, 7; N. O. T or Elders. 


N. B. If the perſon applying is the widow of the party deceaſed, 
ſhe muſt forward, herewith, an extract from the pariſh re- 
giſter, or ſome other authentic proof of her marriage. 


jthe deceaſed died after he had left the naval ſervice, an ex- 


tract from the pariſh. regiſter of his burial, or ſome other 
authentic proof of his death, mult likewiſe be ſent to this 
office, 


If the perſon applying knows any proctor in Doctors Commons, 


3 a4 is deſired to mention his name, that he may be em- 


ployed in obtaining the letters of adminiſtration. 

This application, when filled up and atteſted, is to be ſent by 
the general poſt, under cover, directed to the Treaſurer or to 
the Paymaſter of his Majeſty's Navy, London. 


* . 
And the-faid paper being filled up and certified, the 
ſame ſhall be returned, addreſſed to the Treaſurer, or to the 
Paymaſter of his Majeſty's Navy, London, who upon re- 
ceiving the ſame ſhall direct the inſpector of ſeamen's 
wills to examine the ſame, and make ſuch inquiry relative 
thereto as may appear to him neceſſary on that behalf, 
and being ſatisfied, he ſhall forthwith make out a certiſi- 
cate in the following form, or to the like effect: 


AA of Parliament, 32 George III. Ch. 34. 
No... a | & 
Certificate to obtain Letters of Adminiſtration, 


N. avy P ay-office, 
HAVING duly examined an application made to this office 
by C. D. of and county of „ lating that *— 


is the Jeg e] next of kin of A. B. originally of ——1 
and late a f mana” J belonging to his majeſty's ſhip ——, and 
who died inteſtate, e wege, J upon the —— day of — 


and without leaving any one of @ ſuperier degree of kindred. 
Vor. IV. IG | to 


a 
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to him; and it appearing that no will of the deceaſed has been 
lodged in this office, I therefore grant this abſirat of ſaid 
application, and certify that I believe what is therein flated 


to be true, and alſo that the ſaid C. D. may obtain letters of 


adminiſtration to the effects of the ſaid deceaſed, which appear 
not to exceed the ſum of pounds; provided always that 


he $ #5 otherwiſe entitled thereto ty law. 
N I. P. Inſpector. 
170 — 


Proctor in Doctors Commons. 


N. B. The previous commiſſion or requiſition is to be addreſſed 
agreeably to the ſuperſcription of the within cover, in which 
the ſame is to be incloſed, and forwarded by the proctor; 
and when the commiſſion or requiſition ſhall be returned to 

this office it will be forwarded to him, and he is then to ſue 
out letters of adminiſtration, and ſend them to che inſpector, 
with his charge noted thereon, 


And after filling up the blanks therein as the caſe may be, 


ſhall ſign and addreſs the ſame to a proctor or proctors in 
Doctors Commons; the ſaid inſpector of ſeamen's wills ſhall 
at the ſame time incloſe and fend with ſuch certificate 2 
letter addreſſed to the miniſter and churchwardens, or el- 
ders, as the caſe may be, of the pariſh within which the 
perſon applying for ſuch letters of adminiſtration then re- 
ſides; and the treaſurer or the paymaſter of his majeſty's 
navy, or the ſaid inſpector, or either of them, ' ſhall frank 
the faid letter, ſo as to carry the ſame, and the previous 
commiſſion or requiſition to be incloſed therein, free of the 
charge for poſtage, and which letter ſo to be addreſſed to 
the miniſter, and to the churchwardens or elders, as the 
caſe may be, ſhall be in the words, figures, and form fol- 
lowing, or to the like effect: 


No, — "WM k 
; | Navy Pay- ice, —— day f 
Reverend Sir, . 
HAVING received an application atteſted by you and twe 
agree ms of your pariſh, from C. D. alſo of your pariſh, 
flating that ; 4 Is the . — and 1 [Sr iS : next of 
kin of A. B. late a wude f belonging to bis majefly's na- 
v, and requefling leave is adminifler to his effetts ; 


enablir 
tion to 
incloſe 
legal a1 
eutin 

titer 
tranſmi 
with th 
and inc 
to the: 


_— „ _— w_ 8 gs, 
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1 am directed by act of parliament of the thirty-ſecond 
George the Third, chap. 34, to forward you the encliſed 
femme | Jer the purpoſe of ſwearing | ar be, H accord- 
ingly ; provided, to the beſt of your knowledge and belief, 
e] onfwers the deſcription contained in the ſame. 

1 am, Reverend Sir, 
Your moſt obedient ſervant, 
I. P. Inſpector. 

p. S. When the þ — is executed, you will pleaſe 
e 
ä — Treaſurer, or | | 

To the Paymoſter of his Majeſty's Navy, 
London. 


And ſpecify and deſeribe the receiver general of the land tas, 
colleor of the cuſtoms, collector if the exciſe, or tlerk of the 
check, whoſe abode is neareſt to the perſon applying, who will 
be directed to pay a! the wages due td the dectaſel. 
To A. B. 
Miniſter of the pariſh e 

v. B. If the application above mentioned was not atteſted by 

you, as ſtated therein, be pleaſed to return the encloſed 


— af immediately, that means may be taken to 


diſcover the impoſition. - 
And the inſpector, before he ſends ſuch certificate as be- 
fore directed to the proctor in Doctors Commons, ſhall fill 
up the blanks therein agreeably to the circumſtances of the 
caſe ;- and the proctor or proctors to whom ſuch certificate 
ſhall be addreſſed and ſent; and which ſhall likewiſe in- 
cloſe the letter to the minifter, churchwardens, or. elders, 
25 aforeſaid, ſhall, immediately upon receipt of the ſame, 
ſue out the previous commiſſion or requiſition, or take ſuch 
other proper and legal ſteps as may be neceſſary towards 
enabling the perſon ſo applying for letters of adminiſtra- 
tion to the deceaſed inteſtate, to obtain the ſame, and ſhall 
incloſe ſuch previous commiſſion or requiſition, or other 
legal and neceſſary inſtrument, with inſtructions for exe- 
euting the ſame, in the letter ſo to be addreſſed to the mi- 
hiſter and churchwardens, or elders, and which had been 
tranſmitted to him by the inſpector of ſeamen's wills, along 
with the aforeſaid certificate, and ſhall forward ſuch letter 
and incloſures as aforeſaid by the general poſt, agreeably 
to the addreſs put thereon ; the treaſurer of the navy, 
2 the 
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the paymaſter of the navy, or the inſpector of ſeamen's 


wills, { 16, { 

And the miniſter, and the churchwardens, or elders, 0 
as the caſe may be, ſhall, immediately upon the receipt of a 
ſuch letter as aforeſaid, with the previous commiſſion or E 
requiſition, or other inſtruments incloſed therein, take h 
ſuch ſteps as to them may ſeem proper or neceſſary for t 
procuring the execution of them, and, being fo executed, tl 
ſhall tranſmit the ſame to the treaſurer or to the paymaſter ti. 


of his majeſty's navy, London; and if the perſon apply- 
ing for ſuch letters of adminiſtration reſide at a diſtance 
from the place where the wages, prize-money, or other. 
allowances of money due to the deceaſed, are payable, he or 
they ſhall ſpecify and deſcribe the receiver general of the 
land tax, collector of the cuſtoms, collector of the exciſe, or 
clerk of the check, ha may be moſt convenient or near- 

eſt to ſuch perſon applying far ſuch adminiftration ; and 

the (aid treaſurer. or paymaſter of his majeſty's navy ſhall, 

immediately upon the receipt thereof, ſend the ſaid previ- 

ous commiſſion or requiſition, or other legal inſtrument, 

executed by the perſon applying for the adminiſtration as 

aforeſaid, to the aforeſaid proctor in Doctors Commons, 

wha in purſuance thereof ſhall forthwith ſue out and pro- 
cure letters of adminiſtration in favour of the perſon ſo 
applying for the ſame, in the manner and form above men- 
tioned, to the eſtate and effects of the perſon who has {6 
died inteſtate as aforeſaid. ,. 17. 

And where any petty officer, ſeaman, non- commiſſion- 
ed officer of marines, or marine, belonging, or who ſhall 
have belonged to any of his majeſty's ſhips, has died, or 
hereafter ſhall die, and ſhall have left a will or teſtament, 
appointing any executor or executors therein, any pay, 
wages, prize-money, or allowance of money, which may 
have been due or owing to ſuch teſtator at the time of his 
death, ſhall not be paid over to or recovered by. ſuch exe- 
cutor or executors, but upon probates of ſuch wills, to be 
obtained in the following manner, viz. after ſuch wills 
ſhall have been tranſmitted, inſpected, and lodged in the 
office of the treaſurer of the navy, as directed by the afore- 
mentioned act of the twenty-lixth year of the reign of his 
preſent majeſty, the inſpeCtor of ſeamen's wills and powers 
of attorney ſhall iſfue, or cauſe to be iflued, a check in lieu 

thereof, with directions to return the ſame upon the teſta- 
tor's death, and to which check there ſhall be ſubjoined 3 
blank certificate, to be ſigned by two reputable houle- 


keepers of the pariſh where ſuch executor is reſident at the 
* a time 
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time ſuch certificate ſhall be ſo returned to the pay office 
of the treaſurer of the navy, certifying that they perſon- 
ally know and believe that he is the perſon deſcribed. as 
executor in the ſaid check; and alſo another blank certi- 
ficate, to be figned by the miniſter of the ſaid pariſh, and 
two of the churchwardens, or two elders of the ſame, as 
the caſe may be, certifying that ſuch two perſons who cer- 
tified as above mentioned are reſident within the pariſh, 
and of good repute z and ſuch check and certificates 
ſhall be in the form and words following, or to the like 


effect: 


83 CHECK. 


Navy Pay- Office. 

IT being directed by As of Parliament, twenty-fixth 
George III. chap. 63, and thirty-ſecond George III. chap. 
34, that wills granted by petty officers and ſeamen, non-com- 
miſſuned officers of marines, and marines, belonging to his Ma- 
ey navy, ſhall be lodged in this office, for purpoſes therein 
ſpecified; and that a check ſhall be 1ſſued for every ſuch will, 
mentioning the particular heads thereof, which, by virtue of 
the ſaid act, ſhall land in place of the ſame ; 

his 4s therefore iſſued to ſhew receipt at this office of a 
will, —— dated at upon the —— day of —— 
granted by A. B now of formerly of his majeſly's 
foi in favour of C. D. and appointing E. F. 
execut f d and which is attefled by G. H. and I. K. 


The above E. F. upon the teſtator's death is entitled, upon 
production of this cheek to demand of this office the wages, 
pay, or any other alluwances due to the deceaſed; and that the 
above mentioned will be directed and ſent to a proctor in Doc- 
tors Commons, to obtain a probate thereof, which is alſo to 


be lodged in this office. 


WE hereby certify, That we perſonally know the above- 
deſcribed E. F. 707 reſent holder 2 check; and that he 


# an inhabitant of this pariſh, 


L. M. 
N. O. 
Both inhabitants. of the /h of =— nt 
* — par(p of 
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WE hereby certify, That the above L. M. and N. O. 
are known« to us, are houſekeepers, and perſons of gud 
repute. 
7 Witneſs our hands, | K 
At — this | — Q Minifler. . 
— day of 8. { Churchwardens 1 


If the teſtator dies after he leaves the naval ſervice, a certificate 
of his burial, or ſome other authentic proof of his death, muſt 
likewiſe be ſent to this office. 


If the execut \ "7 knows any proctor in Doctors Commons, 


3 wack is deſired to mention his name, that he may be enf® 


Played in obtaining the probate. 9 8 
The above certificates are to be filled up upon the teſtator's 
death, and the check to be ſent by the general poſt, under co. 
ver, directed to the T reaſurer, or ta the Paymaſter of his 
Majeſty's Navy, London. | ; 
And the ſaid check having been with the certificates duly 
filled up, returned to the treaſurer of the navy, or to the 
ymaſter of the navy, in the event of the teſtator's death, 
and the ſaid original will having been paſſed and ſtamped 
in the manner ſpecified and directed by the aforeſaid act, 
paſſed in the twenty-fixth year of the reign of his preſent 
majeſty, the inſpectors of ſeamen's wills, or the perſons 
authorized to act for him, ſhall note thereon the amount 
of the wages due to the ſaid deceaſed, and ſhall forward 
the ſaid will to ſuch proctor or proctors in Doctors Com- 
mons as aforeſaid, together with a letter addreſſed to the 
miniſter and churchwardens, or elders, as the caſe may be, 
of the pariſh within which the ſaid executor or executors, 
applying for ſuch probate of will, ſhall then reſide; and 
the treaſurer or the -paymaſter of his majeſty's navy, or 
the ſaid inſpeCtor, or either of them, ſhall frank the ſaid 
letter, ſo as to carry the ſame, and the previous commiſ- 
fion or requiſition to be incloſed therein, free of charge 
for poſtage ; and which letter, ſo to be addreſſed to the 
miniſter and churchwardens, or elders, as the caſe may be, 
ſhall be in the words, figures, and form following, or to 
the like effect: 


No. | Navy P, ay-Office, — 79 
Rev. Sir, 
HAVING received a check, formerly iſſued by this offices 


- 


. CUtlls, Form and manner. 
W of your pariſh, 8 ertifying that C. D. 


or elders 
alſo of your par iſh, is the perſon deſcribed in the faid check 
to be the execut} *; : to A. B. late a — bohngine 


rix marine 
to his majeſiy s navy, and requeſling that q probate F the 
will of the ſaid A. B. may be granted; 
I am directed by att of parliament of the th'rty-fecond 
of George the third, chap. —— to forward you the encloſed 


ion | and copy of the will, for the purpoſe of ſwear 


ing the perſon ſo named execut 3 32 : accordingly. 
Jam, Rev. Sir, ; ; 
Your moſt obedient ſervant, 
I. P. Inſpector. 
P. 8. When the j — is executed, you will pleaſi 
to return it, together with the copy of the will, addreſſed 
To the Treaſurer, or 
To the Paymaſter of his Majeſly's Navy, 
ondon. 
And ſpecify and deſcribe the receiver general of the land- 
tax, collector of the cuſtoms, collector of the exciſe, or clerk of 


the check, whoſe abode is neareſt to the execut 3 a8 who will 
be directed to pay + wh the wages due to the deceaſed. 


Te A. B. 
Miniſter of the pariſh of —— 


And the ſaid proctor having received the ſaid will, and 
the ſaid letter ſo written by the inſpector, ſhall immedi- 
ately ſue ou: the previous commiſſion or requiſition, or 
take ſuch other proper and legal ſteps as may be neceſſary 


towards enabling the ſaid executor or executors, ſo ap- . 


plying for probate of the ſaid will, to obtain the ſame, and 
ſhall encloſe ſuch prevjous commiſſion or requiſition, or 
other legal and neceſſary inftrument, with inſtructions for 
executing the ſame, as alſo a gopy of the ſaid will, in the 
letter ſo to be addrefſed to the miniſter, churchwardens, 
or elders, and ſhall forward ſuch letter and incloſures as 
aforeſaid by the general poſt, agreeable to the addreſs put 


thereon by the treaſurer of the navy, by the paymaſter of 


the navy, or by the inſpector of ſeamen's wills. / 18. 

And the minifter and the churchwardens, or elders, as 
the caſe may be, ſhall immediately upon receipt of ſuch 
letter as aforeſaid, with the previous commiſſion or re- 
quiſition, or other inftruments incloſed therein, take ſuch 


P 4 ; ſteps 
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ſteps as to them may ſeem proper or neceſſary for procur- 
ing the execution of ſuch previous commiſſion or requi- 
ſition, or other inſtrument directed by the proctor to be 
executed, and the ſame being ſo executed, he or they ſhall 
tranſmit the ſame to the treaſurer or to the paymaſter of 
his majeſty's navy, London; and if the perſon applying for 
fuch probate of will ſhall! be and reſide at a diſtance from 
the place where the wages, prize money, or other allow. 
ances of money due to the deceaſed, are payable, he or 
they ſhall ſpecify and deſcribe the receiver general of the 
land tax, collector of the cuſtoms, collector of the exciſe, 
or clerk of the check, who may be moſt convenient, or 
neareſt to the perſon applying for ſuch probate; and the 
ſaid treaſurer or paymaſter of his majeſty's navy ſhall im- 
mediately upon receipt thereof ſend the ſaid previous com- 
miſſion or requiſition, or other legal inſtruments, executed by 
the perſon applying for the probate as aforeſaid, to the afore- 
ſaid proctor in Doctors Commons, who in purſuance there- 
of ſhall forthwith ſue out and procure ſuch probate. /. 19. 
And when any perſon or perſons alleging him, her, or 
themſelves to be creditor or creditors of any petty officer, 
ſeaman, non-commiſſioned officer of marines, or marine, 
dying inteſtate, or leaving a will, of which the executor 
or executors ſhall renounce the execution, or ſhall refuſe 
to act thereupon, ſhall in that character be deſirous of pro- 
curing letters of adminiſtration, or letters of adminiſtration 
with will annexed, in order to receive any wages, pay, 
prize money, or other allowances of money of any kind, 
due to ſuch petty officers or ſeamen, non-commiſſioned 


., officers of marines, or marines, in reſpeCt of ſervices in his 


majeſty's navy, the ſame ſha!) not be paid unto any ſuch 
creditor or creditors as aforeſaid, but upon letters of admi- 


niſtration, or letters of adminiſtration with will annexed, 


to be obtained in the following manner; (videlicet,) Such 
creditor or creditors ſhall apply by letter or note to the 
inſpector of ſeamen's wills, ſtating the nature and amount 
of his demand, and if the perſon upon whoſe account the 
wages, pay, prize money, or other allowances are due, 
ſhall have died after he left the naval ſervice, ſuch creditor 
ſhall alſo exhibit a ſatisfaftory proof of ſuch death, and if 
he knows any proctor in Doctors Commons, whom he may 
wiſh to employ, he ſhall mention his name to the ſaid in- 
ſpector, who {hall further require a certificate, ſigned by 


two reputable houſekeepers of the pariſh where ſuch cre- 


ditor is reſident, certifying that they perſonally know him, 


and believe that he is the perſon whom he deſcribes * 
10 ä e e 


Mills. Form and manner. 


ſelf to be, and alſo another certificate from the miniſter 
of the ſaid pariſh, and two of the churchwardens, or two 
of the elders of the ſame, as the caſe may be, certifying 
that fuch two perſons who ſigned and certified as above- 
mentioned, are reſident within the pariſh, and of good re- 

te; and upon receiving ſuch certificates, together with 
a ſtated account in writing of ſuch creditor's demand, he 
ſhall fign his name to ſuch account exhibited by ſuch cre- 
ditor, and ſhall alſo put a ſtamp thereon, in token of his 
approbation thereof; and every ſuch account, and the 
vouchers exhibited by ſuch creditor, ſhall be kept by the 
faid inſpector as vouchers of the accounts of the treaſurer 
of the navy, and ſuch inſpeQtor ſhall immediately make, 
or cauſe to be made out a certificate, ſtating the nature 
and amount of ſuch creditor's demand upon the eſtate of 
ſuch petty officer, ſeaman, non-commiſlioned officer of 
marines, or marine, as aforeſaid, deceaſed, and ſhall fign 
and ftamp, and forward the ſame to the proctor or proctors 
in Doctors Commons as ſhall have been named by ſuck cre- 
ditor, and he ſhall alſo incloſe and fend therewith a letter 
addreſſed to the miniſter and churchwardens, or elders, as 
the caſe may be, of the pariſh within which the perſon 
applying as creditor for ſuch letters of adminiſtration then 
reſides, and the treaſurer or paymaſter of his majeſty's na- 
vy, or the faid inſpector, or either of them, ſhall frank the 
ſaid letter ſo as to carry the ſame, and the previous com- 
miſſion or requiſition, or other neceſſary inſtruments to be 
incloſedtherein, free of the charge for poſtage; and which 
letter ſo to be addrefled to the miniſter, and to the church- 
wardens, or elders, as the caſe may be, ſhall be in the 
following words, figures, and form, or to the like effect: 


No. Navy P cr „ — I 
Reverend Sir, 1. Of ; oe” 


HAVING received certificates atteſled by yen and two 
e! 5 of your pariſh, from C. D. flating that he 


elders 


1s reſident therein, and deſiring to adminiſter to the effetts of 
A. B. late of his majefly's navy, as his creditor ; 

I am directed, by act of parliament of the thirty-ſecond of 
George the Third, ch. 34. to forward you the incloſed 


— 1 for the purpoſe of ſwearing bim accordingly. - 

Jam, Reverend Sir, | 

Your moſt obedient (roms | 
P. Inspector. 

* P. 8. 
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P. S. When the Feoniggen f 55 exteuted, you will plauſ 
to return it, addreſſed 
To the Treaſurer, or 


To the Paymafter of his Majeſty's Navy, 
ndon. 
And ſpecify and deſeribe the receiver general of the land tax, 
collector of the cuſtoms, collector of the exciſe, or clerk of the 
check, whoſe abode is neareſt to the above creditor, wha will 


; be directed to pay that part of the wages due to the deceaſed which 


= [ appears by law entitled to receive. 
To A. B. | 
Minifter of the pariſh of ———— 


And the proctor or proctors to whom the aforeſaid certificate 
ſhall be addreſſed and ſent, and which ſhall likewiſe incloſe 
the letter to the miniſter, churchwardens, or elders, as 
aforeſaid, ſhall immediately upon receipt of the ſame ſue 
out the previous commiſſion or requiſition, or take ſuch 
other proper and legal ſteps as may be neceſſary towards 
enabling the perſon ſo applying as creditor for letters of 
adminiſtration to ſuch deceaſed to obtain the ſame, and 
ſhall incloſe ſuch previous commiſſion or requiſition, or 
other legal and neceſſary inſtruments, with inſtructions 
for executing the ſame, together with a copy -of the will 
in caſes of adminiſtration with the will annexed, in the 
letter ſo to be addreſſed to the miniſter, churchwardens, or 
elders, and ſhall forward ſuch letter and incloſures as afore- 
ſaid by the general poſt agreeable to the addreſs put thereon 
by the treaſurer of the navy, paymaſter of the navy, or the 
inſpector of ſeamen's wills, and if it ſhall be neceſſary to 
Cite the next of kin, notice of ſuch citation ſhall be pre- 
viouſly given to the ſaid inſpector, who ſhall point out one 
or more public papers, in which ſuch citation ſhall be 


inſerted. 


And the miniſter and churchwardens, or elders, as the 
caſe may be, ſhall, immediately upon the receipt of ſuch 
letter as aforeſaid, with the previous commiſſion or requi- 
ſition, or other inſtruments incloſed therein, take ſuch 
ſteps as to them may ſeem proper or neceſſary for procur- 
ing the execution of ſuch previous commiſſion or requi- 
ſition, or other inſtrument, directed by the proQor to be 


executed, and, being ſo executed, he or they ſhall tranſmit 


the ſame to the treaſurer, or to the paymaſter of his ma- 


jeſty's navy, London; and if the perſon applying for ſuch 


adminiſtration ſhall be and reſide at a diftance from Nx 


rere 
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ace where the wages, prize money, or other allowance 
of money due to the deceaſed, are payable, he or they 
ſhall ſpecify and deſcribe the receiver general of the land 
tax, collector of the cuſtoms, collector of the exciſe, or 
clerk of the check, who may be moſt convenient or neareſt 
to ſuch perſon claiming ſuch adminiſtration ;z and the ſaid 
treaſurer or paymaſter of his majeſty's navy ſhall, imme- © 
diately upon receipt thereof, ſend the ſaid previous com- 
miſſion or requiſition, or other legal inſtrumeats, executed 
by the perſon applying for the adminiſtration as aforeſaid, 
to the aforeſaid proctor or proctors in Doctors Commons, 
who in purſuance thereof ſhall forthwith ſue out and pro- 
cure letters of adminiſtration in favour of the perſon fo 
applying as creditor for the ſame, in the form and manner 
above mentioned, to the eſtate and effects of the perſon 
who has died as aforeſaid, but which letters of admini- 
ſtration may and ſhall only entitle ſuch adminiſtrator, as 
creditor, to receive ſuch part of the eſtate of ſuch petty 
officer, ſeaman, non-commiſſioned officer of marines, or 
marine, as ſhall ſatisfy the amount of the claim or demand 
made by him as aforeſaid, together with expences incur- 
red in eſtabliſhing his right as aforeſaid to receive the 
ſame, and the balance of ſuch inteſtate's eſtate (if any) 
after ſatisfying the demand of ſuch creditor, and expences 
incurred, ſhall remain in the hands of the treaſurer of the 
navy, ſubject to the claim and demand of any other cre- 
ditor, next of kin, or executor, to take and receive the 
ſame, when legally authorized fo to do. /. 20, 21. 

And as ſoon as any letters of adminiſtration, or Check» and cer- 
probates of wills, or letters of adminiſtration with will —_ = 
annexed, have been obtained, and paſſed the ſeal of the the inder 
proper court, in the manner hereinbetore directed in the of amen 
different events hereinbefore ſpecified, the proctor or . 
proctors who have ſued out the ſame ſhall immediately 
ſend ſuch letters of adminiſtration, or probates of wills, 
or letters of adminiſtration with will annexed, addreſſed to 
the treaſurer or to the paymaſter of his majeſty's navy, 
together with an account of his or their charges and ex- 
pences in obtaining the ſame, which ſaid charges and ex- 
pences ſhall not exceed the ſum or ſums hereinafter 
allowed to be charged in the different events hereinafter 
ſpecified ; and the ſaid treaſurer, or paymaſter of his ma- 
jeſty's navy, upon receiving ſuch letters of adminiſtration, / 
or probates of wills, or letters of adminiſtration with will 
annexed, ſhall direct the inſpector of ſeamen's wills, or 
jhe. perſon authorized to act for him, to ifſue, or cauſe to 
| | | be 
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P. S. When the Fronigion - $55 extcuted, you will plea 
to return it, addreſſed i 
To the Treaſurer, or 


To the Paymaſter of his Majefly's Navy, 
London. 
And ſpecify and deſcribe the receiver general of the land tax, 
collector of the cuſtoms, colleftor of the exciſe, or clerk of the 
check, whoſe abode is neareſt to the above creditor, who will 


be directed to pay that part of the wages due to the deceaſed which 


— 1 appears by law entitled to receive. 


To A. B. 
Miniſter of the pariſh of —— 


And the proctor or proctors to whom the aforeſaid certificate 
ſhall be addreſſed and ſent, and which ſhall likewiſe incloſe 
the letter to the miniſter, churchwardens, or elders, as 
aforeſaid, ſhall immediately upon receipt of the ſame ſve 
out the previous commiſſion or requiſition, or take ſuch 
other proper and legal ſteps as may be neceſſary towards 
enabling the perſon ſo applying as creditor for letters of 
adminiſtration to ſuch deceaſed to obtain the ſame, and 
ſhall incloſe ſuch previous commiſſion or requiſition, or 
other legal and neceſſary inftruments, with inſtructions 
for executing the ſame, together with a copy -of the will 
in caſes of adminiſtration with the will annexed, in the 
letter ſo to be addreſſed to the miniſter, churchwardens, or 
elders, and ſhall forward ſuch letter and incloſures as afore- 
ſaid by the general poſt agreeable to the addreſs put thereon 
by the treaſurer of the navy, paymaſter of the navy, or the 
inſpector of ſeamen's wills, and if it ſhall be neceſſary to 
Cite the next of kin, notice of ſuch citation ſhall be pre- 
viouſly given to the-ſaid inſpector, who ſhall point out one 
or more public papers, in which ſuch citation ſhall be 


inſerted. 


And the miniſter and churchwardens, or elders, as the 
caſe may be, ſhall, immediately upon the receipt of ſuch 
letter as aforeſaid, with the previous commiſſion or requi- 
ſition, or other inſtruments incloſed therein, take ſuch 
ſteps as to them may ſeem proper or neceſſary for procur- 
ing the execution of ſuch previous commiſſion or requi- 
ſition, or other inſtrument, directed by the proctor to be 


executed, and, being ſo executed, he or they ſhall tranſmit 


the ſame to the treaſurer, or to the paymaſter of his ma- 
jeſty's navy, London ; and if the perſon applying for ſuch 


' adminiſtration ſhall be and reſide at a diftance from the 


place 
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Mills. Form and manner. 


ace where the wages, prize money, or other allowance 
of money due to the deceaſed, are payable, he or they 
ſhall ſpecify and deſcribe the receiver general of the land 
tax, collector of the cuſtoms, collector of the exciſe, or 
clerk of the check, who may be moſt convenient or neareſt 
to ſuch perſon claiming ſuch adminiſtration; and the ſaid 
treaſurer or paymaſter of his majeſty's navy ſhall, imme- 
diately upon receipt thereof, ſend the ſaid previous com- 
miſſion or requiſition, or other legal inſtruments, executed 
by the perſon applying for the adminiſtration as aforeſaid, 


to the aforeſaid proctor or proctors in Doctors Commons, 


who in purſuance thereof ſhall forth with ſue out and pro- 
cute letters of adminiſtration in favour of the perſon ſo 
applying as creditor for the ſame, in the form and manner 
above mentioned, to the eſtate and effects of the perſon 
who has died as aforeſaid, but which letters of admini- 
ſtration may and ſhall only entitle ſuch adminiſtrator, as 
creditor, to receive ſuch part of the eſtate of ſuch petty 
officer, ſeaman, non- commiſſioned officer of marines, or 
marine, as ſhall ſatisfy the amount of the claim or demand 


made by him as aforeſaid, together with expences incur- 


red in eſtabliſhing his right as aforeſaid to receive the 
ſame, and the balance of ſuch inteſtate's eſtate (if any) 
after ſatisfying the demand of ſuch creditor, and expences 
incurred, ſhall remain in the hands of the treaſurer of the 
navy, ſubject to the claim and demand of any other cre- 
ditor, next of kin, or executor, to take and receive the 
ſame, when legally authorized fo to do. /. 20, 21. 
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And as ſoon as any letters of adminiſtration, or Checks and cer- 


probates of wills, or letters of adminiſtration with will b. ag. 


annexed, have been obtained, and paſled the ſeal of the the 
proper court, in the manner hereinbetore directed in the of amen“ 


different events hereinbefore ſpecified, the proctor or 
proctors who have ſued out the ſame ſhall immediately 
ſend ſuch letters of adminiſtration, or probates of wills, 
or letters of adminiſtration with will annexed, addreſſed to 
the treaſurer or to the paymaſter of his majeſty's navy, 
together with an account of his or their charges and ex- 
pences in obtaining the ſame, which ſaid charges and ex- 
pences ſhall not exceed the ſum or ſums hereinafter 
allowed to be charged in the different events hereinafter 
ſpecified ; and the ſaid treaſurer, or paymaſter of his ma- 


jeſty's navy, upon receiving ſuch letters of adminiſtration, 


or probates of wills, or letters of adminiſtration with will 
annexed, ſhall direct the inſpector of ſeamen's wills, or 
jhe. perſon authorized to act for him, to ifſue, or cauſe » 


wills. 


how to 


ed by 
in pector 


220 


aid act ſball fland in place of the ſame; 


Wills. Form and manner. 


be iſſued, a check, containing the heads of ſuch letters of 
adminiſtration, or probate of will, or letters of adminiftra. 
tion with will annexed, as the caſe may be; and the ſaid 
inſpector, or the perſon authorized to act for him, ſhall 
note thereon the amount of the ſaid proctor or proctors 
charges and expences, provided the ſame ſhall be at and 
after the rates hereinafter allowed to be charged, and 


likewiſe ſpecify and deſcribe upon the ſaid check the reve. 


nue officer or clerk of the check, reſiding as aforeſaid 
neareſt to the adminiſtrator or executor ſo to be named in 
ſuch check, if ſuch communication ſhall have been made 
to him; and in caſes of letters of adminiſtration, or letters 
of adminiſtration with will annexed, granted to creditors, 
he ſhall alſo note upon ſuch check the amount due to ſuch 
creditors, and which check of letters of adminiſtration, 
or letters of adminiſtration with will annexed, fo prepared, 
ſhall be delivered over by him to the ſaid adminiſtrator, 
and which check of probate of will ſhall be delivered over 
by him to the faid executor, together with the copy of the 
will which had been tranſmitted to him by the proctor 
or proctors in Doctors Commons, the ſaid copy being fiat 
ſtamped by the inſpector, if the ſaid adminiſtrator, or the ſaid 
adminiſtrator with will annexed, or the ſaid executor, as 
the caſe may be, ſhall be preſent or demand the ſame in 
p rſon, but if he ſhall not be preſent, but be and reſide at 
a diſtance, then and in that caſe the ſaid inſpector ſhall 


deliver ſuch check, and ſuch copy of will, to the deputy 


paymaſter, and which ſhall be in the following focur., of 
to the like effect: * 


No. — ee. 


Navy Pay- Office, — day Of — 


IT being directed by acts of parliament, twenty-fixth 
George the Third, chap. 63, and Thirty-ſecond George the 
Third, chap. 34, that letters of adminiſtration, and. probates 
of wills, granted to the repreſentatives of petty officers and 
ſeamen, non-commiſſioned officers of marines, and marines be- 
longing to his majeſly's navy, ſhall be lodged in this office, as 
vouchers to the treaſurer = payments made thereon, and that 
a check ſhall be iſſued for every ſuch adminiſtration and 
probate of will, and adminiſtration with will annexed, ſpe- 
cifying the particular heads thereof, which by virtue of the 


This 


ills, Form and manner. 


This is therefore iſſued to ſhew receipt at this office of 


iniftratio 
— 4 WII 8 82 granted to C. D. 
Letters of adminiſtration with will annexed, f 


| C Adniniftrat 
1 count —— 4 xecut 
i the 7 & 5 3 with will annered 8 
of A. B. late of his majeſiy s ſhip —— dated —— day of —— 
No. 
Remittance bill to be addreſſed to 


Letters of aominiftration 


The aforeſaid Probate of will f Were 


Lerters of adminiftration with will annexed 
fued out by Proctor in Doctors Commons, whoſe charges 
amount tg ——— 


PR” I. P. Inſpector. 
To the Deputy Paymaſter of his Majeſty's Navy. 


4 


Provided, that where any ſum not exceeding the ſum 
of ten pounds ſhall be due for the ſervices as aforeſaid of 
any petty officer or ſeaman, non-commiſſioned officer of 
marines, or marine, deceaſed, in order that the widow, 
next of kin, creditor, or perſon named as executor in any 
will or teſtament of ſuch petty officer or ſeaman, non- 
commiſſioned officer of marines, or marine, may not be 
put to great expence, it ſhall and may be lawful for the 
inſpector of ſeamen's wills, after having taken the pre-. 
vious ſteps to aſcertain the juſtneſs of their reſpective claims 
to probate or adminiſtration, or adminiſtration with will 
annexed, (in like manner as he has been hereinbefore 
directed to take in caſes of granting certificates to Doors 
Commons for letters of adminiſtration, or letters of admi- 
niſtration with will annexed, or for probates of will) to 
iſſue or cauſe to be iſſued a certificate in the following form, 
or to the like effect: 


At of Parliament, thirty: ſecond George III. chap. 34. | 
ors CERTIFICATE. 

Nen Pay Office, — day of — 

HAVING duly examined à claim preſented to me as In- 
ſheftor of ſeamen's wills, Sc. by A. B. of in the 
county of —— ſtating that Lo : is the —— of C. D. 
originally of — and lately a . belonging to his 


marine 


majefly's ſhip — and wha died at — on the 


I there- 


Autlls. Form and manner. 


T therefore hereby certify, that I believe the contents ay 
therein flated to be true, and alſo that the ſaid A. B. is en- 
titled to recerve whatever wages, prize money, and other 
allowances of money may be due to the ſaid deceaſed, pro- 
vided the amount thereof does not exceed the ſum of ten 
pounds. 

Remittance bill to be addreſſed to — at —— ; 

I. P . 1 nſpect ore 


To the Deputy Paymaſter of the Navy, who ſhall take cars 
to note hereon all ſums which he ſhall pay, or cauſe to be paid, 
upon the authority of the ſame. | 
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And which certificate, ſo prepared, ſhall be delivered 
over by him to the ſaid widow, next of kin, «creditor, or 
prov named as executor, if he or they ſhall be preſent, 
ut if he or they ſhall not be preſent, but be and reſide at 
a diſtance, then and in that caſe the ſaid inſpector ſhall 
ſpecify and deſcribe upon the ſaid certificate the revenue 
officer reſiding as aforeſaid neareſt to ſuch widow, next 
of kin, creditor, or perſon named as executor, and ſhall 
deliver ſuch certificate to the deputy paymaſter. /. 22, 23. 
* Deputy pay- And the ſaid deputy paymaſter, upon receiving ſuch check, 
-— — or ſuch certificate, addreſſed to him, as the caſe may be, 
wages due, or if ſhall cauſe the whole of the wages due thereon to be cal- 
the party refide culated and aſcertained in the uſual manner, in which 
ue aut ad. calculation conſideration ſhall be had to the proctor's 
mittance bill. charge, if any ſuch charge ſhall have been incurred, 
which ſhall be abated and deducted from the ſaid wages, 

and be immediately paid to the ſaid proctor, or ſome 

perſon authorized to receive the ſame on his behalf, and 

the amount due on ſuch check or certificate, as the caſe 

may be, being ſo aſcertained, and the proctor's charge, 

where there may be any, being ſo deducted, the net 

balance, or that part of the net balance which may be 

due to the adminiſtrator, executor, widow, next of kin, 

or perſon named as executor or creditor, ſhall immediate- 

ly be paid to him or them, if he or they ſhall be preſent; 

and the check or certificate upon which the ſame was ſo 

paid, ſhall alſo be delivered to him or them, that it may 

be and remain in his or their hands, and ſtand in place 

and inſtead of letters of adminiſtration, or probate of 

the will, or letters of adminiſtration with will annexed, 

as an authority to receive whatever other ſums may be 


due or become due to the eſtate of ſuch deceaſed. /. * P 
7 . 


ä — e 3 


nd * — „ a 


— 
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And in caſe the ſaid executor or adminiſtrator, widow, 
next of kin, or creditor, or perſon named as executor, 
ſhall not be preſent, but be and reſide at a diſtance, the 
ſaid deputy paymaſter, or treaſurer's clerk, ſhall make 
out, or cauſe to be made out, a remittance bill or bills 
for the net balance, or that part of the net balance aſcer- 
tained as aforeſaid, and which ſhall be in the following 
form, or to the like effect: 


Sir, a 
„ | - | fS 


ing and delivering the duplicate hereof, 
the ſum of —— being on account of the 
wages of D. E. belonging to his majeſly's ſhip 
the —— if the ſame be demanded within 
fix calendar months from the date hereof, 
atherwiſe you are to return this bill to the 
treaſurer of the navy, at the pay-office of the ) 
navy, . 


* 


The Receiver General of the Land Tax 
in the County of 
7. * Collector of the Cuſtoms at the 
ory of — 
The o A of the Exciſe at — 
The Clerk of the Check at 


. Commiſſioner of the 

Sizned Jr. G. 5 Navy. 
| lerk to the Treaſurer 

au, I H. I. {OO ae gre 

Eu virtue of the att of the thirty-ſecond of George the 
7 

N. B. The perſonating or falſely aſſuming the name and 
character of any perſon entitled to receive the wages of 
any inferior officer or ſeaman, non-commiſſioned officer of 
marines, or marine, or procuring any other to do the ſame, 
in order to receive wages due to ſuch officer or ſeaman, 
—_— officer of marines, or marine, is 
felony without benefit of clergy, by the thirty-ſecond of 
George the Third, Ws 
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receiver general 
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The officer to whom the within bill is addreſſed, is directed by 
act 32 Geo. III. ch. 34, to examine the duplicate thereof 
when preſented, and inquire into the truth, by the oath of the 
perſon preſenting the ſame ; and being ſatisfied, he is to teſtify 
to that purpoſe upon the back of the bill, and pay the amount 
without fee or reward ; but-if he ſhall not be able to pay the 
amount, from not having public money ſufficient in bis hands, 
he hall note the cauſe of his refuſing pay ment, and ſhall appoint 
another day, within one month at furtheſt from that time, and 
ſhall deliver back the bill, ſo noted, to the perion preſenting 
it. And if, upon complaint to the commiſſioners, it ſhall appear 
that the officer to whom this is addreſſed has unneceſſarily 
delayed payment, taken any fee, or made any deduQtion what. 
ſoe ver, he (hall be fined a ſum not exceeding fifty pounds. 


Which bill ſhall be ſigned, atteſted, forwarded,-and tran. 
mitted in the manner directed in cafes of parties defiving 
their wages to be remitted at the pay of. a ſhip, by the 
aforeſaid act, paſſed. in the thirty-firſt year of the reign of 
his late majeſty (/); and which remittance bills ſhall be 
made payable to ſuch perſons only as. ſhall be expreſſed as 
adminiſtrators, executors, widows, next of kin, or credi- 
tors, in the check or certificate iſſued as before directed 
by the inſpector; and all the money payable by the 
treaſurer of the navy upon fuch check of adminiſtration, 
or probate of wilt; with copy of will annexed, being made 
into a remittance. bill or bills, the treaſurer's clerk” ſhall 
examine the ſaid check, and if it ſhall appear that there is 
no further ſums due by the faid treaſurer of the navy, but 
that the full ſum due by him upon ſuch authority bas been 
paid and ſatisfied, his ſaid clerk ſhall encloſe the faid 
check, together with the ſaid copy of will, in the letter or 
cover which contains the bill of remittance, and forward 
it by the ſame conveyance to the adminiſtrators, or exe- 
cutors, widows, next of kin, or creditors, that it may 
be and remain in their hands, and ſtand in place and in- 
ſtead of the original adminiftration, or probate of the 
will, as an authority to receive whatever other ſums may 
be due, or become due to the eſtate of ſuch deceaſed, 
And as ſoon as the duplicate of any remittance bill or 
bills made out in favour of or granted in the manner here- 


2 * — 


— © 4 — 2 — * 


' (1) i. e. Two bills are to be made out, which ſhall be 
icates and cut aut indentwiſe, one whereof ſhall be ſent to 
the payee of the bill, and the other to the perſon on whom it 1s 


drawn. 31 C. 2. c. 10. / 13, 14. 
5 9 inbefore 


. 
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inbefore directed in the different events ſpecified, to any 
adminiſtrator, executor, widow, next of kin, creditor, or 
perſon named as executor, to any petty officer, ſeaman, 
non-commilſboned officer of marines or marine, ſhall be 

oduced and delivered to any receiver general of the 
ſand tax, collector of the cuſtoms, collector of the exciſe, 
or clerk of the check in Great Britain reſpeRively, with- 
in fix calendar months from the date thereof, he is hereby 
required andenjoined to examine ſuch duplicate, and inquire 
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of the land- tax, 
collector of the 
cuſtoms or ex- 
ciſe, or clerk of 
the check, 


— 


into the truth thereof by the oath of the perſon producing the 


ſame, which oath he is hereby authorized and directed to 
adminiſter, and upon being duly ſatisfied to teſtify the ſame 
on the back of ſuch bill, and immediately to pay to the per- 
ſon or perſons, to whom ſuch bills ſhall be made payable, 
and who ſhalffbe entitled to receive the ſame, without fee or 
reward on any pretence whatſoever, the ſum contained in 
ſuch bill, taking his, her, or their receipt for the ſame 
on the back thereof, which bill ſo paid, upon being pro- 
duced and delivered, together with the duplicate thereof, 
at the navy office, ſhall be immediately aſſigned for pay- 
ment by three or more commiſſioners of the navy, and 
ſhall be immediately repaid by the treaſurer of the navy 
to ſuch receiver general of the land tax, collector of 
the cuſtoms, colledor of the exciſe, clerk of the check, or 
to the order of any of them reſpectively who ſhall have 
paid ſuch bill; but in caſe the duplicate of ſuch bill ſhall 
not be produced and delivered, and the payment thereof 
be demanded within fix calendar months from the date 
thereof, then the ſaid receiver general of the land tax, col- 
lector of the cuſtoms, collector of the exciſe, or clerk of 
the check, ſhall return ſuch bill to the treaſurer of the 
nary, who ſhall cauſe ſuch bill to be immediately can» 
celled, and from and after the cancelling thereof, the 
ſum ſo contained in ſuch bill ſhall accrue and become 
payable to ſuch executor, adminiſtrator, widow, next of 
kin, creditor, or perſon named as executor to ſuch in- 
ſetior officer or ſeamen, non-· commiſſioned officer of 
marines, or marine, for whoſe wages or pay it was made 
out, or to their lawful repreſentatives in caſe they ſhall be 
dead, in the ſame manner as if ſuch bill had never been 
iſſued, * 255 26. 

Provided always, that if any ſuch receiver general of 
the land tax, collector of the cuſtoms, collector of the ex- 
cile, or clerk of the check, to whom the duplicate of any 


of th⸗ bills hereinbefore directed to be made out and 


Vox. IV. Q addrefled 
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addreſſed to him as aforeſaid ſhall be tendered for pay. 


ment, ſhall not then have in his hands public money 


ſufficient to anſwer the fame, and ſhall for that reaſon 


refuſe or delay the immediate payment thereof, ſuch re. 
ceiver general, collector of the cuſtoms, collector of the 
exciſe, or clerk of the check, ſhall immediately indorſe on 
the back of the ſaid duplicate the day of its being ſo ten. 


dered to him, and the cauſe of his refuſal or delay to pay 


the ſame, and ſhall appoint thereon, for the payment of 
ſuch bill, ſome future day, within the ſpace of one month 
at the fartheſt from the day of its having been firſt ten. 


dered to him as aforeſaid, and ſuch duplicate, with the 


-Sums to be paid 


for probates of 
wills and letters 
of adminiſtra- 

+ tions 


indorſement thereon, ſhall immediately be delivered back 
to the perſon preſenting the ſame ; and if upon complaint 
to be made to the reſpective commiſſioners appointed by 
his majeſty, bis heirs or ſucceſſors, to manage the ſaid 
ſeveral duties of the land tax, cuſtoms, or exciſe, or to 
the commiſſioners of the navy, if the perſon complained 
of be a clerk of the check, it ſhall appear that ſuch re- 
ceiver general, collector of the cuſtoms, collector of the 
Exciſe, or clerk of the check, hath unneceſlarily and wil. 
fully refuſed or delayed the payment of ſuch bill, or that 
ſuch receiver general, collector of the cuſtoms, collector of 
the exciſe, or clerk of the check, or any perſon employed 
by or under any of them, hath directly or indirectly te- 
ceived or taken any fee, reward, gratuity, diſcount, or 
deduction whatſoever, on account of the payment of the 
ſaid bill, it ſhall and may be lawful to and for any three 
or more of the ſaid commiſſioners to convict and fine any 
ſuch offender under their reſpective direction in any ſum 
not exceeding fifty pounds, according to the nature and 
degree of the offence, which ſhall be paid to the informer 
or informers againſt ſuch offender or offenders. ,. 27, 
Bills and duplicates to be allowed in paſſing the ac- 
counts of the treaſurer of the navy, and perſons forging 
certificates, checks, &c. to ſuffer death, ſ. 28, 29. 
The following fums ate to be paid for the ſeal, parch- 
ment, writing, and ſuing forth of probates of wills and 
letters of adminiftration granted in purſuance of this act, 
for the purpoſe of receiving wages, or pay, or allowances of 
money of any kind, which ſhall remain due te the deceaſed, 
VIZ. 


For 


* 
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1 , > 

For 3 of wills, if the $ and chattels £ | 
are under the value of 201. ens e 
For letters of adminiſtration, = - 154 2 
For probates of wills under 40 l. - 1 8 8 
— Adminiſtration, . - 117 8 
For probates of wills under 60 l. - 1 It 2 
— Adminiſtration, - FEY 2 8 6 
For probates of wills under 1001. - 113 8 
— Adminiſtration, - — „ 7 Ix 
For commiſſions or requiſitions to ſwear exe- 

cutors or adminiſtrators : | 

Under 20l. » — © 15 0 
And under 100 |, n. = * 4 3.0 


But if the probates or letters of adminiſtration be grant - 
ed to the widow, children, father, mother, brother, or 
fiſter, in purſuance of this act, for the ſame purpoſe of re- 
ceiving wages, or pay, or alingances of money of any kind, 
which fhall remain due to ſuch warrant or petty officer, &C. 
then the following ſums are to be paid, viz, 


4. 3. 4. 
For probates of wills under 20l. - 0 6 o 
— Adminiſtration, — — © 14 oO 
For probates of wills under 40 * - oO 19 6 
— Adminiſtration, - Bk 
For probates of wills he 1 bol. 4. $8 1-8 
— Adminiſtration, — 1 18: 0 
For probates of wills under 100 1. - 19% 6 
— Adminiſtration, - - 1 1is 6 
For commiſſions or requiſitions to ſwear exe- 
cutors os adminiſtrators ; 
Under 201. - — - © 12 © 
Under 401, - - - - 02-6 
Under 601. — - 0 16 6 
Under 1col. 8 — 0 18 6 


Sect. 31, 32. 


| Ard no more than 58. are to be taken for the ſuing 
forth of the probate of any will or letters of adminiftration 
granted to the widow, children, father, mother, brother, 
or ſiſter, of any ſuch ſeaman or marine, &c, and 5 8. for 
commiſſions or requiſitions to ſwear ſuch widow, &c. un- 
leſs the goods amount to 100 l., JT 33.: (which laſt men- 
tioned charge of 5 3. muſt be E to be demandable 


* 


where 


3 
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here the probate or letters of adminiſtration are not for 
the purpoſe of receiving wages, or pay, or allowances of 
money remaining dus, as in /, 32. but for general purpoſes, 
as to obtain adminiſtration of thæ goods and chattels of 


the deceaſed ). Aer bi 05 

A bill of the expences of obtaining letters of adminiſtra- 
tion toicreditors, is to be laid before and taxed by one of the 
regiſters of the prerogative court of Canterbury, or their 


_ deputies, who are entitled to a fee of 38. 4 d. for the ſame; 


and the proctor is to tranſmit ſuch letters of adminiſtration, 
with the bill of-expences ſo certified, to the treaſurer or 

maſter of his majeſty's navy. Proctors taking more 
thanitheÞreſcribed ſums forfeit 50 l. and regiſters and 
other officers of any eccleſiaſtical court, procuring letters 
of adminiſtration or probate contrary to this act and the 
26 G. 3. to be incapacitated to act, and forfeit 500 l. 


fe 24. 


But if any extraordinary pains, trouble, or expence has 
attended the ſuing out letters of the adminiſtration or pro- 
bate, the proctor may in conſideration thereof make a pro- 
portionable addition to his bill; but if the ſame ſhall ap- 
pear unreaſonable or exorbitant to the treaſurer or pay- 
maſter of the navy, the bill ſhall be returned to Doctors 
Commons to be checked and taxed as aforeſaid, without 
fee or reward, unleſs the ſaid charges and expences ſhall 
have ariſen in conſequence of any litigation or ſuit, when 
the regiſters,” &c. ſhall be permitted to charge 3s. 4d. 


4 The following table of expences of obtaining probates 
or letters of adminiſtration under this act, is to be found 
in Mr. Tomlins's Treatiſe on Wills, exhibiting the dif- 
ference of expence between proving a will, or obtaining 
letters of adminiſtration in the common form, and by cm 
miſſion, where the executor or adminiſtrator does not at- 
tend perſonally, 


1. If 
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1. If granted to a widow, child, parent, brother or ſiſter, 
being executors or next of kin, to receius Wages, 


2. If granted to other perſons, being executors or next of 
Fin, to receive wages, &c. Y | 
3. If granted to widow, children, parents, brother or ſiſter, 


far other general purpoſes. 
Where the value of the | - 
goods is In common form, | By commiſſion. | 
7 | | Admini- . Amin 
Probales, 2 probates. . 
1 : C. . d. . d. IC. . d. C. . 4. 
Under 2ol. + o,6 01014 lens offi 6 © 
-\ Y-2o l. and onder gol, [o 19 ᷣ 67 611 425 2 3 © 
J. 40 l. and under 60 l. 1 53 0 1-1 offi 612 6 6 
60 l. and under 100 l. ft 7 6/115 682. 4 %% 12 „ 
Fader a6 l. o-15 21 4 21 10 219 2 
201, and under gol, 1 8 $| 117 886 0 8 
'1\ 401, and under bal, 1 11 22 8 624 2 [3 10 6 
Col. and under 100 l. i 13 82 1 of216 83 24 © 
4- Under 100l. Ile g „% 5 ofo 10 0 0 061 


IV. Of the probate of wills, and adminiſtration of 
e - + eee, 5s nes 


Which chapter divides itſe}f into two parts; vi 
J. Of the probate of wills, | | 
II. Of the adminiſtration of inteftates cbt. 
r N * 


1, Of the probate of wills, 


I. TT appears to have been a matter of great controverſy, Origin of the 
to whom the probate of wills and granting admini- juriſdiQion, 

tration did originally belong, and whether theſe were mat- 
ters entirely of eccleſiaſtical cognizance; but it ſeems 
now to be the better opinion, that the probate of teſta- 
ments did not originally belong to the eccleſiaſtical juriſ- 
diction, but to the county court, or to the court baron of 
the reſpective lord of the manor where the teſtator died, 
as all other matters did. 2 Bac. Abr. 398. 

The truth is, there were wills before there was any ec- 
clefiaſtical juriſdiction; and conſequently, the cognizance 
thereof pertained then ſolely to the civil magiſtrate. . Af- 
ter the eſtabliſhment of 3 and of the eccleſiaſti- 

is cal 
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cal juriſdiction in England, until the time of the con. 
quakk the courts eccleſiaſtical and temporal were con- 
joined, the biſhop and earl fitting together for the tranſ- 
action of buſineſs in the county court. Upon the ſepa. 
ration of the courts in the time of king William thefirſt (m), 
it doth not appear unto which of the two juriſdictions the 
cognizance of wills immediately acceded. But ſo early 
as the reign of king Henry the firſt, Sir Henry Spelman 
obſerves that in Scotland the cognizance of wills be. 
longed to the ecclefiaftical juriſdiction ; and he adds, 
doubtleſs then alſo in England. And Glanvil doth teſ- 
tify thus much in the time of king Henry the ſecond; 
who ſaith, that if there be any diſpute concerning a teſ- 
tament, the ſame is to be heard and determined in the 
Court Chriſtian. Spelm. Rem. 132. 

And in the preamble of the ſtatute of the 18 Ed. 3. ſt. 3. 
c. 6. it is expreſſed, that cauſes teflamentary notoriquſly 

ain to the cognizante of holy church. 

Nevertheleſs, from the conſtitutions and laws which 
were made of ancient time againſt lords of manors de- 
taining the goods of the deceaſed in prejudice of their 
creditors, of their ſpuilies, and of their ſouls ; it ſeemeth 
that the lords. of manors did for ſome time retain 2 jutiſ- 
diction with reſpe& to the goods of their deceaſed" vaſlals, 
And from this,fertrce poſſibly may be deduced the power 
of granting probate of wills and adminiſtration of inteſ- 
tates effeCts that ſtil] remaineth in divers manors. Which 
power having been enjoyed time out. of mind, and with- 
out interruption, is allowed to be good. And where the 
lord of a manor hath the probate of teſtaments within his 
manor, if ſuch will be proved in the eccleſiaſtical court, 
a prohibition lieth ; becauſe the juriſdiction thereof be- 
longeth to another: elſe the party might be doubly vexed. 
5 Co. 73. 2 Bac. Abr. 402. (n) 

But, excepting in ſuch like particular caſes, it is now 
certain, however it might have been formerly, that the 
ſpiritual court is the only court that hath ju: iſdiction of 
the probate of wills; and, as incident to ſuch juriſdiction, 
hath power to determine all thoſe matters that are neceſ- 
ſaty to the authenticating thereof. 2 Bac. Abr. 398. 


() See Courts, 3. | 
() The granting of probates of wills regularly belongs to 
the eccleſiaſtical courts ; but ſome courts baron have this right 
by preſcription, as the manor of Mansfield, and thoſe of Cowle 
_ Caverſham in Oxfordſtize, V entauerth Of of Extcue 


tor, * \ 
* | Aad 
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And the reaſon why the probate of teſtaments hath been 


os 

1 given unto ſpiritual men is, becauſe it is to be intended, 
. that they have more knowledge what is for the profit and 
i denefit of the ſoul of the teſtator, than laymen have; and 
), that they will look more than laymen, that the debts of 
ie the deceaſed be paid and ſatisfied out of his goods, and that 
ly they will ſee his will performed, fo far as his goods will ex- 
n tend. Perk. 213. (o) 


2. And, generally, the perſon before whom the teſta- pimop. 
ment is to be proved is the biſhop of the dioceſe where the 
teſtator d wel led, or his officer, Stwin. 427. ; 

Archdeacons, as ſuch, have no power to grant probate 
or commit adminiſtration, although moſt archdeacons in 
England do it; but they do it not as archdeacons, but by 
a preſcriptive right. Gi. 478. 

3. But there are alſo certain peculiar eccleſiaſtical ju- Peculiar, | 
riſdictions, where by preſcription or compoſition or other 
ſpecial title, the probation and approbation of the teſta- 
ments of ſuch as dwell and die within thoſe places, doth 
appertain to the judge of that peculiar, Stuin. 427. 

Concerning which it is ordered by Canon 126, as fol- 
loweth : Whereas deans, archdeacons, prebendaries, par- 
ſons, vicars, and others exerciſing eccleſiaſtical juriſdie- 
tion, claim liberty to prove Jaſt wills and teſtaments of 
perſons deceaſed within their ſeveral juriſdictions, having 
no known or certain regiſters, nor publick place to keep 
their records in, by reaſon whereof, many wills, rights and 
legacies, upon the death or change of ſuch perſons and 
their private notaries, miſcarry and cannot be found, to 
the great prejudice of his majeſty's ſubjects; we there- 


— 


pe — 


. (e) The reader will find the juriſdiction of the eccleſiaſtical 

courts in wills traced with great learning in Ch. B. Gilbert's ar- 
y gument in the caſe of Marriot v. Marriot, Gilb. Eg. Rep. 203. 
> and Stra. 666, This power appears to have been aſſumed by 
f them by degrees, after the charter of Will. I. ſeparated the ec- 


clefiaſtical from the hundred or county court. See Courts, z. 
In the Roman law, we find that Juſtinian Cod. 1. 3. 28. en- 
ables biſhops or their ſuperiors to ſue for legacies left to pious 
uſes, ſuch as to ſupport the poor, redeem captives, &c. But he 
prohibits them from proving or regiſtering wills, which it ap- 
pears they had attempted ; confining that power to the 2 
magiſtrate, Cod. 1. 3. 41. & 6. 23. 23. It is remarkable that 
before the introduction of Chriſtianity, the pontifical college at 
Rome could compel an heir to perform the will of the deceaſed 
in certain caſes where no action was given by the civil law, as 
where a monument was to be erected. Dig. 5. 3. 59, 
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fore order and enjoin, that all ſuch poſſeſſors and exer. 


ciſers of peculiar juriſdiction, ſhall once in every year 
exhibit into the publick regiſtry of the biſhop of the dio. 
ceſe, or of the dean and chapter, under whoſe juriſdic. 
tion the ſaid peculiars are, every original teſtament of 


| every perſon in that time deceaſed, and by them proved 


in their ſeveral peculiar juriſdictions, or a true copy-cſ 
every ſuch teſtament, examined, ſubſcribed and ſealed by 


the peculiar judge and his notary, Otherwiſe if any of 
them fail ſo to do, the biſhop of the dioceſe or dean and 


chapter, unto whom the faid juriſdictions do reſpectively 
belong, ſhall ſuſpend the ſaid parties and every of them 
fram the exerciſe of all ſuch peculiar juriſdiction, until 
they have performed this our conſtitution, 
4. All teſtaments are proved and adminiftrations grant. 
ed in the prerogative court of the ſeveral archbiſhops re- 
ſpectively, where the party dying within the province of 
ſuch archbiſhop hath bona notabilia in ſome other dioceſe 
than where he dieth. 4 IAI. 335. 
And this power is reſerved in the ſtatute of frauds and 
perjuries ; by which it is provided, that nothing in the 1477 
flatute ſhall extend to alter or change the juriſdiction or right of 
probate of willi concerning per ſonal eflates, but that the pre- 
rogative court of the archbiſhop of Canterbury and other eccle- 
fiaſtical courts, and other courts having right to the probate of 
ſuch wills, ſhall retain the fon right and power as they had 


before in every reſpec': ſubjeft nevertheleſs to the rules and 


directions of the ſaid aft, 29 C. 2. c. 3.1.24. 

And by the ſtatute of the 23 H. 8. c. 9. (which di- 
recteth that perſons ſhall not be cited out of their proper 
dioceſe) it is enacted, that the ſame ſhall not extend to the 
prerogative of the archbiſhop of Canterbury, far calling any 
per ſon out of the dioceſe where he ſhall be inhabiting, for probate 
of any teftament ; nor ſhall be in any wiſe prejudicial to the 
archbiſbop of York, concerning probate of teſtaments within his 
province and juriſdiction, by reaſon of any prerogative. ſ. 5 7. 

The law concerning this matter is, that five pounds is 
the ſum or value of notable goods. But where by com- 
poſition or cuſtom in any county, bona notabilia are rated 
at a greater ſum, the ſame is to continue unaltered : as 
in the dioceſe of London, it is ten pounds by compoſition, 


4 Inſt. 335. 
If he who dieth had goods in both dioceſes, to the 


amount of 51. in the Whole; the ſame ſhall be bona nota- 


bilia, and conſequently under the archbiſhop's juriſdic- 


tion. 1 Koll's Abr. gos, gog. Rolle 
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Rolle ſays, If a man dieth in one dioceſe, not having 
any goods there, but had bona notabilia in another dio- 
ceſe; this ſhall be ſufficient bona notabilia- for the arch- 
biſhop to grant adminiſtration; becauſe the  6rdinary 


where he dieth, by the law is to take as great care of the 


teftator and of his goods, as the other ordinary where the 
goods are. And he faith, Mr, Selden told him, that he 
had been informed by thoſe of the Court Chriſtian, that 
this is the uſual Courſe there! 1. Rall's Abr. gog. 

But if a man dig upon a journey, the goods that he 
then hath about or with him, ſhall! not be as bona nota- 
bilia, to cauſe adminiſtration to be committed or the 
will to be proved in the prerogative. Sui. a. 438, 439. 

By the ſtatute of the 4 An. c. 16. I bereas great trou- 
ble and expence 1s frequently occaſioned to the widows and or- 


phans of perſons dying inteſtate ta monies or wages due for 


work done in her majeſiy s yards or docks by diſputes happening 
about the authority of granting probate of the wills and letters 
of adminiſtration of the goods and chattels of ſuch perſon ; for 
the preventing thereof, it is enacted, that the power of grant- 
ing probates of the wills and letters adminiſtration of the 
goods and chattels of ſuch per ſons is hereby declared to be in the 
ordinary of the dioceſe or ſuch other perſons to whom the ordi- 
nary power of probate of wills or granting letters of admini- 
tration do belong, where fuch perſons ſhall reſpectiuely die; and 
thot the wages or pay due from the queen to ſuch perſons for 


work done in any of the yards or docks, ſhall not be taken or 


deemed to be bona notabilia whereby to found the juriſdiction 
of thy prerogative court. ſ. 26. | | 

Debts owing to the teſtator are bona notabilia, as well 
as goods in poſſeſſion. 1 Rall's Abr. gog. | 

And they ſhall be bona notabilia in that dieceſe where 
the bonds or other ſpecialties, be, and not where the 


debtor inhabits. 1 Koll's Abr. 99. 


But if the debts be only by ſimple contract, without 


ſpecialty; then they are to be eſteemed bona notabilia in 
that place where the debtor is. Went. 46. | 

Judgments obtained in the courts at Weſtminſter, upon 
actions laid in the country, are bona notabilia, not where 
the ation was laid, but where the judgment was obtained, 
becauſe the record is there. Carth. 148. 

E. 12 W. Hilliard and Cox. In debt by an adminiſtra» 
tor on an adminiſtration committed by the biſhop of Lon- 
don, the defendant pleaded in bar, that the inteſtate at 
the time of his death was. reſident in another dioceſe. 
And it was held gogd upon demurter. And by the * * 
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The ſimple contract debts are perſonal. and adminiſtration 
muſt be committed of them where the party dies, And 


if a man hath two houſes in ſeveral. dioceſes, and lives 


moſt at one, but ſometimes goes to the other, and being 
there for a day or two dies; adminiftration of his perſon. 
al eſtate ſhall be granted by the biſhop of this dioceſe, 
for he was commorant there, and not there as a traveller, 
1 Salk. 37. 

A bil of exchange ſhall be faid to be bona notabilia 
where the debtor is, and not where the bill is; for it is 
no ſpecialty in law : for if an executor pays debts upon 
ſimple contract, or ſuffers judgment to paſs againſt him; 
in ſuch actions he may plead ſuch payment or judgment 
in bar to an action upon a bill of exchange, 3 Salk. 164. 


| Yeoman and Bradſhaw, 


In caſe Jands be given to executors for payment of debts 
or legacies; it ſeemeth that this ſhall not be bona nota- 
bilia, altho' it be aſſets. Ment. 46. 

Where one dies poſſe ſſed of goods in London and Dub- 
lin; in that caſe the reſolution teems to have been, that 
the archbiſhop of Canterbury by his prerogative was to 

nt adminiſtration of the goods in London, and the 
archbiſhop of Dublin for thoſe in Dublin. Gibſ. 472. 

In caſe one have bona notabilia both in the province of 
Canterbury and in the province of Vork; the will muſt 
be proved either before both metropolitans, if within 


each of their juriſdiction there be'bona notabilia in divers 


dioceſes; or elſe, if there be not fo in any of the places, 
then before the particular biſhops in thoſe ſeveral diocefes 
where the goods are. Went. 46. 


Or, if within the one juriſdiction metropolitan the | 


teſtator had goods in divers dioceſes, and in the other but 


in one dioceſe; then in the one place is the will to be 


proved before the archbiſhop, and in the other place be- 


| fore the particular biſhop, as it ſeemeth, Went. 47. 


Where one dies poſſeſſed of goods in the dioceſe of an 
archbiſhop, and in a peculiar ot the ſame dioceſe ; there 


mall be ſeveral adminiſtrations, and the archbiſhop ſhall 
have no prerogative, becauſe the peculiar was firſt deriv- 


ed out of his juriſdiftion. Gibſ. 472. Cro. El. 719. 

But where one dies poſſeſſed of goods in ſeveral pecu- 
liars within the ſame dioceſe: in that caſe adminiftration 
ſhall not be granted by the biſhop of the dioceſe, but by 
the metropolitan ; inaſmuch as they are exempt from or- 


dinary juriſdiction.  Gib/. 472. Swin. a. 440. 5 
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By Canon 92. Foraſmuch as many heretofore have been by 
epparitors both of inferior courts and of the courts of the arch- 
biſhops prerogative much diftrated, and diverſiy called and 
ed for probate of wills, or to take adminiſtrations of 


grieved with many cauſeleſs and unneceſſary troubles moleflations 
and expences ; we conſtitute and __— that all chancellors, 
tommiſſaries, or officials, or any other exerciſing eccleſiaſtical 
juriſdiction 212 ſhall at the fir charge with an oath 
all per ſons called, or voluntarily appearing before them, for the 
probate of any will, or the adminiſtration of any goods, whether 
they know, or (moved by any ſpecial inducement do firmly be- 
lieve, that the party deceaſed (whoſe teſtament or goods depend 
now in queflion) had at the time of his or her death, any goods 
or good debts, in any other dioceſe ar dioceſes or peculiar juriſ- 
liction within that province, than in that wherein the ſaid 
died, amounting to the value of 51. And if the ſaid 
perſon cited or voluntarily appearing hefore him, ſhall upon his 
oath affirm, that he knoweth, or (as aforeſaid) firmly believ- 
eth, that the ſaid party deceaſed had goods or good debts in any 
other dioceſe or dioceſes or peculiar juriſdiction within the ſaid 
province to the value aforeſaid, and particularly ſpecify and de- 
clare the ſame ; then fhall he preſently 77 him, not preſum- 
ing to intermeddle with the probate of the ſaid will, or to grant 
adminiſtration of the goods of the party ſo dying inteflate. Nei- 
ther ſhall he require or exact any other charges of the ſaid par- 
ties, more than ſuch only as are due for the citation and ather 
proceſs bad, uſed againſt the ſaid parties, upon their fur- 
ther contumacy z but ſhall openly and plainly declare and pro- 
feſi that the ſaid cauſe belongeth to the prerogative of the arch- 
biſhop of that province; willing and admoniſhing the party te 
prove the ſaid will, or require adminiſiration of the ſaid goods, 
in the court of the ſaid prerogative, and to exhibit before him 
the ſaid judge the probate or admint/iration under the ſeal of the 
prerogative, within forty days next following. And if any 
chancellor, commiſſary, official, or other exerciſing eccleſiaſtical 
Ars whatſoever, or any their regiſter ſhall offend herein, 
kt him be ipſo facto ſuſpended from the execution of his office, 
not to be ab ſolued or releaſed until he have reſtored to the party 
all expences by him laid out contrary to the tenor of the premiſes : 
and every ſuch probate ' of any teſtament, or adminiſiration of 
goods fo granted, ſhall be held void and fruſtrate to all effefts of 
the law whatſoever. Furthermore, we charge and enjoin that 
the regifter of every inferior judge do, without all difficulty or 
delay, certify and inform the apparitor of the prerogative 
court, repairing unto him once a month and no oftener, what ex- 
ecutor's 


the goods of per ſons dying inteflate, and are thereby vexed and 
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ecutors or admini/irators have been by his ſaid judge for the in. 
competency of bis own juriſdittion diſmiſſed to the ſaid prero. 
gativs court - within the. month next before; under. pain of a 
month's ſuſpenſion from the exerciſe of his office for every di- 


fault therein. Provided that this canon or any thing therein | 


contained, be not prejudical to any compoſition between the arch. 
biſhop and any biſhop or other ordinary, nor to any inferior 
Judge that ſhall grant any probate of te/tament or adminiſtration 
of gooas to any party that ſhall voluntarily defire it, both out of 
the ſaid inferior court, and alſo out of the prerogative. Pro. 
vided likewiſe, that if any man die in itinere, the goods that 
be hath about him at that preſ nt ſhall not caufe his teſſament or 
admini/tration-ta be liable unto the prerogative caurt. 
Shall be held void and fruſtrate} In ttie caſe of Smith and 
Bingham, it was declared, that adminiſtration. committed 
by the archbiſhop by his prerogative, to one who did not 
die poſſeſſed of goods in divers dioceſes, was merely void; 
which declaration was repeated in the caſe of. Turner and 
Vandal: But the more current doctrine is, that ſuch ad- 
miniſtrations are not void, like thoſe granted by a biſhop, 
where are bona notabilia, but only voidable by ſentence; 
becauſe the metropolitan hath juriſdiction over all the 
dioceſes in his province, whereas a biſhop can by no means 
have juriſdiction in another dioceſe. Gibſ. 472. 
Ia the caſe of Sir Richard Rains and the Commiſſary of 
Canterbury, H. 1 An. it was ſaid, that if adminiftration be 
committed in a dioceſe where there are bona notabilia, 
tho? ſuch grant be ipſo facto void, yet they do nat grant 
a ne adminiſtration in the prerogative court, before they 
repeal that; and in that caſe they ſhall not be prohibited, 
7 Md. 146. | | a 
And by canon 93. Furthermore, we do decree and or- 
dain, that, ne judge. of the archbiſbop s prerogative ſhall hence 


. forward cite or cauſe to be cited ex officio any perſon-whatſaever 


to any of the aforeſaid intents, umicſs he have knowledge that 
the party deceaſed was at the time of his death poſſeſſed of goods 
and chattels in ſome other dioceſe, or * or peculiar juriſ- 
diction within that province, than in that wherein he died, 
amounting to the value of 5.1. at the leaſt : decreeing and declar- 


ng, that _ hath not goods in divers dioceſes le the ſaid ſum 
l 


or value, ſhall not be accounted to have bona notabilia. Always 
provided, that this clauſe here, and in the former conſtitution 
mentioned, fball not prejudice thoſe dioceſes where by compoſition 
or cuftom bona notabilia are rated at a greater ſum. And if 
any judge of the prerogative court, or any his ſurrogate, or his 
regifier or apparitor, ſhall cite or cauſe any perſon to by cited 


ints 


„% t 5-9 + - © 


Plantations, where the ſaid act of the 29 
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into his court, contram eto the ten'r of 'the premiſes ; he ſhall 

reſtore to the party fo cited all his cofts and charges, and the 

as and proce dings in that behalf ſhall be held word and 
uftrate. Which - expences, if the ſaid judge or regiſler or 


. ſhall refuſe acc rdingiy to pay; he ſhall be ſuſpended 
from the exereiſe of his office, until he yield to the p:r formance 


theres . | | 
99 at a greater ſum] One of the ſums mentioned 
by Lindwood, under which nothing ſhould be reputed 
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bona notabilia, is 231. 38. 0;d. And Plowden fixes tbe 


ſum at 10 l.; of which Swinburne faith, that it ſeemed 
to him to be the opinion moſt commonly received. Gibſ. 


2. a 0 
"The probate of every biſhop's teſtament, or granting 
of adminiſtration of his goods, altho* he hath not goods 
but within his own juriſdiction, doth belong to the arch- 
biſhop. -. 4 n/?. 335. | 

If there be a new and uninhabited country, found 
out by Engliſh ſubjects, as the law is the birth-right of 
every ſubject, ſo wherever they go, they carry their laws 
with them; and therefore ſuch new found country is to be 
governed by the laws of England; tho” after ſuch coun- 
try is inhabited by the-Engliſh, acts of parliament made 


Wills ia the _ 
Britiſh colonies» 


in England, without naming the foreign plantations, . 


will not bind them: for which reaſon it has been deter- 
mined, that the ſtatute of frauds and perjuries, which 
requires three witneſſes to a will, and that theſe ſhould 
ſubſcribe in the teſtator's preſence, doth not bind Barba- 
dies, But where the king of England conquers a coun- 
try, it is a different conſideration ; for there the conquer- 
or, by ſparing the lives of the people conquered, gains a 
right and property in ſuch people; in conſequence of 
which, he may impoſe upon them what laws he pleaſes. 
2P. Will. 75. 

By the ſtatate of the 25 G. 2. c. 6. for avoiding doubts 
concerning who ſhall be deemed legal witneſſes to wills 
(which is inſerted before under the head concerning the 
ps of the witneſſes)—<** Whereas in ſome of the 

ritiſh colonies or plantations in America, the act of the 
29 C. 2. has been received for law, or acts of aſſembly 
have been \made whereby the atteſtation and ſubſcription 
of witneſſes to deviſes of lands tenements and heredita- 
ments have been required ; therefore to prevent doubts 
which may ariſe in relation to ſuch atteſtation, it is enact- 
ed, that this act ſhall extend to futh of un wp colonies and 

* 2» Is by att of 
nul 


thereof. 6 Co. 46. 2 Ventr. 358. 


Wills of lands 
not ſubject to 
the ecclebeſtical 


Juriſdictien. 


Will of goods 
not effeftual be · 


lore probate, 


| aſſembly made, or by uſage received as L, or where by 42 of 


Car. 396. 


ſane memory, or the like; a prohibition will be granted 
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aſſembly or uſage the atteſtation and ſubſcription of a witu; 
V witneſſes — made neceſſary to 2 27 ; ph ſhall — 
the ſame force and effett in the conſtruction % or for the 
avoiding of doubts upon, the ſaid atts of aſſembly, and law; 
of the ſaid colonies and plantations, as the ſame ought to have 
in the conſtruction of, or for the avoiding x doubts upon the 
ſaid att of the 29 C. 2. in England —Pravided, that n 
deviſe or legacy ſhall be made void by this aft, unleſs the will 
„ deviſe or legacy ſhall be given, ſhall be mat; 
after March 1/t, 1753. | 

An eſtate in the plantations is teſtamentary, and aſſets 
to pay debts: for if the executor hath goods of the teſta- 
tor in any part of the world, he ſhall be charged in reſpect 


An appeal from decrees made in the plantations, lies 
only to the king in council. 2 P. Will. 261. 
6. Wills only concerning goods and chattels are under 
the cognizance and direction of the eccleſiaſtical lays, 
Gibſ. 463. 
the probate of teſtaments concerning lands only, 
and no goods contained therein, ought not to be in the 
ſpiritual court; and if there be a ſuit to compel to have 
the probate of ſuch teſtaments, a prohibition lieth. Cre, 
Car. 396. 

But where a will is concerning lands and goods, and 
fo is a mixt will; the probate thereof ſhalt be intire in 
the ſpiritual court, and ought not to be of parcels: but 
the probate of the will for the land will not prejudice the 
heir ; for it ſhall not be evidence at the common law; 
nor the witneſſes being there examined, ſhall ſuch exz- 
minations be given in evidence at the common law. Cri, 


And where a will doth contain in it lands and goods; 
generally, the courts temporal will not grant a prohibi- 
tion to ſtay the probate thereof for the whole: but if in 
ſpecial caſe, it be alleged, that the teftator was of non- 


for the whole. For if the ſpiritual court ſhould be ſuſ- 
fered to proceed, and prove the will there, and allow it 
there, for the perſonal eſtate ; it would be an evidence to 
induce the jury, upon a trial at law, to paſs for the will 
as to the lands and tenements. E. 12 J. Egerton and 
Egerton. Cro. Jac, 346. | 
5 But a deviſe of a perſonal eſtate is not looked upon 
to be of any effect until probate is made of the will by the 
15 executor 
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executor ;z neither can an executor or other perſon give a 
will in evidence concerning a perſonal chattel without 


producing the probate ; for this will is no will until it has 


received a ſanction, or an allowance of it in the ſpiritual 
court; for they are to judge whether it be a will or not; 
and the temporal courts are not to look upon it as a will 
till probate be made: And in an action of trover for 

s which a teſtator gave to his fiſter in his lifetime, 


- brought againſt his executor for them who would have 


given in-evidence a former will, to have ſhewn that he 
had no power to give thoſe goods; this was refuſed, be- 
cauſe he ought to have produced the probate. Chaunter 


- and Chaunter, 1708. Viner, Executors, A. a. 20. 


And a probate obtained in the eccleſiaſtical court can- 
not be ſet aſide in any other court either of law or equity(p). 
In the caſe of Barneſy and Powel, Aug. 5, 1748; A 
probate of a forged will was obtained in the eccleſiaſti- 
cal court, by a fraud upon the plaintiff in procuring his 
conſent to ſuch probate ; and by the like means a decree 
in the court of exchequer was obtained to eſtabliſh the 
faid will as to the real eſtate. Upon theſe facts being 
diſcloſed, and a bill filed in chancery, an iſſue was di- 
rected to try the validity of the will at law, which the 
jury found to be forged. And the queſtion was, what 
could now be done, eſpecially with reſpect to the perſonal 
eſtate; and the decree in the exchequer likewiſe ſtand- 


ing in the way with reſpect to the real eſtate, Lord 


Hardwicke ſaid, as to the decree in the exchequer, the 
ſame having been obtained by fraud, tho” he could not 
ſet it aſide, yet he could decree that no uſe ſhould be 
made of it, As to the perſonalty, undoubtedly the ju- 
tiſdiction of wills of perſonal eſtate belongs to the ec- 
eleſiaſtical court, according to the rules of which court 
it-muſt be cried, notwithſtanding that the will is found 
forged by a jury at common law by examination of wit- 
neſſes; which is ſometimes unfortunate, cauſing different 
determinations : nor can this court help it. But in the 
preſent caſe his lorſhip decreed, that the defendant ſhould 
conſent in the eccleſiaſtical court to a revocation of the 
probate ; and tho“ he would not then decree the defendant 
a truſtee of the perſonal eftate, leſt it might create ſome 
Jealouſy of infringing on the eccleſiaſtical court, yet he 


— I 


(p) Fide infra 23. 
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decreed an account of the perſonal eſtate to be taken, and 
the ſame to be paid into the bank for the benefit of the 
ties entitled. 1 /2z. 119. 284. 

8. He that is named executor cannot be preciſely com- 
pelled to ſtand to the will, and undertake the executor. 
ſhip, unleſs he have already meddled with the goods of the 
teſtator as executor ; for then, he is not only to be com- 
pelled to perform the office of an executor, bur alſo if he 


| ſhould refuſe, and the ordinary commit the adminiſtration 


unto him, this refuſal is void, and he ſhall be charged as 
executor. Swin. 384. Fo, he 

Therefore if the executor named in the teſtament re. 
ſolve not to ſtand to the executorſhip, but to refuſe the 
ſame ; then muſt he beware that he do not adminiſter the 
goods of the deceaſed as executor ; for having once ad- 
miniſtered as executor, he may at any time after be com- 
pelled to undergo the burden of an executor, and alſo 
may be ſued as executor by the creditors of the teftator ; 
tho? he cannot ſue others as executor, for that he hath not 
the will under the ordinary's ſeal. Swin. 469. 

And a perſon is then ſaid to adminiſter as executor, ſo 
as thereby he may be compelled to ſtand to the executor- 
ſhip, when he doth perform thoſe acts which are proper 
to an executor; as to pay the debts due by the teſtator, 
or to receive any debts due unto the teſtator, or to give 
acquittances for the ſame, with other ſuch like acts. 
Stwin. 469. | 

But if a man do thoſe acts which are not proper to an 
executor, he is not ſaid to have adminiftered as executor 
to the effect as aforeſaid; as to feed the cattle of the de- 
ceaſed, left they ſhould periſh'; or to take into his cuſtody 


the goods of the deceaſed; to the end they may be fafe 


from being ſtolen or purloined ; or to diſpoſe of the teſ- 
tator's goods about the funeral : for theſe be deeds of cha- 
rity common to every chriſtian, and not peculiar to an 
executor, Likewiſe, to make an inventory of the goods 
of the deceaſed, is not to adminiſter as executor ; or to 
deliver to the wife her convenient apparel ; or to take the 
teſtator's horſe and ride him, or to uſe him as his own, 
ſuppoſing him not to be the teſtator's but his own ; or to 
take the goods of the teſtator by his lawful gift. And 
generally, whoſoever as a mere treſpaſſer entereth on the 
of the teſtator, whether it be to things living, as 
horſe, kine, ſheep, or dead things, as pots, pans, diſhes, 
converting the ſame to his proper uſe, and not to 3 
7 uſe 
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uſe of the teſtator, as to the payment of the teſtator's 
debts or legacies, doth not adminiſter as executor. Swi. 
2. | 
f bei, in theſe caſes and ſuch like, whoſoever 
feareth to be adjudged executor adminiſtring of his own 
wrong, the molt ſafe courſe is, not to meddle at all, but 
utterly to abſtain from all manner of uſe of the teſtator's 
goods; and namely, let him beware that he do not ſell 
any goods, or kill any cattle of the deceaſed. Swin. 472. 
Further, although a perſon hath not meddled with the 
goods of the teftator, and is therefore not compellable ; 
yet if a legacy be left to him, he may be compelled to 
tand to the executorſhip, or elſe to loſe his legacy. 


on 469. 
he refuſal to take upon him the executorſhip cannot 
be by word only; but it muſt be entred and recorded in 


court. Swin. a. 443 
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And when an executor hath once adminiſtered, he can- 


not afterwards refuſe to prove the will, and take upon him 
the executorſhip; and in that caſe the ordinary ought 
not to accept ſuch a refuſal, but to compel him to prove 
the will, and take upon him the executorſhip. Yet if 
the judge doth admit one to adminifter, notwithſtand - 
ing his having been formerly refuſed, it ſhall ſtand good. 
win. a. 443+ 
An executor of his own wrong is ſuch as takes upon 

him the office of an executor by intruſion, not being con- 
ſtituted by the teſtator or deceaſed, nor (for want of ſuch 
conſtitution) ſubſtituted by the ordinary to adminiſter, 
Went. 171. | 

1f a man gets goods of an inteſtate into his hands after 
adminiftration is actually granted, it doth not make him 
executor of his own wrong; but if he gets the goods 
into his hands before, tho' adminiſtration be granted af- 
terwards, yet he remains chargeable as a wrongful execu- 
tor, unleſs he delivers the goods over to the adminiſtrator 
defore the action brought, and then he may plead plene 
adminifiravit. 1 Salk. 313. (4) 

An executor of his own wrong cannot bring an action; 
for he cannot ſhew the teſtament containing his name, 
as he ought, By. Adminiſtrator, 8. 


— » 1 
— ... — — A. ac _ 


) Per Holt, C. J. S. P. Curtis v. Vernon, 3 T. Rep. 587. 
afirmed in the Exchequer Chamber, 2 H. Bla. 18. See Cut. 
r Caſe, 5 Rep. 30.3 and 2 Bac. Abr. 390. 
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Neither can he retain for his own debt or legacy. . 
527. Poph. 125. lr) 

ut he renders himſelf liable to the action, not only of 

the right executor, but alſo to the ſuits of the teſtator's 


_ creditors ; yet only ſo far, as the goods which he ſo 


wrongfully adminiſtered amount unto, Swin. 339. Harr. 
Faſtin. 87. Vin. Executors, E. a, 4, 5 

So alſo, it is ſaid, he ſhall be ſued for legacies, as well 
as a lawful executor. Noy, 13. 

But if he doth lawful acts with the goods, as paying of 


debts in their degrees, it ſhall alter the property againſt 
the lawful executor ; as if he pay juſt and honeſt debts, 


the rightfu] executor ſhall not avoid that payment. It is 
true, the rightful executor. may maintain againſt him an 
action of trover ; but he ſhall only recover in damage ſo 
much as the wrongful executor hath miſapplied. By 


Holt chief juſtice. 12 Med. 471. (5s) 


But Mr. Wentworth is of opinion, that albeit ſuch 


payment ſhall ſtand good as againſt other creditors, yet 


it is not good as againſt the rightful executor or admini- 


ſtrator: for then any ſtranger might uſurp the office cf 


executor, and take from him that liberty and election, to 
prefer which creditor he will in firſt payment; yea, might 
take from the executor power to pay himſelf before others, 
in cafe there were a debt due to him, which would be un- 
reaſonable. Vent. 182. 

And as he himſelf is liable to the ſuit of the lawful 
executor, creditors, or legatees; fo alſo, in cafe of his 


death, are his executors or adminiſtrators liable, by the 
ftatute of the 30 C. 2. c. 7. altho' in other caſes, a per- 
"ſonal wrong dieth with him that did it. And altho' he 


hath obtained probate, yet if upon appeal ſuch probate 
ſhall be annulled and made void, acts done by him pend- 


— — 


(r) Though he be a creditor of a ſuperior nature. Curtis v. 
Vernon, ubi ſupra. 

Butif a wrongful executor afterwards procure adminiſtration, 
he may plead this puis darrein continuance to juſtify a retainer. 
Vaughan v. Brewne, 2 Stra. 1106. If a creditor fell good: 
after the death of the debtor, under a bill of ſale which is ſet 
aſide as fraudulent becauſe poſſeflion did not accompany and 
follow it, he may be ſued as executor de /on tort. Edward: . 
Harben, 2 T. Rep. 587. 

(s) S. P. by Buller J. in Padget v. Prieſt; 2 T. Rep. 97. And 
it is for the court to ſay what acts make an executor de ſen tort, 


bat for the jury to decide whether they are ſufficiently proved. I. 
ing 
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6 ing the appeal ſhall not be good. As in a caſe M. 5 fn. 
in the common pleas. An action was brought by the 
1 plaintiff, as executor, for money due from the defendant 
g to his teſtator. The defendant pleads, that another per- 
0 ſon was appointed executor to the teſtator, and proved bis 
4 will, and that he, the defendant, had paid him part of the 
1 money in ſatisfaction of the whole, and that the ſaid per- 
| ſon on receipt thereof diſcharged the defendant. The 
of plaintiff replied, that the probate granted to the other per- 
& jon was afterwards, upon appeal, annulled by ſentence in 
the eccleſiaſtical court, and the will by which he was 
1 made executor adjudged to be forged, and the will by 
K which the plaintiff is apointed executor allowed. On 
a demurter, the queſtion was, whether payment to one 
who was executor de facto, and had probate of the will, was 
/ good to bind the rightful executor. And the court gave 
N judgment, that it was not. And by Trevor chief juſtice: 
Fn An executor derives all his authority from the teſtator 


himſelf; and, as executor, without any thing more, be 
of has the power of diſpoſing of the eſtate of the teſtator, of 
releaſing a debt due to the teftator, and the like. True 


h it is, before an action brought, a probate is neceſſary: 

but that is only requiſite to aſcertain the court that the 

hk plaintiff is executor and has a right to bripg his action, 

15 not to give the plaintiff any title or intereſt to the eſtate 

ul of the teſtator. If the teftator appoints no executor, or 

vy dies inteſtate, the adminiſtrator is appointed by the ordi- 

he nary, and derives his authority from him ; and therefore 

64 if adminiſtration is granted, all acts by him as long as the 

he adminiſtration continues in force are good, and even tho” 

my it be afterwards repealed. But there is a difference taken 

4. (6 Ce. 18.) when an adminiſtration is repealed upon a 
citation, or upon an'appeal. If it is upon an appeal, which 

- ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion , 

4 are void: if it is repealed upon a citation, all the acts of * 
te adminiſtrator, till the repeal, are good; for by the ” 

on, citation the grant of the adminiſtration is not ſuſpended ; - 

er, therefore if the adminiſtration be repealed, all acts dong 

063 by an adminiſtrator which a rightful adminiſtrator mig 

ſet have done, ſhall be allowed, for in them he ated in the 

and place of the rightful adminiſtrator. But it is otherwiſe 

* in the caſe of an executor; for the probate of the will 

nd gives no authority at all to him : and therefore if he is 

** not the rightful executor, he has no authority; and it 

5. would be unreaſonable, that a perſon who has no autho- 


ing tity ſhould diſpoſe of ihe intereſt of another. The right- 
| l R 2 e 
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ful executor has not only a truſt or authority to admini- 
ſter the goods of the aur, but alſo an intereſt annex- 
ed to the truſt. And therefore the property of all the 
goods, after adminiſtration, is completely veſted in him, 
And conſequently, the diſpoſition by another perſon of 
the goods of the teſtator, or releaſe of his debts, is a dif. 


' poſition of the intereſt of the rightful executor, and 


therefore ſuch diſpoſition doth not bind him. And this 
caſe is not like the caſe of an officer, who officiated 
without legal authority, as the deputy of the deputy of a 
ſteward ; for rightful acts done by him are good: for he 
is an officer de facto, and in the immediate and open exe. 
cution of his office, and the parties did not know whe. 
ther he had authority or not.— And he ſaid, in this caſe 
of an executor ſome miſchief indeed may poſſibly happen; 
but it would be a more general inconvenience, if a 
wrongful executor ſhould be allowed to diſpoſe of the 
right and intereſt of a rightful executor. Comyns 150. 
Anonym. For te 

10. Where there are divers executors named in the 
will, and ſome of them do refuſe, and others of them 
prove the teſtament; they who refuſe may after at their 
pleaſure adminiſter, notwithſtanding ſuch refuſal before 
the ordinary. 9 Co. 37. Bacon's Uſe of the Law, 161, 
Perk. 212. f 

And this is what in the ſpiritual court is called a dou- 
ble probate; which is in this manner: The firſt that 
comes in, takes probate in the uſual form, with reſerya- 
tion to the reſt, Afterwards, if another comes in, he 
alſo is to be ſworn in the uſual manner, and an ingroſſ- 
ment of the original will is to be annexed to ſuch pro- 
bate in the ſame manner as the firſt; and in the ſecond 
grant, ſuch firſt grant is to be recited, And ſo on, if 
there are more that come in afterwards. 

For notwithſtanding their refuſal at firſt, they ſtill 
continue executors ; and at any time during the lives of 
their companions, they may prove the will, they may 
pay debts, make releaſes, and they muſt be joined in all 
fuits where the co-executors- are plaintiffs, becauſe they 
are all privy to the will; but not where they are defend- 
ants, becauſe the plaintiff in the action is not bound by 
law to take notice of any but thoſe who have proved the 
will. Swin. a. 444. | 


* 


(7) Vid. infra, Getting in the Efech, 27. F 
or 
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For the king's. courts have always uſed to allow the pro- 
bate of ſome of the executors, to enable them all to ſue 
actions: ſo that the probate of the teſtament doth not 
give to them any intereſt or title either to things in action 


or in poſſeGon, for they have all their title and intereſt | 


by the teſtament, and not by the probate: but yet with- 
out the probate, the judges allow them not to ſue ations, 


g Co. 38. ' 

It is holden, that he which did refuſe the executorſhip, 
cannot aſſume ther office after the death of his fellow exe- 
cutor. Swin. 310. 418. [Dyer 160. b.] 

But in the caſe of Houſe and Lord Petre, Dec. 19, 
1700. Before the delegates: The common lawyers held, 
that if one executor refuſeth before the ordinary, and 
the reſt prove the will, yet at common law, he who te- 
fuſed may at any time come in and adminiſter ; and tho? 
he never acted whilſt his companions were living, yet 


after their death he ſhall be preferred before any other 


executor made by a co-executor ; altho* the civilians 
held, that by their law the renunciation was peremptory, 
1 Salk, 31 1. (u) 

11. If a man maketh two executors and dieth, and 
one of them proveth the will in the name of them both, 
againſt the will of the other; this is not any adminiſſra- 
tion for him who conſented not to the probate: but he 
may plead ne ungues executor ; for the probate maketh him 


not executor, if he doth not adminiſter. 1 Rail: Abr. 918. 


har 


() Rex v. Sir Ed. Simp/on, 3 Burr. 1463; and 1 Bla. Rep. 
456. A motion was made for a mandamus to the judge of the 
prerogative court of the archbiſhop of Canterbury, to admit the 
retraction of a renunciation of an executorſhip made by one 
Brown. There were two executors, and probate had not been 


anted to either, but Brown had taken the oath of renuncia- 
tion, „that he had not and would not intermeddle in the ef- 


ſects, &c, but renounced all right of execution of the will.“ 
Againſt the mandamus, it was ſaid, that by the law and prac- 
tice of the eccleſiaſtical courts, no retraction could be admitted 
of a renunciativn upon oath, which would be to admit him who 
renounced to perjure himſelf for it; for the mandamus, that 
upon good cauſe the court below can abſolve from the oath, 


and the common, not the canon law, muſt govern this point, 


by which an executor has a right to demand probate, altho' he 
has renounced, But the parties entered into a rule by confent 
that probate ſhould be granted to both executors, (who were 
alſo truſtees, but inſolvent,) they giving proper ſecurities and 
indemnifications to each otber, and to the cu que truſt. 


Vol, IV, R 3 12. Swin- 
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12. Swinburne ſays, when all the executors named ig 
the teſtament do refuſe ; it is lawful for the biſhop or 
ordinary to commit adminiſtration, and to annex the will 
to the letters of adminiſtration; and the adminiſtrators 
ſhall have action, and may adminiſter the goods of the 


_ deceaſed, as if be had died inteſtate 3 and their autho. 


rity or a& done is good and effeQual in the law in the 
mean time, until the executors undertake the executor. 
ſhip; for then the ordinary may revoke the adminiſtra. 
tion before by him committed. Sin. 380. 383. 1 Roll; 
Abr. 907. | r 

So alſo if a man make an executor, but this is not 
known, or is concealed : the ordinary may grant admini- 
tration, and this ſhall be good until the other prove the 
will. 1 RolPs Abr g07. 

And ſo in like manner, if the perſon be diſabled to be 
executor, or no executor at all be named in the will, 
Swin. 380. 

But (lord Coke ſays) if they ſhall refufe before the ordi- 
nary, and the ordinary commit adminiſtration to another, 
there they cannot adminiſter afterwards. g Co. 37. 

And by lord chancellor Talbot, in the caſe of Robinſm 
and Peit, E. 1734. Where there are two executors, and 
one renounces, he is ſtill at liberty, whenever he pleaſes, 
to accept of the executorſhip; otherwiſe, if both re- 
nounce, and the ordinary commits adminiſtration to an- 
other. 3 P. Will, 251. | 

13. Regularly [that is, by the civil law], teftaments 
ought to be inſinuated to the official or. commiſlary of 
the biſhop of the dioceſe, within four months next after 
the teſtator's death. Sin: a. 447. | 

14. And the executor, for goods of the teſtator taken 
from him, or a treſpaſs done upon the leaſe land, or a 
diftraining or impounding of goods or cattle, may main- 
tain, before the will be proved, actions of treſpaſs, or re- 
plevin, or detinue; for theſe actions ariſe upon the exe- 
cutor's own poſſeſſion. Went. 34. 

But before the proving of the will, an executor cannot 
maintain a ſuit or action of debt, or the like: and the 
reaſon is, for that therein he muſt ſhew forth the will 
proved under the ſeal of the ordinary. ent. zu. 

And in general, an executor is a complete executor 
before probate, to all purpoſes but bringing of actions; 
ſo that he may releaſe an action, aſſent to a legacy, may 
be ſued, may alien or otherwiſe intermeddle with tbe 


goods of the teſtator. 1 Salk, 301. 


Fox 
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For by adminiſtring, the executor hath accepted of and 
taken upon him the whole adminiſtration before the pro- 
date; and is thereby intitled to receive all debts due to 
the teſtator ; and all payments made to him are good, and 
ſhall not be defeated, a!tho' he ſhould die and never prove 
the will. 1 Salt. 306, 307. | 

Alſo the executor may in convenient time after the 
teſtator's death, enter into the houſe deſcended to the 
heir, for the removing and taking away of the goods, ſo 
as the door be open, or at leaſt the key be in the door: 
and this ſeemeth to be underſtood of the door of each 
room. For altho' the door of entrance into the hall and 
parlour be open, the executor cannot by that juſtify the 
breaking open of the door of any chamber, to take the 
goods there; but only may take thoſe in the rooms which 
be open. And this ſeemeth to be proved by the caſe of 
the cheſt with evidences : which, it is ſaid, the executor 
may take, and put out the deeds, delivering them to the 
heir, that is- to ſay, the cheſt being unlocked. Now a 
chamber or other room within the houſe locked is an in- 
cloſure of better reſpeR than a cheſt. But if the goods 
be not removed within convenient time, the heir may 
diſtrain them as damage · feaſant. Went. g. | 

T. 5 Ja. Stadden and Harvey, Treſpaſs: Upon de- 
murrer, the caſe was; Leſſee for life of a houſe and paſ- 
ture land dies; his executors ſuffer his cattle to go there 
for ſix days after his death, and then removed them; and 
in treſpaſs, juſtify for that time; averring, that in that 
time of fix days they could not procure any other land or 
place to put in the cattle. Whereupon it was demurred. 
And whether that were a convenient time to-remove them 
was the queſtion. And the court ſeemed to incline, that 
fix days is but a convenient time for the removing of their 
cattle :- and the law allows a convenient time for their 
removing, eſpecially it being averred, that they had not 
any other place to remove them unto. But for a fault in 
the plea, wherein he pleaded a leaſe of the houſe, but not 
of the land in the declaration mentioned, it was adjudged 
for the plaintiff. Cro. Ja. 204. 

In like manner, the executor before probate may be 
ſued for the debts of the teſtator ; unleſs he refuſed the 
executorſhip in due manner fo as adwiniſtration may be 
granted, and fo there be ſomebody ſuable for the teſtator's 
debts, Went. 36. 

So a bill for diſcovery of effects may be brought before 
probate: As in the caſe of Dulwich college and 72868 | 
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B. 1688. A bill for a diſcovery of the perſonal eſtate 
was brought before the will was proved, the will being 
controverted in the ſpiritual court. And this was pleaded 
to the bill; but over-ruled : a diſcovery being for the be. 
nefit of all perſons intereſted, and neceſſary for the pre. 
ſervation thereof, And ſuch difcoveries bave often been 
ordered, pendente lite in the ſpiritual court. 2 Fern. 49. 
And'in the caſe of -an adminiſtrator, a court of equity 
will allow of a bill brought by an adminiſtrator before 
adminiſtration is actually taken out: as in the caſe of 
Fell and Lutwidge, Feb. 3, 1740. The widow brought 
2 bill for recovery of the effects of her late huſband, and 
did not take out adminiſtration till after the bill brought. 
It was objected, that the bill was brought too early. By 
the lord chancellor Hardwicke: It is very true, that this 
would have been an exception in an action at law; but 
it is not ſo to a bill brought in this court. And the ex- 
; eeption was over- ruled. Bernard, Cha. Ca. 320. 
n 15. By the 21 H. 8. c. 5. The ordinary, or other perſon 
410ve the will, Having authority for probate of teſtaments, may convent before 
them perſons named executors of any teſtament, to the intent to 

prove or refuſe the teſtament, as they might dg heretofore. 

And by the 1 Ed. 6. c. 2. All ſummons and citations or 
other proceſs eccleſiaſtical, in all cauſes of probates of teſtaments, 
and commiſſions of admini/irations of perſons deceaſed, ſhall be 
made in ile name and with the flile of the king, as it is in 
writs original or judicial at the common law ; and the _ 
thereef ſhall be in the name of the archbiſhop, or biſhop or other 
baving eccleſiaſtical juriſdiftion ; and the commiſ/ary, official, 
or ſubftitute exerciſing juriſdiction under him, fhall put biz 
name in the citation or proceſs after the tele. 1. 3. 

And the ordinary may ſequeſter the goods of the de- 
ceaſed, until the executors have proved the teſtament : 
fo may the metiopolitan, if the goods be in divers dio- 
ceſes. Swin. a. 477, 478. | | 

And if the executors do not appear upon the procels, 
the ordinary may excommunicate them. But they may 
pray time to adviſe ; and the ordinary may grant in the 
mean time letters ad colligendum bona defundti. Tieat. 

| of Eq. b. 4. c. 1. ſ. 4. [ Broker v. Charter, Cro. Eliz. 92.) 
1 » 16. On the other hand (inaſmuch as the executor, tho? 
2 oe he may be ſued, and pay debts, and releaſe an action, yet 
cannot have an action, before probate} the ordinary is 
bound to prove the will; and if the executor accept, and 
deſire probate, and is refuſed by the ordinary, a writ will 


80 from the temporal courts, to compel him to proceed 
* 8 to 


e 
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to probate, where the will is not controverted ; and that, 
notwithſtanding an appeal to the delegates, as it was in 
the caſe of Dunkin and Mun, M. 26 C. 2. in which ſuch 
writ was granted to the prerogative court. Gib 469. 

But if the validity of the will is conteſted, it is a ſuf- 
ficient anſwer by the ordinary to a writ of mandamus, to 
return, that a ſuit is depending before him concerning the 
fame, and not yet determined. Bur. Mansf. 2295. 
[Rex v. Dr. Hay. } | 

17. The manner and form of proving teſtaments, is of 
two ſorts : the one is called the vulgas or common form ; 
the other is termed the ſolemn form, or form of law, 


+ Sin. 448. 


The vulgar or common form is more compendious or 
brief than the other: for after the death of the teſtator, 
the executor preſenteth the teſtament to the judge; and 
in the abſence, and without citing or. calling of ſuch as 
have intereſt, produceth witneſſes to prove the ſame ; 
who teſtifying upon their oaths viva voce, that the teſta- 
ment exhibited is the true whole and laſt teſtament of the 
party deceaſed, the judge doth thereupon (and ſometimes 
upon leſſer proof) annex his probate and ſeal to the teſ- 
tament, whereby the ſame is confirmed. Stuin. 448. 

It is not neceſſary to the proof of a written will, that 
the witneſſes hear it read, ſo as they can depoſe that the 
teſtator declared before them, that the ſelf ſame writing 
now produced is or was his laſt will and teſtament. God. 
O. L. 66. 

In 1 P. Mill. 741. It is ſaid, that in proving a deviſe 
of lands, the proper way is, that the witneſs ſhould 
not only prove the executing the will by the teſtator, 
and his own ſubſcribing in his preſence ; but Lkewſſe 
that the reſt of the witneſſes ſubſcribed their names in 
the teſtator's preſence : and ſo one witneſs proves the full 
execution of the will, „ 

But in the caſe of Townſend and Ives, May , 1748 
at the Rolls: A bill was preferred by the legatees to 
have the real eftate ſold for the payment of their le- 
gacies which were charged thereupon, againſt the heir 
at law of the teſtator who is an infant, and to have the will 


eſtabliſhed. There were three witneſſes to the will all 


now living, but only one has been examined, who proved 
the execution of it, and the atteſtation of the other 
two witn-fles, But Forteſcue maſter of the rolls re- 
fuſed to eſtabliſh the will, without the examination of all 
the witnefles ; for it is a rule, that all the witneſſes, if 

- 8 living, 
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ring, muſt be examined. to prove the will: Beſides, 
the heir at law is, in this cafe, an infant; who if of 
ape, has a right to crofs-examine all the witneſſes. And 
25 no admiſlion of- this fort can be received for an infant, 
this court muſt protect his right, and therefore muſt infilt 
upon all thofe requiſites which he would have a right to 
inſiſt upon if he were of age, and capable of making a 
deſence for himſelf, 1 Wilſon, 216. 

So in Ogle and Cob, Dec. 10, 1748; Upon a bill for 
eftabliſhment of a will and performance of the truſt, it 
was . objected, that only two of the witneſſes to the will 
were examined, and ſome account ought to be given why 


- the third was not, as that he could not be found, or the 


like, Lord Hardwicke held it neceſſary to the eftabliſh- 
ment of a will; for if after the decree, the heir at 
Jaw ſhould controvert it, the court would order an in- 
junction: nor did he care to make a precedent to the 
contrary ; for if this other witnefs were called, he might 
ſay ſomething materia} againſt it: and therefore ordered 
it to ſtand over till the third was examined. 1 Yea. 177. 

E. 12 G. 2. Croft and Paulet. On a trial at bar in 
tejectment, the defendant made title under a will, the at- 
reſtation of which was in theſe words, figned, ſealed, pub. 
k/hed, and declared, as and for his la will and teflament, in 
the preſence of us, A. B. and C. The will was in 1723, 
and the witneſles were all dead, and their hands proved in 
common form, But then it was objected, that this was 
not an execution according to the ſtatute ; and the hands 
of the witneſſes could only ſtand as to the ſacts they had 
ſubſcribed to, and figning in the preſence of the teſtator 
was not one, But the court, on the authority of a caſe 
in the common pleas, ſaid it was evidence to be left to a 
jury of a compliance with all circumſtances, And a ver- 
dict was given for the will. Str. 1109. . 


Generally, by the civil law, the teſtimony of two wit- - 


neſſes is required z and if in the probate of a will the teſ- 
timony of one witneſs is diſallowed in the eccleſiaſtical 
court, a prohibition lieth not: for that court having ju- 
rifdiction of the matter, hath it alſo as to the manner of 
proof and proceedings. 2 Rollis Abr. 300. 

But Dr. Godolphin ſays, where there is no controverſy 
or diſpute touching the will, there the fingle oath of the 
executor alone is ſufficient for the probate thereof in com- 
mon form. God. O. L. 65. 

And this, it is ſaid, is the practice throughout the pro- 
vince of Canterbury. But within the province of Vork, 
| G it 
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it hath been uſual- (tho* now diſcontinued in ſome of the 
dioceſes) to ſwear alſo one witneſs to the will. 

When the teſtament is to be proved in form of law, it 
is requiſite that ſuch perſons as have intereſt, that is to 
ſay, the widow and next of kin to the deceaſed, to whom 
the adminiſtration of his goods ought to be committed if 
he had died inteſtate, are to be cited to be preſent at the 
probation and approbation of the teſtament; in whoſe 
preſence the will is to be exhibited to the judge, and pe- 
tition to be made by the party which preferreth the will, 
and enacted for the receiving, ſwearing and examining of 
the witneſſes upon the ſame, and for the publiſhing or 
coofirming-thereof : whereupon witneſſes are received and 
ſworn accordingly, and are examined every one of them 
ſecretly and ſeverally; not only upon the allegation or 
articles made by the party producing them, but alſo upon 
interrogations miniſtred by the adyerſe party, and their 
depoſitions committed. to writing : afterwards the ſame 
are publiſhed ; and in caſe tne proof be ſufficient, the 
judge doth by his ſentence or decree pronounce for the 
validity of the teſtament. Swin. 448, 449- | 

Which difference of form in proving the will, worketh 
this diverſity of effect; namely, that the executor of the 
will proved in the abſence of them which have intereſt, 
may be compelled to prove the ſame again in due form of 
law; and if the witneſſes be dead in the mean time, it 
may endanger the whole teſtament, eſpecially if ten years 
be not paſt ſince the probation, whereby neceſſary ſo- 
lemnities-are preſumed to have been obſerved : whereas 
the teſtament being proved in form of law, the executor is 
not to be compelled to prove the ſame any more; and 
altho* all the witneſſes afterwards be dead, the teſtament 
doth ſtill retain its full force. Swin. 449. | 

But probably this word ten in figures may have bee 
miſtaken for thirty; for Dr. Godolphin ſays, 'The will 
being proved only in common form, it may be queſtioned 
at any time within thirty years next after, by common 
opinion, before it work preſcription. Gad. O. L. 62. 

And this proving of the will in ſolemn form is for the 
moſt part at the inſtance of ſome perſon who deſireth to 
invalidate the ſame; in which caſe, his proctor, at the 
time of exhibiting the will, ought to accept the contents 
thereof ſo far forth as it maketh for the benefit of his 
client; otherwiſe if any legacy is given to him in the 
will, he ſhall loſe it for his general impugning of the will. 


1 Qught, 21, | And 
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And in ſuch caſe, where an executor hath been called 
to prove the will by witneſſes, and hath fully proved it; 
if the party who cauſed him to do this, ſhall not, after 
publiſhing the atteſtation, except againſt the will or the 
witneſſes, nor propoſe any matter to binder the paffing of 
ſentence for the validity of the will, the judge doth not 
uſually condemn him in cofts : but otherwiſe it is, if he 
ſhall propoſe ſuch matter and fail in the proof ; for then 
he will be condemned in coſts, at leaſt from the time of 
ſach propofal. 1 Ought. 20. 

But where the parties intereſted do not call the executor 
to prove the will in folemn form, yet the executor him. 
ſelf may cauſe the will to be proved in this manner: Ag 
where an executor hath the greateſt part of the goods of 
the deceaſed bequeathed unto himſelf, and he doubteth 
after the witneſſes ſhall be dead, that the wife or children 
or other kindred of the deceaſed will conteſt the validity 


of the will, he may cite them in ſpecial, (and all others 


pretending intereſt in general, and ſo is the uſual practice,) 
to ſee the will proved by the witneſſes ; which being done, 
the will ſhall not be ſet aſide afterwards (provided there 
hath been no irregularity in the proceſs) when the wit- 
neſſes are dead. 1 Ought. 20. 5 

Where the executor is infirm, or lives at a great diſ- 
tance, it 1s uſual to grant a commiſſion to ſome grave 
clergyman in the neighbourhood, to adminiſter the oaths, 
and perform the other requifites for granting probate of 
the will. So alſo in the granting of adminiſtrations. 1 
Ought., 322. | 

Beſides theſe forms of proving teſtaments above recited, 
which are referred to that kind of probation which is cal- 


led the publication of the teſtament ; there is yet another 


form which is called the opening of the teſtament, which 
form doth reſpect written or clofed teſtaments, in the 
making whereof the civil law did require that the wit- 
neſſes ſhould put to their ſeals : and after the death of the 
teſtator, at the opening of the written or cloſed teſtament, 
the fame law did alſo require that the ſame witneſſes ſhould 
be called by the magiſtrate to acknowledge their ſeals, 
or to deny the ſealing. But as we do not obſerve that 
ſolemnity of the civil law in the ſealing of the teſtaments 
by the witneſſes, no more do we obſerve that ſolemnity 
which the civil law requireth in opening of teſtaments 
ſealed ; unleſs this may ſeem to have ſome reſemblance 
with this third form about the opening of the teſtament, 


which is enacted by the ſtatute of the 21 H. 8, c. 5, which 
faith, 
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faith, that the biſhop, ordinary, or other perſon having autho - 
rity to take probate of teftaments, ſhall upon the delivery of the 
{cal and fign of the teftator, cauſe the ſame ſeal to be defaced, and 
thereupon incontinent redeliver the ſame ſeal unto the executor 
er executors, without claim or challenge thereunta to be made. 


ſ. 5. Swin. 450. 


Dr. Swinburne fays, if a teſtament be made in writing, 


and afterwards be loft by ſome caſualty; yet if there be 
two witneſſes [that is, in the caſe of goods and chattels] 
which did ſee and read the teſtament written, and do re- 
member the contents thereof, theſe two witneſſes fo de- 
poſing of the tenor of the will, are ſufficient for the proof 
thereof in'form of law ; fo that they be otherwiſe as well 
in reſpect of their ſkill as of their integrity, greater than 
all exception, and fpecially ſome other likelthoods con- 
curring therewithal to make their teſtimony more credible. 
Swin. 450. 

If an executor proves a will of a perſonal eſtate, where 
in one of the legacies is forged, the executor in ſuch caſe 
hath no remedy in equity; but ought to have proved the 
will, with ſpecial reſervation to that legacy. Plume and 
Brale, 1 Peere W. 388. 2 Vern. 8. x7. In which caſe, 
the forgeries are to be decreed againſt in the eceleſiaſtical 
court, and the will engrofled without them, and fo an- 
nexed to the probate. | 

18, By a conſtitution of archbiſhop Stratford: After the 
teflament ſhall be proved according to cuſtom before the ordinary; 
the execution or admim/tration of any goods ſhall nt be com- 
mitted, but to'fuch as ſhall faithfully promiſe, to render a juſt 
account of tbeir adminiſtration, when they ſhall be thereunts 
duly required by the ordinary. Lind. 177. 

Shall faithfully promiſe) And that by oath, faith Lind- 
wood; which may be before the adminiſtration. Lind. 197. 

And Swinburne fays, in what manner ſoevet the teſta- 
ment be proved, the executor before he be admitted by 
the ordinary to execute, and before he have the will un- 
der the ſeal of the ordinary, is to promiſe by virtue of his 
oath, to make a true account when he ſhall be thereunto 
lawfully called by the ordinary. Stoin. 451+ 

By the ancient canon law, a proctor having a ſpecial 
proxy, might make oath inſtead of the executor or admi- 
niſtrator, and ſwear upon the ſoul of his client; but now 
by canon 172, it is ordained, that foraſmuch as in the pro- 
bate of teflaments and ſuits for admini/lratin of the goods of 
perſons dying inteflate, the oath uſually taken by proctors of 

courts 


\ 


E xecutar's oath 
to render a juſt 
account, 
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courts in animam conſtituentis is found t9 be inconvenient; 
therefore from henceforth every executor or ſuitor for admi- 
niſtration ſhall 2 repair to the judge in that behalf or 
his ſurrogate, and in his own perſon (and not by proctor) take 
the oath accuflomed in theſe caſes. But if by reaſon of ſich- 
neſs or age or any other juſt let or impediment, be be not abe 
to make his perſonal appearance before the judge; it Mall be 
lawful for the judge (there being faith firſi made by a credibl: 
perſon, of the truth of his ſaid hindrance or impediment) 15 
grant a commiſſion to ſome grave ecclefiaftical perſon, abiding 
near the party aforeſaid, whereby he ſhall give power and 


authority to the ſaid eccleſiaſtical perſon, in his flead to mi- 


vier the accuſiomed oath above mentioned to the executor or 
ſuitor for fuch adminiſtration, requiring his ſaid ſubflitute, 
that by a faithful and truſiy meſſenger he certify the ſaid judge 
truly and faithfully what be hath done therein, _ 

W hich oath, to be adminiſtered to the executor, is uſu- 
ally in this form: “ You ſhall ſwear, that you believe 
« this. to be the true laſt will and teſtament of A. B. 
« deceaſed ; that you will pay all the debts and legacies 
« of the deceaſed, as far as the goods ſhall extend, and 
4 the law ſhall bind you; and that you will exhibit a 
« true, full, and perfect inventory, of all and every the 
„ goods, rights, and credits of the deceaſed, together 
„ with a juſt and true account, into the regiſtry of the 
* court of when you ſhall be lawfully called 
© thereunto. So help you God.” 

19. By the ſame conſtitution of archbiſhop Stratford; 
after the teſtament ſhall be proved according to cuſtom before the 
ordinary, the execution or adminiſtration of any goods ſhall nit 
be committed but to ſuch as are able and if need be ſhall give 
ſufficient ſecurity, to render a juſt account of their adminiſtra- 
72 when they ſhall be thereunto duly required by the ordinary. . 

ind. 177. 0 

And Lindwood hereupon obſerveth, that it ſeemeth 
hereby that the ordinary may remove the executor ap- 
pointed by the teſtator, from the adminiſtration, eſpe- 
cially where there is juſt cauſe, as where he cannot give 
ſecurity for a due account. Lind. 177. 

And Swinburne ſays, the executor (if it be behovefu!) 
ſhall enter into bond, to make a true account when he 
- ſhall be thereunto lawfully called by the ordinary, Swin. 


451. 
But in the caſe of the King and Sir Richard Raines, M. 


10 V. A mandamus was duced to Sir Richard Raines 
"Th * to 
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to command him to grant probate of the will of Edith 
Piafold to one Richard Watts, who was made executor 
of it. Sir Richard Raines makes return to it, and ad- 
mics, that Edith Pinfold made her will, and Watts ex- 
ecutor of it; but ſays further, that it clearly and judi- 
cially was proved and appeareth to him, that Watts is 
worth nothing, but abſconds for debt; and therefore that 


it is lawful to him to defer the granting of the probate, 


until Watts find ſufficient ſecurity to perform the intent 
of the wül. And it was argued by Sir Bartholomew 
Shower, Mr. Montague, and Dr. Waller the king's advo- 
cate general (a civilian),/ that this return was good, and 
that a peremptory mandamus ought not to be granted. 
And Dr. Waller faid, that in fat the caſe was thus: 
Edith Pinfold made her will, and Richard Watts her ne- 
phew her executor, and deviſed to him x001. for a legacy, 
and ſome cattle ; the deviſed alſo to Baines her brether 
500 l., and the reſidue of her perſonal eftate to the (on of 
Baines : the will was brought by Baines to the preroga- 
tive court to be proved; and it was oppoſed by one Hunt- 
ley, but the cauſe was not promoted at all by Watts; 
ſentence paſſed in the prerogative court for Baines ; upon 
which Huntley appealed to the delegates, and the ſen- 
rence there was confirmed ; whereupon the will was te- 
turned into the prerogative court, and then Watts claimed 
probate : but: upon examination it appeared to the judge, 
that he was an inſolvent and neceflitous man, and had re- 
ceived his legacy, and therefore the judge required cau- 
tion; upon which Watts obtained this mandamus, and to 
it the judge made this return, which (by Dr. Wallet) is 
good : For if there is any default in the judge in the ad- 
miniſtration of his office, it is a proper ſubject for an ap- 
peal; for this will, being of chattels, is altogether of 
eccleſiaſtical cognizance; and therefore as the ſpiritual 
judge ſhall. determine concerning the validity of the will, 
ſo he ought to make a judgment, whether he ought ta 
__ probate of it or adminiſtration, or if the executor- - 

ip be conditional, as it may be, whether the condition 
be performed, or the like : in all which caſes, if he makes 


a falſe judgment, the proper remedy is by appeal, and not 


to come in this manner for remedy to the king's bench. 
He argued further, that the judge hath done nothing ia 
this caſe but what he ought to do; for in ſuch caſes he 
may properly require caution. In the time of the heathen 
emperors, the teſtaments were repoſed in the colleges of 
che pontificet ; and from the time that the emperors became 


9 cht iſtian, 
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chriſtian, the biſhops were intruſted with them. Now 
the civil law was, that ſecurity ſhould not be demanded 4; 
herede, which at that time included what we now call ex. 
ecutor, unleſs he was inſolvent; and then it was lawful 


| £6 demand caution or ſecurity. But after this, the canon 


law followed : and then they made uſe of the word exe. 
cutor, which was before included in the word heir: and 
of them there are three forts; firſt, legitimus, to wit, the 
ordinary; ſecondly, datus, namely he whom the ordi. 
nary appoints, and he always gives ſecurity ; thirdly, % 
tamentarius, who came inſtead of the heir, which is he 
whom we call executor by way of pre-eminence. And 
then, as-the heir before, if he was inſolvent, always gave 
caution z- ſo for the ſame reaſon, an inſolvent executor al- 


ways gives caution, } To ſay the truth, there is a differ. 


ence made, when the teſtator knew at the time of the 


making his will, that the perſon whom he conſtituted ex. 


ecutor was then inſolvent, and when the executor is be- 
come inſolvent by matter ex po? facto; but at what time 
Watts became inſolvent, doth not appear in this caſe; 
and therefore to juſtify the acting of a judge, the court 
will intend, if it be material, that he became inſolvent 
fince the death of the teſtatrix, rather than at the time of 
the will made. In Lind. 167. it is ſaid that no religious 
perſon ſhall be executor, unleſs his ſuperior takes care to 
give caution for the due execution of che will, and for the 
loſs that may happen by his adminiftration ; and Lind- 
wood gives the reaſon of it, becauſe it appears that ſuch 
a perſon is inſolvent ; which proves that inſolvent perſons 
ought to give caution. So Lind. 177. before the execu- 
tor be admitted by the ordinary to execute the will, he 
ought to take an oath (which is the conftant practice, and 
yet no mention is found of ſuch oath, before that which 
theſe conſtitutions in Lindwood make of it; and yet be- 
fore the late ſtatute, if quakers refuſed to take ſuch oath, 
no probate of any will uſed to be granted to them) — and 
F need be, ſays Lindwood, he ſhall give ſufficient caution. 

o the ſame purpoſe Swinburne ſays, that the executor, 
if it be behoveful, ſhall enter into bond. To which Sir 
Bartholomew Shower added, that if an executor is non 
compos, the ordinary is not bound to grant probate to 
bim; becauſe he hath an apparent diſability to execute 
the will; which ſtrongly reſembles this preſent caſe, 


Alſo, he faid, that if the executor refuſes to take the 


oath, this amounts to a refuſal of the office, and the or- 
Why 
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Why then ſhall not the refuſal to give ſecurity, amount 
to a refuſal of the, office of executor; ſince there is no 
poſitive law, that in ſuch caſe the ordinary ſhall admini- 
ſter an oath, more than in this caſe that he ſhall demand 
caution? Further, he ſaid, that although mandamuſes are 
granted oftentimes to compel the granting of adminiftra- 
tion, becauſe they are founded upon the act of parliament 
which appoints the granting of adminiſtrations : yet one 
caunot fiad any precedents of mandamus, to compel the 
judges at the ciyil law to execute their law, which ſeems 
to be the preſent caſe. —— Agaiuſt this it was argued by 
Mr. Northey and Mr. Eyre, that the prerogative court 
cannot in ſuch caſe require caution, for the ſame reaſons 
that, the court afterwards gave for the ground of their 
judgment, ahd therefore unneceſſary to be repeated 
And y Holt chief juſtice; Wills and teſtaments are of 
eccleſiaſtical cognizance, ndt by force of the civil or canon 
laws (for they bind no farther here, than as they have 
been received here) but by the law of the land. Then 
if the ecclefigſtical courts proceed to enlarge the power of 
the judge, contrary to that which the common law al- 
lows, the king's bench will prevent all ſorts of incroach- 
ments. As if an executor be ſued in the eccleſiaſtical 
courts to make diſtribution, he not being reliduary lega» 
tee ; though that were allowed by the canon law, yet the 
king's bench would want a prohibition to ſtay any ſuch 
ſuit ; for all ſuits for diſtribution were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. c. 10. 
made them lawful. Dr. Waller has not quoted any ca- 
non law, that the ordinary in ſuch caſe ought to take cau- 
tion; and the common law will not permit him to exact 
ſecurity, for the inſolvency of the executor. For ſup» 
pole in this caſe (as the fact is) the executor will not 
give ſecurity,' and yet will not renounce the executor- 
ſhip; the ordinary cannot compel him to give ſecurity. 
What muſt be done? Tho' a retuſal of the oath amounts 
to a refuſal of the office of executor {becauſe the oath is 
allowed by the common law, for it is proper to take 2 
promifſory oath, that he will execute the office juſtly, 
which he is going to execute) yet the refuſal to give ſe- 
cyrity will not amount to a refuſal of the oflice of exe- 
cutor : becauſe it is againſt common right, to require 
collateral ſecurity. Then the teſtament will continue in 
force; the ordinary cannot grant adminiftration with the 
will annexed ; and ſo there will be a failure of juſtice, no 
w being capable to ſue the teſtator's creditors. One 
ol, IV. | 8 half 
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_ executor, nobody can add qualifications to him, other 
proper. 2. The executor has a temporal right of which 


There are no precedents in the canon law to warrant 


if any caſes happen, in which equity may be requiſite, 
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half of what one finds in Lindwood is not the law of the 


land. And as to the caſe of religious perſons; objected fu 
out of Lindwood, he ſaid, that if a monk be made an ex- K 
ecutor, he cannot accept the office without leave of his 

ſuperior; and then if the ſuperior gives him leave to be * 
executor, without giving other collateral ſecurity, the 8 


ſuperior by his leave given is become ſecurity; and if the 
monk commits a deva//avit, the ſuit ſhall be againſt the 
abbot and the monk, and the execution will be of the 
oops of the houſe, =And Turton juſtice agreed with 

olt chief juſtice in every thing. — But Rokeby juſtice 
feemed to be of opinion, that the grievance in the pre- 
ſent caſe would be properly remedied by appeal. And he 
ſaid that in the province of York ſecurity was always 
given upon the granting of the probate of a will, without 
any diſpute made about it. Upon which a day was given 
to Dr. Waller, to certify the king's bench, by producing 
precedents, whether the practice had been in the preto- 
gative court to take caution in ſuch caſe. At which day 
no precedent of it being ſhewn, nor ſatisfaction thereof 
given to the court, Holt chief juſtice, with the concur. 
rence of the other judges, pronounced the opinion of 
the court, that a peremptory mandamus ought to be grant- 
ed in this caſe; becauſe the eccleſiaſtical court cannot 
require caution in this caſe: 1. For when a man is made 


than thoſe which the teftator has impoſed ; but he ſhall 
be who, and in what manner, the teſtator'ſhall judge 


he is barred by the refuſal of the probate, inaſmuch as 
be cannot before probate ſue in Weſtminſter-hall. 3. 


this; and the practice has been always contrary, And 


there is another channel here where it runs, without 
reſorting to the ſpiritual court, namely, the chancery. 
And a peremptory mandamus was granted, — And 
the reporter ſays, Mr. Robert Eyre told him, that the 
lord chancellor Somers well approved of this reſolution, 


L. Raym. 361. (x) 


But after all, this adjudication proceeds upon a ſup- Conga 
poſition, that there is no canon law which requireth'ſuch v. 
caution, and Lind wood's authority alone was not judged _ 
55 — * — Pa execu 

curity 
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fufficient in this caſe. But the aforeſaid conſtitution of 
archbiſhop Stratford is undoubtedly a part of the canon 
law, which requires, that they ſhall give ſufficient ſecurity, if 
med be. In the province of York, bond hath been uſu- 
ally. given. But perhaps this might ariſe from the cuſ- 
tom within that province, which continued down until 
the fourth year of king William, of reſerving out of the 
effects of the deceaſed a rateable part for the wife and 
children, which the teſtator could not diſpoſe of by will; 
and conſequently, as to ſo much, it was an inteſtacy, which 
in ſome caſes amounted to one half, in others to two thirds, 
of the whole perſonal eftate. 

And in the caſe of Folkes and Dominique, T. 13 G. 2. 
where the executor was under the age of 17 years, the 
court allowed a bond [for due adminiftration] given by the 
adminiſtrator with the will annexed, during the minority 
of the executor to be good at common law, and not ob- 


tained by coercion. © Str. 1137. (y) 


20. All this being done, the biſhop's officers are to Probate making 


keep the will original, and certify the copy thereof” in 

rchment under the biſhop's ſeal of office ; which parch- 
ment ſo ſealed is called the will proved.  Bacon's Uſe of 
the L. 160. a 5 
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21. By the 2 & 3 Anu. c. 4. In order to render it more Regiter of wills 
eaſy for the clothiers and others to borrow money upon in particular 


land ſecurity' for the promotion of trade, it is enacted, 
that a memorial of all wills and deviſes in writing, where- 
by any honours, manors, lands, tenements and heredita- 
ments, within the Ve Riding of the county of York, may 


be any way affected in law or equity, may at the elec- 


tion of the party or parties concerned, be regiſtered in 
ſuch manner as by the ſaid act is directed: and every deviſe 
by will of the honours, manors, lands, tenements or here- 
ditaments,' or any part thereof, contained in any memo- 
rial ſo regiſtered as aforeſaid, that ſhall be made and pub- 
liſhed after the regiſtering of ſuch memorial, ſhall be ad- 
Judged fraudulent and void againſt any ſubſequent pur- 
chaſer br mortgagee for valuable conſideration ; unleſs'a 
memorial of ſuch will be regiſtered as aforeſaid. But this 


£ * 
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) See the King v. Sir Edw. Simpſon, 3 Bur. 1463. 1 Bla. 
Rep. 456. et ſupra 10. That the court of chancery conſiders an 
executor as a truſſee, and if inſolyent will compel him to give (e- 
curity before he enters upon the truſt, or appoint a receiver, vide 
ſupra, Form and Manner, g. 
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not to extend to copyhold eſtates, nor to leaſes at rack 
rent, nor to any leaſe not exceeding twenty-one years 
where poſſeſſion goeth along with it. | 

By the 5 An. c. 18. there are ſome further regulationg 
concerning the ſame. | 

The ſtatute of the 6 An. c. 35. containeth regulati 
to the like purpoſe for the Ea Riding of the ſai county 
of York: Which fame regulations are alſo extended tg 
the Ve Riding, in aid of the two former acts. 

By the 7 An. c. 20. The like for the eounty of Mig. 
dleſex. c 

| 57 the 8 G. 2. c. 6. The like for the North Riding of 
the faid county of York. | 

And by the 25 G. 2. c. 4. Further regulations with re- 
ſpe& to the county of Middleſex. 

22. The probate of a will, or a copy of the will out 
of the regiſter of the ſpiritual court, are not to be allow. 
ed as evidence in the cafe. of lands. Dike and Polhi, 
L. Raym. 744. | 
H. 7 G. 2. Morſe againſt Roach and others. In the 
chancery: Before the year 1718, the method was to de- 
liver out a will of land to be proved at trials, or on com- 
miſſions, upon ſecurity. Since that, the regiſters haye 
refuſed to deliver out the will, but inſiſt upon being paid 
for attending with it; and where it was wanted at a diſ- 
tance, their demands did run very high. In this caſe an 
order was made (upon producing three precedents )tbat it 
ſhould be delivered out on ſecurity; it being a bill 
brought by creditors and legatees, who were not likely to 
ſuppreſs it. Str. 961. | 

Nov. 23. 1738. Frederick and Aynſcombe. A will was 
executed at Bullogne; and proved here in common form, 
and depoſited in the prerogative court of Canterbury. One 
of the witneſſes refided at Bullogne. On a bill brought 
to perpetuate the teſtimony to the ſaid will, it was moved, 
that the regiſter of the prerogative court, or the 1ecord 
keeper, might be ordered to deliver out to the defendant 
the original will, cn his giving a reaſonable ſecutity to 
return the ſame, after the examination of the witneſs at 
Bullogne. And it was directed by the lord chancellor 
Hardwicke, that the defendant ſhould be at liberty to 
take out a commiſſion to examine his witneſs at Bullogne ; 
and it appearing that the defendant was the only deviſce 
who could claim any real eftate under the will, he order- 

ed the will to be delivered out by the proper officer to 
perſon to be named by the defendant, on his giving ſe- 
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eurity to be approved of by the prerogative court, to re- 
turn the will in three months. He faid, if the defend- 
ant had not been the ſole deviſee of the real eſtate, but 
there had been other perſons under the will intereſted in 
jt, and they had refuſed their conſent, he would not 
have made this order ;- becauſe the taking a will out of 
the kingdom is different from any former caſes, they hav- 
ing gone no further than ordering them to different parts 
of England. 1 Aikyns, 627. | 

23. The ſeal of the eccleſiaſtical court (as to goods 
and chattels) doth authenticate the will, and is not to be 
contradicted ; becauſe, as there is no way in the tempo- 
tal courts to prove the will relating to chattels, it muſt 
o on in the ſpiritual court, and the determination muſt 
there be final (z). For the temporal court cannot make a 
judgment concerning the will, contrary to what was 
made in the eccleſiaſtical court; and therefore if a pro- 
bate is ſhewn under the ſeal of the ordinary, they cannot 
give in evidence that the will was forged, or that another 

ron was executor ; but they may give in evidence, 
that the ſeal was forged, or that there were bona nota- 
bilia, becauſe it is not in contradiction to the real ſeal of 
the courts, but it admits the ſeal, and avoids it. And 
ſince the eccleſiaſtical court hath now the probate of wills 
ſettled by cuſtom, the temporal court cannot prohibit 
them in their inquiries whether the teſtator was compos 


»— 


(z) During the exiſtence of a probate, which is a judicial act 
of the eccleſiaſtical court, the courts of common law cannot ad- 
mit evidence to impeach it, having no juriſdiction upon the ſub- 
jet; and therefore though the will be forged, and the probate 
afterwards revoked by the court that granted it, payment of 
money to the executor, while the probate was unimpeached, 
ſhall diſcharge the debtor, he being bound by the judicial act of 
a court having competent authority. Allan v. Dundas, 3 T. 
"Rep. 125. But the juriſdiction of the eccleſiaſtical court com- 
mences only upon the death of the teſtator, and therefore if a 

robate of a ſorged will be procured during the lifetime of the 
uppoſed teſtator, it is a mere nullity, and need not be revoked, 
though the perſon forging it may be indicted for forgery. See 
Cogan's caſe in Leach's Crown Law, aud St. Tr. Duch. of Kingſton's 
taſte. An anomalous caſe however exiſts on this ſubject, viz. 
Barnefley v. Powel, ſupra 7.; where the will appearing to have been 
forged, and the probate to have been obtained by a fraud ou the 
plaintiff in procuring his conſent to it, Lord Hardwicke, C. 

decreed that the defendant ſhould conſent to a revocation. 
8 3 mentis 
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of gods and 
chattels, how 
far evidence. 
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mentis or not, or whether the will be revoked or not, be. 
_ cauſe that is neceſſary for authenticating the will. Ser. 
67 I, 672. 2, | 
And by Holt chief juſtice ; the judge of the ſpiritual 
court is the only proper judge to determine the validity 
of wills for things perſonal, and therefore the probate is 
undeniable evidence to a jury; and he ſaid he remembered 
a caſe in the time of lord chief juſtice Kelyng, where an 
executor brought an action, and at the trial produced the 
probate, and the defendant's counſel offered to prove, that 
the ſuppoſed teſtator died inteſtate ; but Kelyng chief 
juſtice told them, that the probate was evidence uncon- 
_trovertible; and with him concurred the other judges, 
and ſo it hath been always held ſince, L. Raym. 262. 
But yet it is held that if the probate of wills and grant- 
ing adminiſtrations be traverſed or denied in the king's 
courts, and iſſue joined, that the ordinary did not com- 
mit adminiſtration to ſuch a one, or that the teſtament is 
not proved before the ordinary, or that he whoſe will is 
proved before the ordinary died inteſtate, or that he of 
whoſe goods adminiſtration is granted as of one inteſtate 
made a will; in theſe and the like caſes it is held, that 
certificate ſhall not be made by the ordinary, but that it 
ſhall be tried by jury: and the reaſon given for it is, that 
probate of wills and granting adminiſtration originally 
did not belong to the eccleſiatical cognizance, but were 
given to them of later times; and that therefore nothing 
but the probate and granting adminiſtration, which were 
iven to them, doth appertain to their juriſdiction; but 
the trial thereof is not given to them, but is left to the 
trial of the common law. Gib 468. 9 Co. 40. 
But before this time (in the 31 El.) in caſe of refuſal 
or no refuſal, how it ſhould be tried; this diſtinction was 
laid down: where the iſſue is, whether the executor did 
refuſe before ſuch a day, or after, there the trial ſhall be 


by jury; contrary, where the iſſue is upon refuſal gene- 


rally, becauſe the refuſal is before the ordinary as a judge. 
And the caſe then before the court being this, “ That 
** the biſhop certified that he did not refuſe, whereas in 
«© truth he had refuſed before the commiſlary :*” the court 
held, that they could not write to the commiſſary, fince 
the biſhop and not he was the officer unto the court to 
that purpoſe, and that the party could .not ayer againſt 
the certificate of the biſhop any more than againſt the 
return of the ſheriffs, Gib. 468, 1 65 | 
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M. 8 G. The King againſt Vincent and others. Indict- 
ment for forging a will relating to a perſonal eſtate; and 
on the trial a forgery was proved: but the defendant's pro- 
ducing a probate, that was held to be concluſive evi- 
dence in ſupport of the will. Str. 48r. 

T. 12 G. The King and Rhodes. The defendant exhi- 
bited a will in doctors commons as executor, and demand- 

ed probate. After a long conteſt there, it was determin- 

ed in favour of the will; and upon appeal to the dele- 

gates, the ſentence was confirmed. Afterwards the 

parties who had been concerned in cooking up the will 

fell out amongſt themſelves about the diviſion of the eſtate; 

and thereupon it came out, that the will was forged; and 
upon full affidavits of the forgery, a commiſſion of re- 

view (which it was agreed was the only method to bring 

the matter. over again) was granted by the lords juſtices ; 

and an indictment was alſo found for the forgery, and 
ſtood ready for trial in the king's bench. Upon motion 

for a habeas corpus ad teflificandum, Raymond chief juſtice 

declared, that he would not try the cauſe. For there be- 

ing yet a ſentence ſubſiſting in favour of the will, and the 

validity of that being now put under a proper examina- 

tion; he did not think it fitting to determine the property 

by an indictmer „ which would come on more properly 

after the ſentence was reverſed. Str. 703. (a) | 

In the caſe of St. Leger and Adams; Holt chief juſtice 
ſaid, Without doubt the regiſter's book in the ſpiritual 
court is good evidence to prove that there was a will, al- 
though it be loſt, L. Raym. 731. 

And in the caſe of Shepherd and Shorthoſe, H. 7 G. 
Where the probate is loſt, an exemplification of it from 
the act of the ſpiritual court hath been allowed as evi- 
dence of the will being proved. Str. 412. 

H. 8 W. Hoe and Nelthorpe. It was held by Holt chief 
juſtice, that the copy of the probate of a will is good evi- 
dence, where the will itſelf is of chattels, for there the 
probate is an original taken by authority, and of a pub- 
lick nature; otherwiſe, where the will is of things in the 


PCS 


(a) In Googrick's caſeat the O. B. in 1784, ic was the opinian 
of the judges that the trial for forgery ſhould be poſtponed till 
the eccleſiaſtical court had determined upon the validity of the 
probate cited in 3 T. Rep. 126. See alſo Gib. Eg. Caf; 207, 208. 
Palm. 163. NIP | 


84 realty, 
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realty, becauſe in ſuch caſe the eecleſiaſtical courts have 
no authority to take probates, therefore fach probate is 
but a copy, and a copy of it is no more than the copy of 
2 copy. 3 Salk. 154. : 

By the ſtatute of the 4 Au. c. 16. intitled, An act for 
the amendment of the law. and the better advancement of 
juftice, No advantage or exception Hall be talen of or for the 
default of alledging the bringing into court letters teflamentary 
but the court ſhall ive judgment according to the very right of 
the cauſe, without revarding any ſuch imperfeſtions omiſſions 
and defect, or any other matter of like nature, except the ſame 
ſhall be ſpecrally and particularly ſet down and ſhewn for cauſe 
of demurrer. | | 

Fee for probate» 24. By the 31 Ed. 3. ft. 1. c. 4. Whereas the minilers 
of biſhops and other ordinariss of holy church, take of the prople 
grievous and outrageous fine, for the probate of teftamen's and 

for the making of acquittances thereof ; the king hath charged 

* the archbiſhop of Canterbur and the other biſhops. that they 
cauſe the ſame to be amended; and if they do not, it is accord- 
ed, that the king ſhall cauſe to be inquired by his juſtices of 
ſuch oppreſſions, and extortions, ta bear them and determine 
them, as well at the king's ſuit, as at the ſuit of the party, at 
in old time hath been uſed. 

By a conftitution of archbiſhop Mephtm ; For the infi- 
nuation of the teſtament of a p er perſon, the inventory of whoſe 
goods fhail not exceed 100s. nothing ſhall be demanded. Lind. 
170. 

And by a conſtitution of archbiſhop Stratford: Ve or- 
dain, that for the probation, or approbation, or infinuauon of 
any teſlaments whatſoever, nothing at all all be taken by the 
biſhops or other ordmnaries ; but we permit bd and no more 15 
be taken by cleris writing fuch infinuations, for their labour. 
But if the inventory of the goods of any perſon deceaſed do ex- 
ceed the ſum of 3085. in the computation, and ds not extend ta 
x0Os-; the biſhops, or ordinaries, or perſons deputed by them, 
and anditing the accounts, or other mmiflers aſſifling them in 
the auditing of fuch accounts. Mall not tate for the account, and 
doing all thing; concerning the ſame, and letters of acquittance, 
or others letters whatſzever, above 12d. And if the inven- 
tories contain the ſum of 1006. or more, and t:fs than 20l. ; 
they ſhall net take above 3s. But if they contain the ſum of 
20l. or more, and lefs than 6ol.; they ſhall not take above 55. 
If they contain the ſum of bol. or upwards, and leſs than 
3ocl.; they ſhall have 108. and no more. I they contain the 
Jum of lool. or more, and let than 1 50l.; they all __— 


* 
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hows 20. And fo for every pol. further, they all take, 


eee. the ſum of 10s. and ns more. But 
we permit the clerks. for every letter of acquittanee which 


they ſhall write in this behalf, to take 6d. above the premiſes 
y their labour. And if any verſon in any the caſes aforeſaid 

Il take above the ſum before ordained, in money of other 
things ; he ſhall pay double within a month to the fabrick of the 
ia hedra church. And biſhips neglecting to pay the ſame within 
the time limited, ſhall be prohibited ab ingreſſu ecclefize ; and 
the other inferio neglecting the ſame as aforeſaid. ſhall be fuſs 

«ded ab officio et benzhcio, until the ſhall pay the ſame, 

Probation] That is, taking the proofs. Lind. 191. 

Aoprobation That is, the deeree for the validity of the 
teſtament. Lind. 181. | 

Inſinuation] I hat is, publication thereof amongſt the 
acts of the judge. Lind 81. | 

Do exceed the ſum of 30s- in the computation] Lind wood 
ſeems to reſent this confticution, as arbitrary and unrea- 
ſonable; and obſerves, that the officers of the court were 
left at liberty to demand what they would, when the in- 
yentory was under 20s. Lind. 181. 

For their labour] But if it ſhall happen that witneſſes 
are to be examined, and their depoſitions to be taken in 
writing ; it ſeemeth that for this they ſhall be rewarded 
beſides, according to the quantity of their labour. And 
the ſame is to be underſtood, if the teſtament be long in 
writing ; and it be to be regiſtred, that then the regiſter 
ſhall receive a reaſonable ſatisfaction. Lind. 181. 

By the 21 H. 8. c. 5. it is enacted, that Nothing ſhall 
be demanded received nor taten, by any iſbap ordinary arch- 
deacon chancellor commiſſary official or any other per ſonar per ſons 
who ſhall have power to take or recerve probation inſinuation or 
approbation of teſtament or t ſtaments, by himſzlf or themſelves, 
nor by his or their regiſters ſcribes praiſers ſummoners appara- 
urs or by any other of their miniſters, for the probation inſinu- 
ation and approbation of any teflament or teflaments, or for 
writing ſealing, praiſing, regi ring, fines, making inven- 
ſuriet, and giving acquittances, or for any ather cauſe con- 


cerning the ſame, where the goods 7. the teflator or perſon ſo 


dying do not amount clearly over and above the value of 100s. 
except only to the ſcribe to have for writing of the probate 6d, 
and for the commi ſian of admini/iFation of the goods of any 
man dying inteftate not being above the like value of 1005s, 
car, 64; and that nevertheleſs the biſhop ordinary or other 
per ſon having power to take the probation or approbation of teſ= 


ſamenis refuſe not t h teſtament, being law 
efuſe not to approve any ſuch teſtament, being : — 
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tendered or offered to them to be proved or approved, fo that 
ſuch teflament be exhibited to him or them in writing, with 
wax thereunto affixed ready to be ſealed, and that the ſamy 
teflament be lawfully proved before the ſame ordinar\ ¶ before 
the ſealing ) to be true whole and the laſt teſlament of the ſame 


 teftator, in ſuch form as hath been commonly accuſtamed in that 


behalf. ſ. 2. 
And when the goods of the teſlator do amount over and above 
the clear value of 100s. and do not ex:ced the ſum of 40l.; 


that then they ſhall not for the prob tion inſinuation and appro. 
bation of any teſtament or teſtaments, or for the regiſtring, ſeal. 


ing, writing, praiſing, making of inventories, giving of ac- 
guittances, fines, or any other thing concerning the ſame, take 
or cauſe to be taken of any perſon but only 3s. Gd. and mt 
abeue; whereof to be to the biſhop or ordinary or other per- 
fon having power to take the probation or approbation of ſuch 
te ſament, for him and his miniſters 25. Gd. and not above; 
and 12d reſidue of the ſaid 3s. Gd, to be to the ſcribe for re 
giſtring the ſame. And where the goeds of the teſtator, or perſin 
fo dying, do amount above the clear value of a0l. ; that then 
they ſhall not take for the probation inſinuation and approbatian 
of any igſtament or teflaments, or for the regiſtring, ſealing, 
writing, praiſing, making of inventories, fines, giving of ac. 
guittances, or any thing concerning the ſame probate of a teſta- 


ment, but only 5s. and not above; whereof to be to the ſaid 


biſhop ordinary or other perſon having power to take the pro- 
bation of ſuch tell antut, for him and his miniflers 25. 6d. and 
not above; and 25. bd. reſidue of the ſaid 55. to be to the ſeribe 
for regiſiring the ſame ; or elſe the ſame ſcribe to be, at his li- 
berty to refuſe the 25. 6d. and to have for writing of every ten 
lines of the. ſame teſtament, whereof every line to contain ten 
inches, one penny. 1. 3. | 

And that every ſuch biſhop or ordinary, or other perſon bau- 
ing power to take probation of teſtaments as aforeſaid, their re- 
gifters ſcribes and minifters, ſhall approve inſinuate ſeal and re- 
gifter fk time to time the ſaid teſlament, and deliver the ſame 
ſealed with the ſeal of their office, to the executor or executars 
named in any ſuch teflaments, for the ſaid ſum or ſums abave- 
ſaid, and in manner and form as is above rehearſed, with cots 
venient ſpeed, without any fruſtratory delay. 1. 3. 

And if any perſon ſhall require à copy of the ſaid teſtament 
fo proved, or of the ſaid inventories ſo made; that then the 
ſaid ordinary or other perſons having authority to take probate 
of teflaments or their miniſters, ſhall from time to time with con- 
venient ſpeed, without any fruſtratory delay, deliver or cauſe in 
be delivered a true copy or 21 of the ſame, to the ſaid 4% 


- 
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en, hath been adjudged a good rule. CH/. 487. 
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6 demanding the ſame ; taking for the ſearch and for the mak- 
ing of the copy of either of the ſaid teſlament or inventory, but 
pa ſuch fee as 15 2 rehearſed for the regiftering of the ſaid 
teflament; or elſe the ſeribe or regi/ter ta be at his election and 
liberty, to have /or every ten lines theresf, being of the propor- 
tion before rehearſed, one penny. ſ. 5. 


Provided, that where any perſon or perſons having power to 


take probate of teſtaments, have uſed to take leſs ſums of money 
than is aboveſaid, for the probation of teſtaments or commiſ= 

ns of adminifirations, or other cauſe concerning the ſame; 
they ſhall take and receive the fame as before this act they have 
uſed to take, and not above. 1. 6. | 

Aud every biſhop ordinary archdzacan chancellor commiſſary 
effcial and other perſon having authority to take. probate of teſ= 
taments, their regiſters ſcribes praiſers ſummoners apparators 
and all other their miniſters whatſoever they be, that ſhall de or 


attempt ar tauſe to be done or attempted againſt this act in any 


thing, ſhall forfeit for every time ſa offending to the party griev- 
ed in that behalf ſo much money as any juch perſon aboveſaid 
ſhall take contrary to this preſent act; and over that ſhall for- 
feit 101. whereof one moiety ſpall be to the king, and the other 
motety to the party grieved that ſhall ſue for the ſame in any of 
the king's courts but that every of them, which ſhall incur or 
fall into the danger of ſuch penalty or forfeiture, ſhall be charged 
only for bimſelf, and none of them to be chargeable to that pe- 


galty for other s offence. 1. 7. | 


S. 2. Or for any other manner of cauſe concerning the ſame] 
And it maketh no difference, whether the probate be 
written upon the teſtament itſelf, or upon a tränſcript 
ingroſſed; and in this latter caſe, if a greater fee be taken 
by the judge on account of ingrofling, this is within the' 
prohibition of the ſtatute, as was adjudged in the caſe of 
Rouſe and Real where the fee taken did amount to 48. 1od.; 
and it was ſaid, that if the executor required any to in- 


groſs the teſtament, he may agree with him, whom he / 


requireth to do it, as he can ; but the judge ought not to 
exact any fee on that account due to him. 4 f. 336. 
Gibſ. 485. | 
Upon the whole, Dr. Gibſon obſerves, that it is agreed 
on all hands, that the fees given by this act are become 
much too ſmall, by the great alteration of the value of 
money, and the prices of things; and therefore now the 


rule is, the known and eſtabliſhed cuſtom of every place, 


being reaſonable : which, as he hath been informed (he 
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By Can. 132. it is ordained, that no judge or regifte; 
ſhall in any wiſe receive for the writing drawing or ſedling 
of any ſuch commiſſion (as in the ſaid canon before is men. 
tioned) above the ſum of 6s. 8 d. whereof one mojety 
to be for the judge, and the other for the regiſter of the 

court. 
And by the ſtatute of the 26 H. 8. c. 15. Foraſmach 
as divers of the king's fubjetts inhabited within the ar cha. 
ceny of Richmond in the county of York, have been of Ing 
time fort and grievoufly exatted and impoveriſhed by the parſoni 
vicars and others ſuch as have benefices and ſpiritual promoting 
within the ſame, as by taking of every perſon when he dierb, 
in the name of a penſion or of a portion, ſometime the ninh 
fart of all his goods and ſometime the third part, to their open 
 impaverifhment ; it is enatted, that no manner of firitnal per. 
fon or others who ſhall have any manner of benefice or other ſpi. 
ritual promotion within the ſaid archdeaconry, ſhall in no wiſe 
oft levy demand or take after the deceaſe of any perſon, any 
fuch portions or penſions, nor any other demand or duty in the 
name or lien of the ſame, on pain of a premunire ; but that 
all the king's ſubjttts of the ſaid archdeatonry, and their execy- 
tert and adminiſtrators all be ordered intreeted and uſed for 
their goods and chattels after their deceaſe, in like manner as is 
contained in the flatute 7 the 21 H. 8. c. 5. for probate of 
teflaments, and none otherwiſe : any uſe, c:flam, bull, co 
fition, preſcription, or ordinance htretofare obtained or uſed ts 
the contrary notwith/landing. | 
And by the 31 C. 2. c. 10. No eccleftaſtical court, or 
any perſon whatſoever, under any pretence, all take mare than 
Ts. for the ſeal, parchment, writing and fuing forth of the 
probate of any will, or any letters of adminiflratton, granted 
10 the widew or children, father or mother, brother or fifter, 
7 any inferior 0 or marine, dying in ay 9 
is majefly's navy, and for the pains trouble and expence atten 
ing the ſuing forth of ſuch probate or letters of admimfiration, 
unleſs the goods do amount to the value of 20 J.; nor more than 
2 5. unleſi the goods do amount to the value of go J.; nor more 
than 3 l. unleſs the goods de amount to the vat 601. And 
in all caſes where it ſhall be neceſſary to 1ſſue commiſſions, ir 
ſwear the widows or children, father or motber, brather or 
Hiller, being executors or adminiſtrators of ſuth inferior fers, 
ſeamen or marines ; no eccleſiaſtical court, or any per fon what- 
foever, under any pretence, Hull take more than 1 f. for tht 
ſeal, parchment, writing and ſuing forth of any fuch coniniiſe 
fron, and for the pains trouble and expenct attenidrng the fame, 
unleſs the goods de amount ta 20 J.; nor mure than 2 7. "ey 
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the geods do amount to 40 l. nor more than 3 f. unleſs the goods 
4% amount to 601. : On pain of forfeiting 501. to the party 
grieved ; to be recovered, with full caſts, by action of debt bill 
laint or information, in any of his majeſty's courts of record at 
Weſtminſter, or elſewhere. ſ. 23. | 
25. By the ſeverel ſtamp acts (37 G. 3. c. go. included) ; 
for every ſkin or piece of vellum or parchment or ſheet or 
jece of paper on which ſhall be written any probate of a 
will for any eſtate above the value of 201. ſhall be paid a 
ſtamp duty of 10 8.: except of common ſeamen or com- 
mon ſoldiers {lain or dead in the ſervice (5). [If the eſtate 
is of the value of 100 l. and under 3001.—21. ros. If of 
the value of 300 l. and under 6001.—8 l. If 600 l. and 
under 1000 l. 12 l. If 1000 l. and under 20001—18 |. 
If 20001. and under 5000 l.— 30. If 5000]. and under 
10, 00 l. 45 l. If 10,0001. and upwards—60 1. 
Inventory, or any copy thereof, 5 8. 
Copy of a will, 6d. per ſheet of go words. 


The following ſhews the expence of proving ſhort 


wills, or obtaining letters of adminiſtration, including. 


all the fees, and the ſtamps impoſed by ſtat. 37 Ge. 3 
6 90. 


Where the value of the | In common Demmi n where 
> the executor dues 
goods is ; form, nar actons; 

Adminie | Admini- 

Probates. ſtration. Probatis. ſtratioo. 

C. . d. C. 3. 4. 1. diff. 4. 

vader gl. — 0 7 oo 9 6 17 oo is © 

30. and under 6l. — [Oo u5 61 2 6/1 13 7 1 19 8 

61. and under 201, qi 232 01 9 8/3 3 cos $ $ 

sc. and under gol, —|23 3 2 4 ©! 314 03 6 $ 

40). and under 100l. —|2 3 ©| 2 14 6) 3 14 0 319 $ 

1000. and under 30ol, — | 4 25 6| 517 10 6 9 of 613 0 

wol. and under 6001. — {10 12 211 4 672 6 6/12 9 8 

Sol. and under 1000. — 4 15 6015 7 10/16 9 10/6 13 '© 

loool. and under ao — 4 2 10024 17 825 17 10020 3 6 

z000l. and under cel. — |25 2 1035 17 $136 17 100% 1 6 
Socol. and under 10, oool. — [cz 2 100fà 17 8/53 1/7 1064 3 6 

10,000/. and upwards 68 14 2169 11 xt It 2/70 16 19 


26. If the executor die inteſtate, the teſtator alſo from p,ccutor dying. 


that time ſhall be deemed inteftate, and adminiftration may 


1 


(6) See S6. M.. 21. ½ 6.; but, for ſeamen's wills, 


fepra, p. 227—229, 


Stamps. 


Vor. IV. 8 7 be 
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be committed in this caſe of the goods not adminiſtred. 


Siuin. 382. 1 RolP's Abr. oy. 


But if the executor maketh an executor and dieth ; his 
executor ſhall be executor to the firſt teſtator, in caſe 
there be no executor. Swin. 329. 

And if the executor of an executor aſſume the admini. 
tration of the firſt teſtator's goods, he cannot afterwards 


. refuſe the adminiſtration of the goods of the latter teſta - 


tor ; but he may accept the latter, yet refuſe the former, 
T. 17 J. Waife and Heyden. Hutt. 30. 

[Where the executor dies before the proving of the 
will, his executor cannot take upon himſelf the execution 
of the firſt will; but adminiſtration of the goods of the 
firſt teſtator, with the will annexed to it, is to be com- 
mitted to the executor of the executor, if the reſidue of 
the goods of the firſt teſtator (the legacies performed) were 
bequeathed by his laſt will to the firſt executor ; or (elſe) 
to ſuch other perſon or perſons to whom the ſaid refidue 
is bequeathed ; otherwiſe to the next of blood to the firſt 
teſtator demanding it. And this (ex relatione Dr. Drury 
Judge of the prerogative court of Canterbury) is the uſge 
and cuftom of the ſaid court, and agreeable to law, as 
ſeemed to him; to which the court gave credit. Dyer 372. 


| Med v. Stanley.] 


Power of ihe 
ordinary. 


E. 4&5 P. & H. Two executors, one of them 
proved the will, the other refuſed beſore the ordinary, 
who thereupon granted adminiſtration to the other, who 
made his executor, and died; and that executar alone 
brought an action of debt, for a debt due to the firſt 
teſtator : and adjudged, that the afion did lie; for the 
be who refuſed might adminiſter at any time, yet it muſt 
be in the liſetime of his companion; and be being dead, 
that election is gone. Dyer, 160. 


I. Of the adminiſtration of inteſtates effeFs. 


This matter concerning the adminiſtration of inteſtates 


effects, ſo far as the ſame hath reſpe&t unto peculiar 


juriſdictions, bona notabilia, proceſs in the king's name, 
the oath in animam conſtituentis, adminiftration by com- 
miſſion, and the fees of adminiſtration of ſeamen's effects, 


bath been treated of already in the law concerning the 
probate of wills. | 1 


1. As to the diſpoſition of inteſtates effecs, and grant- 
ing adminiſtration, it is plain, that by the common pi 
" 
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and before the ſtatute of the 13 Ed. 1. ft. x. c. 19; here 
following, the ordinary had the abſolute diſpoſal of in- 
teſtates effects. 2 Bac. Abr. 398. | 

But lord Coke thinks, that this was granted to him by 
ſome particular conſtitutions ; and therefore ſays, that 
anciently the kings of England, by their proper officers 
were wont to take goods of inteſtates in their hands, 
g Ce. 36. [Henſlow's caſc. ] 1 lope + le | 

And there are ſeveral inftances, in Madox's hiſtory 
of the exchequer, where the king iſſued a mandate to his 
officers, to attach the goods of divers perſons who died 
inteſtate. Mad. Exch, 237. 

But this ſeemeth to have been only in caſe where they 
were indebted to the king ; who by the law, was to be 
ſatisfied before the other creditors ; according to the ſta- 
tate of magna charta, c. 18. which enacteth as follows:? 
1 any that holdeth of us lay fee do die, and our ſberiff or 

i do ſhew our letters patents of our ſummous for debt, 
which the dead man did owe to us ; it ſhall be lawful to bur 
n bailiff to attach and inroll all the goods and chattels 
of the dead, being found in the ſaid fee, to the value of the 
ame debt, by the fight and teſtimony of lawful men, 7 that 
uthing there, ſhall be taken away, until we be clearly paid 
of the debt. F 
) But ſo much as remained over and above the king's 
debt, or if nothing was owing to the king, then the 
whole was in the ſole power of the ordinary to diſpoſe. 
And therefore if a man died inteſtate, neither his wife, 
child, or next of kin, had any right to 'a ſhare of his 
eſtate,” but the ordinary was to diſtribute it according to 
his conſcience to pious uſes; and ſometimes the wife and, 
children might be amongſt the number of thoſe whom he 
appointed to receive it; but however, the law truſted him 
with the ſole diſpoſition. 2 Bac. Abr. 398. 4559 

The firſt ſtatute that abridged the power of the ordinary 
berein, was the aforementioned ſtatute of the 13 Ed. 1. 
fl. 1. c. 19. by which it is enacted as followeth : Whereas 
= the death of a perſon dying inteſtate, which is bounden to 

other for debt, the goods come to the ordinary to be diſ- 
77 4 the ordinary from henceforth ſhall be bound to anſwer 
debts as far forth as the goods of the dead will extend, in 
ſueb fort as the executors e the ſame party ſhould have been 
bounden, if he had made a teſtament. e 
Dying inteflate] There be divers kinds of inteſtates; 
one, that maketh no will at all; another, that maketh a 
will and executors, and they refuſe, in this caſe he dieth 


quaſe 
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quaſs inteflatus, and theſe are within the purview of thig 
aq, Therejore the ordinary is the perſon whom the law 
appointeth to have the charge or adminiſtration of the 
goods and chattels of the party that dieth "inteſtate, or 
quaſs inteflatus. And juſtly did the law in this caſe ap. 

int the ordinary; for the law preſumed, that he who 

ad the care of his ſou] in his lifetime, wauld after his 

death have care of his temporal goods and chattels, to (ce 

m well diſpoſed and adminiſtred. 2 Inft. 397. 

Which is bounden to ſome other for debt] This is nat only 
intended of an obligation or deed in writing, but bowſo— 
ever he was chafged in law, as for rent upon a leaſe, or 
upon an aſſumpſit, or the Icke. 2 Ia. 397... 

For debt] This act is not only intended of that which 
is properly a debt, but of all duties, covenants, or juſt 
cauſes of action, ſuch as might be brought againit execu- 
tors. 2 Ia. 397- ** 

The goods come to the ordinary to be diſpoſed] So that this 
ſtatute doth not give tnjs power of aiſpoſing, but f 
poſeth it in the ordinary ; the ſtatute being as to this, in 
aMrmance only of the common law. 5 Co. 83, 

But unleſs ſome of the goods or chattels came to the 
hands and poſſeſſion of the ordinary, he was not to be 
charged by the common law; but if they came to his 
hands, and he ſhould ncither adminiſter and pay the debts 
and duties bimſelf, nor commit them over to oo kin and 
friends of. the inteſtate that would, the common Jaw did 
charge him, and ſo doth this act which is made in affirms 
ance of it. 2 Tiff. 397+ | | 

Goods come to the ordinary] If a man die inteſtate, and a 
ſtranger taketh the goods: the ordinary ſhall not have an 
adtion of treſpaſs for taking of them (unleſs he had tas 
ken them into his poſſeſſion )J. But the executor. or ads 
miniſtrator before ſeizure may have an action of treſpaſi, 


2 tnft. 397- 


Come to the ordinary] Neither can the ordinary have any 


action of debt, covenant, or any other action which be- 
longed to the inteſtate ; but thoſe ta whom the ordinary 
committeth adminiſtration may haye all theſe actions by 
the ſtatute of the 31 Ed. 3. (heteaſter following); bud 
be fore that ſtatute, there was no remedy by law given to 
the adminiſtrators, to recover thoſe things in action. 


2 Inſt. 397, 398- 
But by the common law, an action of debt did lie 


_ againſt the adminiſtrators, but it was by the name of ex- 


ecutors until the ſaid ſtatute of the 31 Ed, 3. 2 inf, 117. 
| | 4 
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J the ordinary] If the ordinary take goods of the in- 
teſtate, being out of his dioceſe, he ſhall not be charged 
as ordinary by this act; becauſe he taketh them of his 
own wrong, and not as ordinary, in which right he is to 
de charged by this act. 2 afl. 398. 
Ordinary] T bat is, not only the biſhop, but every on 

that is in ſtead of the biſhop, in this matter of taking care 
and coznizance of the goods of inteſtates; as archdeacon, 
chancellor, commiſſary, official, and thoſe who have pe- 
culiar juriſdiction. Some of whom having, from time to 
time, accidentally omitted their title or ſtile of juriſdie- 
tion in the letters of adminiſtration by them granted, have 
occaſioned various conteſts in the courts of common law, 
concerning the validity of adminiſtrations executed in 
virtue of ſuch letters; as the judgments upon the validity 
or invalidity of them have been alſo various. The enu- 
meration of which is not material; ſince there is one ſafe 
ſhort and plain rule (viz. the inſerting in all ſuch letters 
the nile of juriſdiction ; as well as the name of the ordi- 
nary) which, being obſerved,is a ſecurity for ever againſt 
all ſuch conteſts, Gi. 478. 


And not only an ordinary or guardian of the ſpiritual- 


ties or others that be in the place of the ordinary of right, 
are within this act; but alſo ſuch as uſurp the place, and 
are in poſſeflion by wrong, are to be charged by this act. 
2 Infl. 398. 

0 S 4 If it be demanded what intereſt the 
ordinary hath in the goods of the perſon inteſtate, which 
come to his hands : it is anſwered, that he hath ſuch an 
intereſt, as- the- adminiſtrator to whom adminiſtration is 
committed during the minority of an executor, to the 
behoof and profit of the executor, and not otherwiſe, nor 
in other manner. So as the ordinary may adminiſter for 
the good of the inteſtate, but cannot give the goods of 
the inteſtate, or do any thing to his prejudice, 2 Inf. 
398. 

De ordinary from henceforth ſhall be bound] If goods of 
the inteſtate come to the hands of the c:dinary, and he 
dieth, altho” the words be that the ordinary ſhall be bound, 
yet his executors of adminiſtrators ſhall be charged in an 
ation of debt; fot when this act bindeth the ordinary, 
by conſequence: his executors or adminiſtrators are bound. 
But if the ordinary commit adminiſtration to one, and he 
taketh the goods into his poſſeſſion and dieth, no action 
lieth againſt bis executors. 2 1nft. 398. 

Vor. IV. T If 


i 
1 
| 
: 
| 
10 
it 
0! 


ef 
1 


„ -*” $# 


274 


Ordinary may 
be compellid. 


If the ordinary take goods into his hands of the in 
teſtate, and after commit adminiftration, and the ordin 
retaineth the goods ; he ſhall be charged, notwithſtanding 
the committing of adminiſtration. 2 Infl. 398. 

Shall be bound to anſiuer] At the common law, the ordi. 
nary might have had treſpaſs for goods taken out of his 
poſſeſſion: but no action did lie againſt the ordinary: 
but now by this ſtatute, an action lies againſt him; but 
he cannot have action by this ſtatute. 1 Roll. Abr. gob. 

2. If adminiſtration is denied by the ordinary, to' the 
perſon who is intitled to it; a mandamus will go from 
the temporal courts to grant it; except a controverſy is 
depending, whether there is a will or not ; for. then (as 
Holt chief juſtice ſaid) ſuppoſe the will ſhould prove good, 
what will the granting of adminiſtration ſignify ? Gif. 

8, : 

TH 3 G. 2. K. and Betteſworth. In the caſe of a will, 
a mandamus was granted to Dr, Betteſworth, as judge of 
the prerogative court of Canterbury, to grant probate of 
the earl of Lendonderry's will, to the executors therein 
named. The doctor returned, that it was the cuſtom and 
practice of the prerogative court, that if any creditor of 
the deceaſed enters a caveat againſt granting probate, and 


ſwears himſelf to be a creditor, there goes out a commiſ- 


ſion of appraiſement, till the return whereof the judge 


. hath not uſed nor ought to grant any probate ; then he 


ſets out, that two creditors, who fwore to their debts, 
entered a caveat, and prayed a commiſſion of. appraiſe» 
ment; which was decreed and iſſued, but is not yet se- 


turnable; and for that cauſe he cannot as yet grant 2 


probate. Upon argument, the court held the return to 
be ill; for that the judge can only ſtay the probate, where 
there is a conteſt about the validity of the will. This 
commiſſion of appraiſement can be of no uſe but to ſpend 
money, and delay the executor from getting in the effects 
of the teſtator. And by the 21 H. 8. c. 5. the probate 
is to be granted with convenient ſpeed, without any fruſtra- 
tory delay; and the eccleſiaſtical court ſhall never be (uf- 
fered to ſet up their practice againſt the law of the land. 
And a peremptory mandamus was granted. Str. 857. 

H. 4 G. 2. Smith's caſe, It was moved for a manda- 


- 


mus to Dr. Betteſworth, commanding him to grant ad- 


miniſtration to Smith of the goods of his deceaſed ſon, 
during the minority of his grandſon, Againſt this it was 
infeſted, that a father hath not an equal right are” the 

11 | -40n; 
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ſon; and that the ſpiritual court hath always conſidered 
theſe adminiſtrators only as truſtees for the infant; and 
have never kept to any rule in granting them, but ac- 
cording to the circumſtances of the family : where there 
are ſeveral in equal degree, as children, they have always 
choſen which they pleaſed. And by the court, when we 

nt a mandamus, it is to oblige the judge to do right 


to the party who ſues the writ z but as there is no law 


which ſays, to whom theſe adminiftrations during mino- 
rity ſhall be granted, there is to law to be put in ex- 
ecution. In the caſe of the next of kin, he is intitled 
de jure, and therefore in this caſe we grant a mandamus 
of courſe. We will grant no mandamus in this caſe. 
Str. 892. (Vid. infra, 14] | 
M. 7 G. 2. XK. and Betteſworthb. John Kynaſton eſq. 
made his will, and two perſons executors, and left the 
reſidue of his perſonal eſtate to his youngeſt ſon Edward. 
The executors renounced; and the reſiduary legatee 
moved for a mandamus to be admitted to prove the will, 
and have adminiftration with the will annexed, And a 
rule was made to ſhew cauſe. On ſhewing eauſe, it was 
inſiſted, that this caſe differed from lord Londonderry's 
where the commiſlion of appraiſement was ſet up, againſt 
the immediate grant of the probate, which the ſtatute 
of the 21 H. 8. c. 5. requires ſhall be without any 
fruſtratory delay; and the ordinary hath no election there: 
whereas in the preſent caſe, he is not bound to grant the 
adminiſtration to the reſiduary legatee, none of the ſtatutes 
mentioning him; on the contrary the ſtatute of the 2x 
H.8. c. 5. which takes notice of the renunciation of 
executors, leaves the matter to the election of the or- 
dinary, And of this opinion was the court: who ſaid, 
if the commiſſion of appraiſement was a grievance, it 
would be proper matter of appeal, but they could not 
break into the practice of the court below. And lord 
Hardwicke mentioned a caſe in chancery before lord 
Macclesfield, between Wheeler and the archbiſhop of 
Canterbury, where it was held, that theſe ſort of ad- 
miniſtrations are not within the ſtatute of diſtribution 3 
which brings it to Smith's caſe, where a mandamus to 
grant adminiſtration during the minority of an executor, 
to the father of the executor, was refuſed ; becauſe there 
was no law obliging the ſpiritual court ſo to do. And 

the rule for a mandamus was diſcharged. Str. 956. 
H. 4 G.2. K. and Bettefworth. Mandamus to grant 
adminiſtration to John Cullom, of Joan his wife. Re- 
Si turn; 
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turn: that by articles before marriage it was agreed, that 
'the wife ſhould have power to make a will, and diſpoſe 
of her leaſehold eſtate ; that purſuant to this power, ſhe 
made a will, and her mother executrix, who. hath duly 
proved the ſame. To this return it was objected, that 
ſhe might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini- 
ſtration as to them. Which was agreed to by the court; 
and a peremptory mandamus was granted. Str. 891. 
T. 12 G. 2. K. and Betteſworth. Mandamus to grant 
adminiſtration to Mr. Bridgen, huſband of the late lady 
Bellamont deceaſed, The dean of the arches returned, 
that a ſuit had been commenced before him, between 
Mr. Bridgen and a ſon of the deceaſed, who claimed to be 
her executor under a will made by her purſuant to a deed 
executed before marriage; whereby the huſband agreed 
_ the ſhould have power to make a will, and diſpeſe of 
her eſtate; which deed Mr. Bridgen had confeſled, and 
- thereupon ſentence had been given for the validity of the 
diſpoſition, but not for any executorſhip created thereby: 
and thereupon a new ſuit was inftituted by the daughter 
againſt the ſon and Mr. Bridgen, for adminiſtration with 
the will annexed ; which is ſtill depending. And upon 
conſideration the court declared, that no peremptory man- 
damus ought to go: for though generally the huſband 
is intitled to the adminiſtration as next of kin; yet that 
is in reſpect of the intereſt he has in the eſtate, and be- 
cauſe nobody is in equal degree : and that is the reaſon, 
why adminiſtrations are ſo often granted to a reſiduary le- 
gatee : and though ſtrictly ſpeaking this is no will, but 
rather an appointment which is to operate in equity; yet 
the true queſtion is, whether this is ſuch an inteſtacy 
as is within the meaning of the ſtatute. And the law, 
, particularly the 29 C. 2. c. 3. conſiders femes covert as 
having ſome right to diſpoſe of their effects which can 
only be by the agreement of the huſband, which appears 
in this caſe; and this differs greatly from the caſe 
of Cullom, where the power was only as to a leaſehold 
eſtate, whereas ſhe might have other effects. The matter 
is properly under the conſideration of the ſpiritual court 
to whom to grant the adminiſtration, and there 1s no rea- 
ſon for us to interpoſe ; and therefore the return mult be 
allowed. Str. 1112, 6 
R. fa of a4- 3 The perſon to whom adminiſtration is granted, may 
miaifrarion. 2 ofuſe to take it upon him if he will; for the ordinary hath 
not power to compel him to accept it, Swin.. 384. By 
- 14 4. 
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4. By the ſtatute of the 31 Ed. 3. ft. 7. c. 17. In 
coſe where a man dieth inteflate, the ordinary ſhall depute 
next and moſt lawful friends of the deazaſed, to adminifter his 


gods. | 
. The ordinary ſhall depute] Before this ſtatute the ordi- 
nary was not compellable to grant adminiſtration ; but now 
by this act he is commanded, and thereby compeliable to 
grant adminiſtration ; and à refuſal to do it, is à con- 
tempt to the king, and an injury to the party. - 9g Co. 40. 
To the next and moſt lawſul friends] Before this act, the 
ordinaries might have granted adminiſtration to hom 
they pleaſed ; but hereby they are reſtrained, to the next 
and moſt lawful friends. 8 Co. 410. og 207 Wo 
| Mt lauful friends) That is, to the next of 'blbod, 
who are not attainted of treaſon, felony, or have othet 
lawful difability. 9 Co. 40. ty bi 
As, by the ꝙ & 10 W. c. 32. Perſons denyingb the 
Trinity, or aſſerting that there are more Gods tha dne; 
or denying the chriſtian religion to be true, or the Holy 
ſeriptutes to be of divine authority, ſhall for the! ſecohd 
offence be diſabled to be adminiſtrators. ee 201 
And by the ſeveral acts for qualifying for offices,” peri 
ſons executing their offices not being qualified, - aft "the 
time limited for their qualification ſhall be-expired;' Mall 
be diſabled to be adminiſtrators; O GET ITADE 
If a baſtard dies inteſtate, without wife or-ifſue}leavs 
ing a perſonal eſtate; in ſuch caſe, the king ſhall be in- 
titled, and the ordinary ſhall grant adminiſtration to the 
king's patentee. 3 Pere Iilill. 3 
And by the ſtatute of the 21 H. 8. c. 5. In caſe any 
perſon die inteſtate, or the exectitors named in any teſlament 
refuſe to prove the ſaid teſſament; then the ordinary or other 
perſon having authority to take probate of teſiaments, ſhall 
grant the — AY of the goods uf the teftator, or per 
fon deceaſed, to the widow of the ſaine perſon deceaſed, or to 
the next of kin, or to both, as by the diſcretion of the ſame 
ordinary bull be thought good. And in caſe where divers pee 
ſons claim the adminiſtration as next of kin, which be equal in 


degree of kindred to the te/lator ar per jon deceaſed : and where 


any perſon only deſireth the adminiftration-as next of kin, where 
indeed divers perſons be in equali'y of kindred ; in tvary 'fuch 
caſe the ordinary to be at his election and liberty, Le. Accept 
any one or more making requeſt, where «ivers do require the 
edminiftration : or where but one, or mae of them, and not 
all being in equality of degree, do make requeſt ; then the ur- 
| 13 dinary 
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dinary io admit the widow, and him or them anly making re. 
gueſt, ar any one of them, at his pleaſure. 1. 3, 4. | 
To the widow of the fame perſon deceaſed, ar ie ihe next of 
bis kin] T. 9G. It was moved for a mandamus to the 
oſicial of the biſhop of Glouceſter to commit adminiſtra. 
tion to the widow of an inteſtate. But by the coutt; 
That will be to deprive the ordinary of his election, in 
granting it to her, or the next of kin; therefore take 
your mandamus generally, to.grant adminiftration of the 
goods of the —— Str. 552. rer 
Or betb] And this, either jointly or ſeparately: for the 


ordinary may grant ſeveral admipiſtrations of ſeveral parts 


of the goods of the inteſtate. 1 Rol/'s Abr. go8. 
Thus in the caſe of Futotry and Fatotry, H. 3 W. A 
man died inteſtate, leaying a wife and à brother. The 
ordinary had granted the adminiſtration of ſome particu- 
lar debts to the brother, and of the reſidue to the wife, 
And 2 mandamus was moved for to grant adminiſtration 
to the wife. But by the court; the ordinary may grant 
adminifization to the brother as to part, and to the wiſe 
for the reſt; in which caſe neither can complain; ſince 
the ordinary need not have granted any part of the ad- 
— — to the party complaining. But if the in- 
teitate leave a bond of 100 l., the ordinary cannot grant 
adminiſtration of 501. to ane perſon and 50 l. to another, 
Was 1" is an intire thing. 1 Salk. 36. 

5. If a feme covert die inteſtate ; adminiftration of her 
goods of right appertaineth to her huſband, as her next 
and mofi lawful friend within the ſtatute. 1 Nell Abr. 


And this is confirmed by the ſtatute of the 29 C. 2. 
6. 3. which enaQeth, that the ſtatute of the 22 & 23 
C. 2. . 10. concerning the diſtribution of inteſtates ef- 
feQts. Hall not extend to the eſtates of femes covert that ſhall 
die intzflate, but that their huſbands may demand and baue 
adminitration of their rights, credits and other per ſonal eflates, 
aud receuer and enjoy the ſame, as they might have dome before 
the making of the ſaid aff. 29 C. 2. c. 3.1. 5. (c) 
And it the buſband die before adminiſtration taken by 
bim ; his executors or adminiſtrators, and not the wife's 
nent of kin, ſhall be intitled in equity. 1 P. . 381. 


RY Vide infra, Difributien, for the explanation of this fla 
| | As 


* 


the half blood before the uncle; for be has the immediate 
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As in the caſe of Elliot and Collier, July 1, 1747: One 

veſtion in the cauſe was, Whether the huſband dying 
without adminiſtering to the perſonal eſtate the wite bad 
in her own right, it ſhall go to the next of kin of the 
wife, or to the repreſentative of the huſband. By lord 
Hardwicke : T he repreſentative of. the wife has no right — 
io an account of her perſona} eſtate. That point doth 
not follow barely the legal right of adminiſtration ; for 
though the eccleſiaſtical court are bound by act of parlia- 
ment to grant the adminiſtration to the next of kin to 
the wife, yet that doth not bind the right in this court. 
For the huſband ſurviving the wife, her whole eſtate 
veſted in him at the time of her death. There are ſeve- 
ral caſes where it has been held, that though the eccle- 
ſiaſtical court are bound to grant adminiſtration. by 

1E9. 4, c. 11. yet thoſe perſons have been looked upon in 
8 court as mere truſtees, Suppoſe the wife had ſur- 
vived the huſband, only ſuch part of her perſonal eſtate - 
as had continued choſes in action, would have ſurvived to 
her; for whatever he had reduced into poſſeſſion, would 
have been the huſband's. Upon the equity of the ſta- 
tute of diſtribution, this court makes an adminiſtrator de 
bonis non only a truſtee for ſuch part of the teſtator's 

erſonal eſtate as is undiſpoſed of, for his next of kin. 
Therefore I am of opinion, the huſband's repreſentative 
is intitled to the wife's perſonal eſtate, and that it veſted 
in the huſband. before adminiſtration was taken out. 3 4th. 
e 
5 But if the wife was executrix to another; then, as to 
the goods which ſhe had in that capacity, adminiſtra- 
2 * muſt be granted to the next of kin to the teſtator. 
3 Salk, 21. wn | 
6. Adminiſtration may be granted of the gouds of the To the father or 
ſon, or daughter, to the father. or mother as next of blood. — =! 


hap, of Tat. 466. walk | 
| asf one dies inteſtate, leaving a grandmother and To the grand= 
uncles and aunts; the grandmother is intitled to the ad- — wr | 


miniſtration, in excluſion of the uncles and aunts. Pre. avats. 


Cha. 562 | | | 
85 N be grandfather, father, and ſon; and the Te e fon be- 
father dies inteſtate: the ſon ſhall have the adminiſtra» ſore cha father. 
tion, and not the grandfather. 2 Fern, 125. 

9. Adminiſtration muſt be granted to the brother of Half blood. 


— 


blood of the father, which the uncle hath not. 1 Font. 
425» | 
14 And 
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And the half blood in this reſpect is eſteemed as near as 
"the whole. But if there is a brother, and a ſiſter of 
the half blood, and the ſiſter is married; then it muſt be 
granted to the brother, and not to her and her huſband; 
becauſe in effect it makes the huſband adminiftrator, who 
is not of kin to the inteſtate : and if ſhe die, the huſband 
would til] continue adminiſtrator, and ſo might poſſeſz 
| himſelf f the whole perſonal eſtate. 3 Salk. 21. | 


In general, to 10. Generally, by the ſtatute aforeſaid, adminiftration 
e vert of ſhall be granted to the wife or next of kindred: and wha 
Kone. — - theſe next of kindred are, will fall in more properly under 

the head concerning diſtribution. N 12 
Refidoary lega- 11. There is one exception to the rule about the next 


tec, or princ pol of kin, in caſe where the executor refuſeth, oi accepting 
FORE dies inteſtate; and that is, with reſpect to the reſiduary 
legatee: who being intitled to what remains after debts 

. -and legacies paid, hath the firſt and beſt title to be ad- 
miniſtrator of the eſtate; as was agreed in the caſe of 
' Thomas and Butler, T. 24 C. 2. For this taketh away the 
preſumption of the' ſtatute, that the teſtator would have 
given it to the next of kin. Gibſ. 479 1 Ventr. 217. 
And by King lord chancelior, .i4 1725. Notwith- 
ſtanding the ſtatute of Hen. 8. adminiſtrations have been 
granted to the principal creditor from the next of kin, 
by the opinion of both cwil and common lawyers; 
-where it is viſible, that the next of kin cannot have gr 
advantage or benefit of the eſtate. Aud this hath bee 


always taken to be out of the ſtatute. Finer, Executors, 
Lanier: 1570 * 9 5 Sir 20 An 
But this, as it ſeemeth, ſhould be underſtood only in 
-caſe here the kindred refuſe to accept the adminiſtration, 
And the practice is uſually for the ordinary firſt to iſſue a 


* 97+. - © Eitation' for the next of kin in ſpecial, and all others in 
8 general, to accept or refuſe letters of adminiſtration, gr 


ſhew cauſe why the ſame ſhould not be granted} to a cre- 
ditor. nd fuch creditor muſt make an affidavit of his debt, 
and therein ſet forth how much it is, and bow due. And 
in caſe there are ſeveral creditors, the court gener 

obliges them to enter into articles and bond of ave- 
rage. For this kind of adminiftration being out of the 
-aforeſaid- ſtatutes, the ſame fails back upon the original 
power which the ordinary had at common law; whereby 


be may grant adminiſtration to whom he pleaſes, and 


"conſequently may inſiſt upon ſuch terms as he thinks 
12. There 


Load 
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ring abſence out of the kingdom. Concerning which, in 
the caſe of Clare and Hedges, E. 3 V. it was held clearly 
by the court, that ſuch adminiſtration is grantable by law, 
and that it may be a great converiiency ſo to do; for it 
the next of kin be beyond ſea, and ſuch adminiſtration 
could not be granted, the debts due to the inteſtate migh 
be loſt, 1 Lutto. 342. „%% D. 1087 
And in the caſe of Slater and May, M. 3 An. Holt 
chief juſtice ſaid, that it was reaſonable there ſhould be 
ſuch an adminiſtrator, and that this kind vf adminiſtra- 
tion ſtood upon the ſame reaſon as an adminiſtration du- 
ring the minority of an executor, namely, that there ſhould 
de one to manage the eſtate of the teſtator, till the perſon 
appointed by him is able. 2 L. Raym. 1071. . 
13. Alſo, adminiſtration pending a ſuit; or, if there be 
no controverſy, then until the executor comes in ; which, 
as well as the laſt before mentioned, do fall 'of courſe, 
as ſoon as the confideration ceaſeth upon which they were 
firſt granted. Gib. 574. 2 Bac. Abr. 415. 2 P. Will. 
6. le A | | Tx 
7% (9 23, 1749 Knight and Dupleſſis. The heir at 
law brought a bill to concrovert the will, and moved for 
an injunction to ſtay the defendant trom receiving the 
perſogal or the rents and profits of the rea} eſtate, and to 
have a receiver-appointed, on the ground that there was 
a- diſpute in the ecclefiaſtical court concerning the pro- 
bate z which not being yet granted, there war none to 
get in the debts, therefore this court ſhould appoint a re- 
ceiver ; and as to the real eſtate, the tenants will not 
the rents to any of the contending parties, ſo that they 
are in danger of being loſt. By lord Hardwicke: This 
is very early motion for a receiver; and no ground for 
itz nor the leaſt colour as to the perſonal eſtate; For 
if the litigation in the eccleſiaſtical court is likely to be 
long, the court has juriſdiction to grant adminiſtration 
pradente lite, which adminiſtrator may maintain an ac- 


Wes. Ys : 1 2 — 


(%) Theſe adminiſtrations not being within the ſtatute 21 H. 8. 
6. 5. the ordinary is not bound to grant them to the next 
of kin. See Briers v. Goddard, Hab. 250. Thamas v. Butler, 
Vent. 219, and Smiths caſe, ſupra 2. and infra 14. 

(e) And ſuch adminiſtrator may maintain an action for reco- 
yenng the debts due to the deceaſed. Walker v. N vollaſton, 
17. Was, 576. Wills v. Rich, 2 4th. 183. 


tion 
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12. There are alſo other adminiſtrations; which are not Temporary ad- 
within the ſtatutes aforeſaid (4) : As, ' adminiſtration du- miniſtration, as 
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tion to recoyer the debts, whereby no loſs can be to the 
perſonal eftate. Nor is there any rule, that on a dic. 
pute in the eccleſiaſtical court concerning à probate, this 
3 2 appoint a receiver of the perſonal eſtate. 

F I ee, 324. . 7 * 
— etl 14. An infant, how young ſoever he be, may be exe. 
fant executor by cutor; yet the execution of the will ſhall not be com- 
adminiſirator, mitted. unto bim, until he attain: the age of ſeventeen 
years; for adminiſtration granted durante minori ætate 
ceaſeth, when the infant executor attains to that age of 

ſeventeen years. Swin. 331. 
And Dr, Swinburne ſays, If it be a female infant, and 
married to à man of ſeventeen, years of age or more, it is 
then as if hexſelf were of that age, and her buſband ſhall 
have the execution of the will and adminiſtration thereof. 
win, 33 Ws. ANTE i 194;d-y 

And in Prince's caſe, 5 Co. 29. it is ſaid to have been 
adjudged that if- adminiſtration is granted: during the 
minority of a woman, and ſhe takes a huſband of age; 
the adminiſtration ceaſeth: for that ſhe hath a huſband 

who may adminiſter as executor. | 
But in the caſe of Jones and the earl of Strafford, M. 
1730. It was determined, that where adminittration is 
granted during the minority of an infant executrix under 
ſeventeen, and ſhe marries an huſband of full: age ; this 
doth not determine the adminiſtration. By King lord 

chancellor, and Raymond chief juſtice. 3 F. Will. 88. 

But altho' an adminiſtration during the minority of an 
infant executor ceaſeth-at his age of ſeventeen years; yet 
an adminiſtration during the minority of an infant adni- 
niftrator ceaſeth not until his age of twenty-one, As in 
the caſe of Freke and Thomas, E. 13 N. Debt upon bond 
brought by an adminiſtrator during the minority of an 
adminiſtrator. Upon demurrer- to the declaration, ex- 
_ ception for the defendant was taken, that it appeared up- 
on the declaration, that he, during the minority of whom 


adminiſtration was granted to the plaintiff, was above the conſe 
age of ſeventeen, and ſo the adminiſtration determined: minot 
that this caſe doth not differ in reaſon, from the caſe of years, 
an adminiſtrator during the minority of an executor, HE 
which determines at the age of ſeventeen z not from the minor 
Caſe where a woman executrix under the age of ſeventeen is wit 
marries a huſband above the age of ſeventeen: for the error 
only thing that the law conſiders, is the ability of the niſtrat 
perſon to adminiſter the eſtate of the dead, who ought to tiff is 
have the adminiſtration of it, which ought to be the * Carue 
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jn both caſes; and in Vaugh.. 98. the rule of averment of 
the age of an adminiſtrator or executor to be under ſeven- 
teen, is equally put to both; and the ſtatute of 'diftribu- 
tion will make no difference, becauſe an infant-may find 
ſureties, tho” he cannot be bound himſelf. But not al- 
lowed : For by Holt chief juſtice, there is a difference 
between adminiſtration during the minority of an execu- 
tor, and of another perſon 3 for an adminiſtrator during 
the minority of à refiduary legatee, ought to be under- 
ſtood to be during his legal mincrity. For the authority 
that the adminiſtrator hath, is given. to him by the ſta- 
tute; and an infant hath not been adjudged a legal per- 
ſon, to be intruſted with the management of an eſtate. 
But an executor, who comes in by the act of the party 
himſelf, hath been adjudged capable to adminiſter at ſe- 
venteen., But the law in the expoſition of a ſtatute will 
not make ſuch conſtruction. And care is taken of the 
2dminiftration, by the commiſſion of adminiſtration during 
his minority ta bis next friend. And this is the opinion 
of the civilians, and it hath been held accordingly by the 
commiſſivaers delegate. And therefore judgment was 
given for the plaintiff, L. Raym. 667. 

And this is by conſtruction of the ſtatute of diſtribu- 
tion, which requireth that the adminiſtrators ſhall enter 
into bond. 1 Salk, 39. And the like was determined, 
in the caſe of Atkinſon and Corniſh, R. 10 V. L. Raym. 
338. And afterwards, in the cafe of Edmund and Shaler, 

. 7 An. wherein this diſtinction was taken, that the 
age of ſeventeen; years allowed to be the age when an exe- 
cutor may take the executarſhip upon himſelf, is in con- 
formity to the ſprritual law, which allows an infant of 
ſeventeen years to be a proctor or agent for another; but 
adminiflration is granted by the authority of the ſtatute 
of the 31 Ed. 3. and thetefore the perſon who has ad- 
miniſtration granted to him ought to be capable by the 
common law, by which the legal age is twenty - one, and 
conſequently adminiſtration granted to another during his 
minority, does not determine till his age of twenty-one 
years, Comyns, 159. 

If an action be brought by an adminiſtrator during the 
minority of an executor, he muſt aver, that the executor 
is within the age of ſeventeen years, otherwiſe it is an 
error ; but if an action be brought againſt ſuch an admi- 
niſtrator, there need no ſuch averment, becauſe the plain- 
tiff is a ſtranger to the defendant's power. H. 137. 
Carver and Hoſlerigg, Hab. 251. 

| There 
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during the coverture, perhaps it might be good; 
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There were two executors, and one of them was zu 


infant ; and whether he muſt be joined in the aQion with 
the other as plaintiff, was the queſtion : It was objeded 
that he muſt not, becauſe an infant cannot make a war: 
rant of attorney; and if he could, he cannot inſtruQ him. 
Adjudged, they may both ſue by their attorney, becauſe 
they both repreſent the perſon of the teſtator, and ſue in 
the right of another, and therefore the infant muſt be 
joined with the other. Foxtoith and Tremain, H. 218 
22 Q 2. 1 Mod. 47. 1 Sid. 449. 1 Ventr. 102. 
Wbere adminiftration is granted during the minority of 
divers executors; he that comes firſt of age ſhall prove the 
will, and the adminiſtration ceaſeth. LawifTP2. 472, 474. 
So if one maketh two executors, one of the age of ſe. 
venteen, and the other under; adminiſtration during the 
minority of him that is under age is void: becauſe he 
that is of the age of ſeventeen may execute the will, 
1 Brotunl. 46. | | 
And it is (aid, that the ordinary may grant admini. 
ſtration during the minority of an infant to whom he 
pleaſes; for the next of kin, in reſpect to/adminiſtrations, 
only concerneth the infant, and not the perſon who is 
employed for the infang until he comes of age. Fi x Gi. 
163: Barnardiſt. Cha. Ca 22. owl 
do in the caſe of K. and Bettefworth, M. 4 C. 2. a man- 
damus was moved for, to be directed to the judge of the 
prerogative court, to grant adminiſtration to one Smith, 
during the minority of his two infant grandchildren. The 
judge had approved of him as a proper perſon, but in- 
ſiſted on his giving ſecurity to difiribute the effects in 
equal proportions amongſt the creditors, The court were 


of opinion, that the judge had a diſcretionary power in 
granting adminiſtration durante minori ætate, and tkere- 


fore that in this caſe he might inſiſt upon reaſonadle or 


equitable terms, or. otherwiſe refuſe adminiſtration to the 


claimant, ' Bur they ſa id, if a mandamus-had.been moved 


for, to grant adminiſtration generally, they would have 


granted it. 1 Barnard. 370. 425. [S. C. ſupra, 2.] 

15. If a feme covert, as next of kin hath a right to 
adminifter, the adminiſtration ought not to be granted to 
the huſband and wife; for then if ſhe ſhould die before 
him, be would continue adminiftrator, againſt the mean- 
ing of the act. Brown and Wood, H. 23 Car. Aleyn, 3b. 


= 


Style, 74, 75. 


But it was ſaid, that if it had been granted to them only 
if 


thereof 


19. 
adminit 
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if granted to the wife only, the huſband might, during the 
coverture, have adminiſtred, Aleyn, 36. | 


If the wife, as reſiduary legatee, hath a right to take ad- 1 


miniſtration, but refuſeth, and prays it may be granted to 
another, and not to her huſband ; yet it may be granted 
to her huſband. Fanthienen's caſe, Fitz-Gibb. 203. 

For the huſband may adminiſter in right of bis wife 
without her conſent, but ſhe cannot adminiſter without 
the conſent of her huſband. Bla. A. Rep. 801, Thruſtout 


v. Coppin. 


285 


16, If an adminiftrator die, his executors are not ad- ,;nini8-ator 


miniſtrators, but it behoveth the ordiaary to commit a dying. 


new adminiſtration. 1 Roll's Abr. 907. Ea 
Where adminiſtration is granted to two, and one of 

them dies; the adminiſtration ſurviveth to him who is 

living. Hudſon and Hudſon, T. 1735. Caf. Talb. 127. 


17. If none of the kindred will take adminiſtration, wherenent will 
then it ſhall not be granted to thoſe who ſhall deſire it: adminiſter, 


And if none will take the adminiſtration, the ordinary may 
grant letters ad colligendum bona defuncdti, and thereby take 
the goods of the deceaſed into his own hands, wherewith 
de is to pay debts and legacies, ſo far as the goods will 
reach ; for which himſelf becomes liable in law, as other 
executors or adminiſtrators. Sin. a. 448. [ Plawd. 278. 


[Where the deceaſed has no kindred, as when a baſtard Where there 
dies without iſſue, his perſonal eftate belongs to the king, are no kigored. 


and his real eſcheats to the lord, vid: Dafards, III. 2. 
But the uſual courſe now is for ſome one to procure a 
grant of the former from the crown, to whom the ordi- 
ry grants letters of adminiſtration as of courſe, Janet 
y, 

1 


vodehild, 3 P. Vm. 33. Manning v. Napp, 1 Salk, 


18. Letters of adminiſtration are not of neceſſity to be May be grote 
granted within the limits of the juriſdiction; the granting — agg Jurife 


thereof being not a judicial, but a miniſterial, and there- 
fore not a local act; wherein the biſhop acts, as a perſon 
deligned and appointed by the law. Gibſe 478. 


19. But an adminiftrator cannot act before letters of Cannot d be- 


adminiſtration granted to him. 1 Salt. 301. 
But he may bring a bill in chancery ;, though this 
rp be an exception in an action at law. — 
320. 


tion. 


fore adminiſtra- 


20. The practice is, not to iſſue letters of adminiſtra- Time of geent- 
tion, until after the expiration of fourteen days from the ing nit. 
death of the inteſtate ; unleſs for ſpecial cauſe (as that the *. 
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goods would otherwiſe periſh, or the like) the judge ſhal 
think fit to decree them ſooner. 1 Ougbt. 323, 324. 
21. "The oath to be made by the adminiſtrator, on hi, 
taking out letters of adminiſtration, is uſually in this 
form: „ You ſhall ſwear, that you believe 4 B. de. 


* ceaſed died without a will; and that you will well and 
« truly adminiſter all and every the goods of the (aid 


=_ deceaſed, and pay his debts fo far as his goods will 


© extend; and that you will exhibit a true, full and 
perfect inventory of the ſaid goods of the deceaſed, 
„ and render a true account of your adminiſtration in. 
© to the court of C. when you ſhall be there. 
« unto lawfully required: So help you God,” 1 Ough, 
323, 324. 

22. By the ſtatute of the 21 H. 8. c. 5. In aſe ay 
perſon die inteſlate, or the executors named in any teftamat 
refuſe to prove the ſaid teflament ; then the ordinary or other 
perſon having authority to take probate of teflaments, fal 
grant the adminiſtration of the goods of the teſlator or perſm 
deceaſed ; taking ſurety of him or them to whom fhall bt 
made ſuch commiſſion, for the true adminiſiration of the gud 
chattels and debts, which he or they fhail be ſo authoriſed u 
miniſter. ſ. 3. 

And by the ſtatute of the 22 & 23 C. 2. c. 10. Al 
erdinaries, as well the judges of the prer:gativecourts of Can- 
terbury and York, as all other ordinaries and eccleſiaſtical 
Judges, and every of them, having power to commit adnini- 
Aration of the goods of perſons dying inteſtate, ſhall and may 
upon their rranting and committing of adminiſtrations of tht 
gooas of perſons dying inteſtate, of the perſon or per ſons to whon 
any admmiſtration is to be committed, take ſufficient bond with 
two or more able ſureties, reſpect being had to the value of the 
eſtate, in the name of the ordinary, with the condition in for 
and manner following, mutatis mutandis, viz. 

& The condition of this obligation is ſuch, that if the 
«within bounden A. B. adminiſtrator of all and ſingular 
« the goods, chattels and credits of C. D. deceaſed, do 
c make or cauſe to be made a true and perfect inventory 


4 of all and ſingular the goods chattels and credits of 


the ſaid" deceaſed, which have or ſhall come to the 

undd poſſeſſion or-knowledge of bim the ſaid A. B. or 

A into the hands and poſſeſſion of any other perſon ot 
i aichd to 2152! 2: 


©, . 
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fendant Mrs, Hudſon did afterwards exhibit an inventory 
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« perſons for him, and the fame fo made do exhibit ot 
« cauſe to be exhibited into the regiſtry of — court, 
«' zt or before the — day of —— next enſuing; and 
u the ſame goods chattels and credits and all other the 
« goods chattels and credits of the ſaid deceaſed at the 
« time of his death, which at any time after ſhall come to 
« the hands or poſſeſſion of the ſaid A. B. or into the hands 
« and poſſeſſion of any other perſon or perſons for him, 
« do well and truly adminiſter according to law; and 
« further do make or cauſe to be made a true and juſt 
« account of his ſaid adminiſtration, at or before the — 
« day of — 3 and all the reſt and reſidue of the ſaid goods 
« chattels and credits which ſhall be found remaining 
« upon the ſaid adminiſtrator's account, the ſame being 
« firſt examined and allowed of by the judge or judges 
« for the time being of the ſaid court, ſhall deliver and 
« pay unto ſuch perſon or perſons reſpectively, as the 
« ſaid judge or judges, by his or their decree or ſen- 


4 tence purſuant to the true intent and meaning of this 


« aA, ſhall limit and appoint; and if it ſhall hereafter 
« appear that any laſt will and teftament was made by 
« the ſaid deceaſed, and the executor or executors therein 
« named do exhibit the ſame into the ſaid court, making 
« requeſt to have it allowed and approved accordingly, 
« if the ſaid A. B. within bounden being thereunto re- 
« quired do render and deliver the ſaid letters of admi- 
« nitration (approbation of fuch teſtament being firſt 
« had and made) in the faid court ; then this obligation 
« to be void and of none effect, or elſe to remain in full 
force and virtue.“ 

Which bonds ſhall be good to all intents and purpoſes, and 
pleadable in any courts of juſtice. ſ. 1, 2, 3. , 

H. 6 An. Archbiſhop of — and Willis, The 
condition- of the bond, as to adminiſtring truly according 
to law, is to be intended in bringing in his account, and 

not in paying the debts of the inteſtate ; and therefore a 
creditor ſhall not take an affignment of the bond, and fue 
it, and for breach aſſign non- payment of a debt to him, ora 
gevaſtavit committed by the adminiſtrator ; for that would 
de endleſs. 1 Salt. 316. 

June 28, 1745; Greenſide and others againſt Benſon 
and others. "The plaintiffs were two ſureties with the de- 
fendant Mrs. CO in an adminiſtration bond given to 
the commiſſary of York, for het bringing in a true and 
perfect inventory of the inteſtate's as. The de- 
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in the ſpiritual: court of Vork. The defendant B 
being a creditor of the inteſtate by bond in the penal 
of 6001. brought an action againſt the defendant Mn. 
Hudſon upon that bond, and ſhe pleaded that ſhe had not 
aſſets above 54 J. which ſhe paid into court. The defend, 
ant Benſon, not being ſatished with the inventory brought 
in by her, procured the commiſſary (by indemnifying 
him) to aſfign the adminiſtration bond to him, and he 
put it in ſuit by bringing three ſeveral actions, one againſt 
her, and one againſt each of the ſureties z and aſſigned for 
breach of the bond, that ſhe had not exhibited a, true and 
perſect inventory. Thefe'cauſes came on to be tried, and 
on the trial no defence was made, and there was judgment 
for the plaintiff by default. A bill was brought againſt the 
defendant Benſon, inſiſting that he as a creditor had no 


right to put the bond in ſuit againſt the ſureties, and pray- 
ed an injunction to ſtay the proceedings at law. And for 


this was cited the cafe of the Archbi/bop of Canterbury and 
Willis —By the lord chancellor Hardwicke : There is 


no doubt but the archbiſhop's commiſſary may aſlign a 


breach in not delivering à true and perfect inventory, 
and even without citation, and nothing eiſe appears at 
law, and there mult have been a judgment for the 
ordinary, becauſe no doubt there was a breach in not 
exbibiting ſuch, an inventory. What the counſel for 
the plaintiffs and for Mrs. Hudſon aim at would have 
been right, ſuppoſing the commiſſary had aſſigned for 
breach the non-payment of the creditor's debts, The 
eccleſiaſtical court underſtand no more by an account, 
than ſome account in nature of an inventory, and 
depends only upon the particular wording . of invento- 
ries by adminiſtrators, The ordinary, after an admini- 
ſtrator has exhibited an inventory, cannot compel the 
adminiſtrator to account, but it muſt be at the inftance 
of the party, and thercfore the inventory and; account 
are as to the ordinary the ſame thing. What the de- 
fendant Mr. Benſen aſks is, that this bond upon which 
the penalty is recovered, may ſtand . as a ſecurity for 
what is juſtily due to the creditor, , The adminiſtratrix 
to be ſure cannot now diſpute the verdict, which finds 
ſhe did not adminiſter. the whole aſſets, and ſhe is 
bound by a verdict which has unravelled à matter, and 
it is no excuſe to ſay that the verdict was without de- 
fence of the adminiſtratrix, for that js rather a conſciouſ- 
neſs that ſhe had no defence... Therefore the court wil 
not think it proper to bave the whole account taken 
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over again, or to alter what has been found by the ver- 
dig. The caſe of the ſureties is not at all better: for, 
2s the verdict was obtained againſt the adminiftratrix, 
who was the proper perſon to try it, it would be hard to 
have this tried over again, in as many actions as the plain- 
tifs pleaſe. His lordſhip ordered an account to be taken 
only of what was exhibited upon the inventory, and the 
verdict to ſtand as a ſecurity for ſo much as that ſhould 
fall hort to ſatisfy the defendant's principal and intereſt on 
bis bond. 3 Ath. 248. | 

T. 13 G. 2. Folkes and Docminigue. The plaintiff de- 
clares on bond in the detinet, agaiuſt the defendant as ad- 
miniſtrator during minority with the will annexed. And 
upon oyer, the condition appears to be, for exhibiting 
an inventory and duly adminiftring by, paying debts and 
legacies. The performance of all which the defendant 
avers. The plaintiff replies, that he had not paid a le- 
gacy of 1500 l., tho' he had more than ſufficient to pay 
all the debts, to wit, 5ool. And on demurrer it was 
objected, that this was a void bond, not warranted by 
the ſtatute of the 21 H. 8. c. 5. (nor by the ſtatute of 
the 22 & 23 C. 2. c. 10. for neither of thoſe flatutes 
extendeth to adminiſtrators during the minority of an ex- 
ecutor) nor yet by the common law; for that it requireth 
the adminiſtrator to pay legacies according to the eccle- 
ſiaſtical deciſion, and ſhall be taken to be obtained by 
coercion, On the contrary, it was argued that this not 
being on an inteſtacy (nor in caſe where an executor re- 
fuſeth) is not within the ſtatutes it is true; but it is to 
be ſupported as a reaſonable bond taken by the courſe of 
the eccleſiaſtical court. And tho* formerly it was diſputed, 
jet it is now ſettled, that they may compel diſtribution ; 
that here the breach is aſſigned in non-payment of lega- 
cies, of which they have undoubted juriſdiction : and if 
it de good in any part (being a bond at common law) 
it is enough. And it differs Is) the caſe, where part of 
the condition is againſt a ſtatute, for there it is void in 
toto. And by the court; Theſe adminiſtrations are not 
within the ſtatutes; and therefore we deny a mandamus : 
we muſt therefore conſider it as a bond at common law ; 
and then it is ſufficient if it be good in that part on which 
the breach is aſſigned ; as we think this is, and we cannot 
ake it to be a bond by coercion. Therefore the plaintiff 
mult have judgment. Str. 1137. 

7. 14 C. 3. Archbiſhop of Canterbury and Houſe, Upon 
arule to ſhew cauſe, wby the proceedings in an action 
upon an adminiſtration bond ſued in the name of the 
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archbiſhop ſhall not be ſtayed, with coſts to be paid by 
the aſſignee of the archbiſhop ; the grounds for ſtaying 
the proceedings were, 1. That in fact the aſſignee, who 
was a creditor only, had no authority from the archbiſhop, 
2. That it was not competent to the archbiſhop to de. 
pute ſuch authority to a creditor. The counſel who 
ſhewed cauſe cited Grezn/ide and Benſon, 3 Ath. 248. as a 
caſe in point, that a creditor has a right to ſue upon the 
adminiſtration bond. And with reſpect to the firſt point, 
it appeared clearly upon the affidavits, that the archbiſhop 
had given an authority to the plaintiff to ſue in his name, 
and that the attorney for the defendant was fully apprized 
of it ; though upon a perfonal application by the defen. 
dant's attorney, to know if ſuch authority was grantee, 
the ſecretary of the archbiſhop at firſt informed him 
that it had been refuſed, becauſe Dr. Dcarel had ad- 
viſed the archbiſhop jthat it could not be granted to x 
creditor, --Lord Mansfield No next of kin eyer ſtrug- 
gled for the adminiſtration of an inſolvent eſtate with an 
honeſt view. What the object of the adminiſtratrix was 
in this caſe is very manifeft upon the affidavits that 
have been read; namely, to fell the adminiſtration to the 
creditors. But failing of that purpoſe, after having ob- 
tained the adminiſtration, ſhe makes uſe of all ſort of 
chicane, delay, and falſe pleas to defeat the creditors, and 
at length abſconds. This is the general ſtate of the caſe, 
At ta a creditor or creditors have brought an action upon 
the adminiftration bond in the name of the archbiſhop, and 
this is an application on the part of the adminiſtratrix to 
ſtay the proceedings in the name of the archbiſhop with 
colts ; on two grounds, Firſt, that it is not competent to 
the archbiſhop to authoriſe a creditor to put the bond in 
ſuit, but only the next of kin. Secondly, that the arch- 
biſhop in his private capacity has not deputed ſuch 
authority to the preſent plaintiff, With reſpeCt to the 
firſt point, let us fee what it is which the act requires the 
archbiſhop or his ordinary to do: He is to grant admini- 
tration, and to take bonds with condition tha: the admi- 
niſtrators ſhall duly adminiſter the inteſtate's effects: that 
they ſhall give an account of ſuch their adminiſtration, 
and 'make an inventory of the goods and chattels, and 
that they ſhall pay the ſurplus to the next of kin, Nov 
it is agreed, that if the next of kin is deſirous of ſuing 
upon this bond, the court will direct the ordinary to per- 
mit his name to be uſed, becauſe the next of kin is in- 
tereſted in the ſurplus. In like manner if ſuch applicz- 
tion is made by a creditor, I ſee no reaſon why he 4 
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not have the ſame privilege: and I know of no authority 
which ſays that the ordinary cannot impower him to put 
the bond in ſuit. On the contrary, it is ex debito juſtitiæ 
that he ought to do ſo; for though a creditor has no con- 
cern in the Jatter part of the condition, namely, the dif- 
tribution of the ſurplus among the next of kin, yet he 
is moſt materially and principally intereſted in the admi- 
niſtrator's delivering in a true inventory and in the due 
adminiſtration of the effects. To one who has a right, it 
is ex debits ju/titie to grant the liberty of ſuing in the 
archbiſhop's name; to one who has no right, it is ex debito 
juſt tiz to refuſe it. As to the objeCtion, that it is li- 
able to be abuſed : if any bad uſe were made of it, the 
court would no doubt ſet aſide the proceedings. But in 
the preſent caſe, there is no pretence or even ſuggeſtion 
of any abuſe, ' And therefore I am cleatly of opinion, 
that the plaintiff is well intitled to put the bond in ſuit. 
The next ground is, that the archbiſhop in his private 
perſon gave no ſuch authority to the preſent plaintiff. I 
think a perſonal application to the archbiſhop was very 
improper; for it is pot his perſonal affair; his name is 
uſed officially only ; and therefore I am not ſurpriſed that 
the archbiſhop ſhould not recollet what was requiſite 
upon the occaſion, He might refe# it to Dr. Ducarel; and 
if Dr. Dacarel gave the anſwer that is ſtated, he was ill 
adviſed, If the caſe reſted there, and the attorney had 
been miſled by that anſwer, it would have operated dif- 
ferently as to the coſts, But it is in evidence that he 
had the fulleſt information afterwards that the archbiſhop 
had authorized the plaintiff to ſue in his name. And 
therefore I am of opinion, that the rule ſhould be diſ- 
charged with coſts, to be paid by the attorney for the de- 
fendant. The other three judges concurred. Cowper, 
140. | 

23. By the ſtatute of the 21 H. 8. c. 5.\ The ordinary 
ſhall take nothing for letters of admini/tration, unleſs the goods 
of the perſon deceaſed amount above the value or ſum of 1005s. ; 
ond in caſe the geods of the per ſons ſo deceaſed amount above the 
value F 100 5., and not above the value or ſum of 40 l., he 
Hall take only for the ſame 2 8. 6d. and not above. ſ. 4. 

Here is no provition where the gouds exceed the value 
of 401. : which ſeemeth to have been an omiſſion not in- 
tended, And in 2 Roll. 233. Palm. 318. a perſon was 
indicted becauſe he took 10 5. for letters of adminiſtration, 
againſt the form of the ſtatute ; but becaule the ſtatute 
makes ho proviſion in caſe the goods are above 40 J. (which 
was caſus omiſſus), and the indiQment did not ſet forth 
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that they were under 40 1., and by conſequence that the 
taking more than 28. 6d. was extortion within the ſtatute, 
therefore it was adjudged to be ill, inaſmuch as without 
that it could not appezr to the court, whether he was 


| puniſhable or not. Gib/. 485. 


Other matters relating to the ſaid fees, are ſpecified in 
the former part of this chapter, in treating of the fees for 
probate of wills (V/); and the whole, more eſpecially, under 
the title Fees, [For the fees for probate of wills and ad- 
miniſtration of the effects of ſeamen and marines ſee 
ante p. 226. ] 

24. By the ſeveral ſtamp acts, For every ſkin or piece 
of velium or parchment, or ſheet or piece of paper, on 
which ſhall be written any letters of adminiſtration (ex. 
cept of common ſeamen or common ſoldiers flain or dead 
in the ſervice) for any eſtate above the value of 20 l. ſhall 
be paid a ſtamp duty of 10s: [If the eſtate is of the value 
of 1001]. and under 300 l., 21. 10s.; if of the value of 
300 J. and under 600 l., 51. 108.; if 6001. and under 
13000 l., 81.; if 1000 l. and upwards, 1.41. ; if 20001, and 
upwards, 201.; if 5000 l. and upwards 301. ; if 10,0001, 
and, upwards, 40 l., and for every inventory or copy there- 
of, 28.] | 

25. The plaintiff could not produce any letters of ad- 
miniſtration, yet to prove himſelf adminiſtrator, he pro- 
duced the book of the ſpiritual court, wherein there was 
an order entred, that adminiſtration ſhall be granted to 
him; and this was allowed to be good evidence. 1 Le, 
101. Peaſſy's caſe. X 

And by the 4 Ann. c. 16. No advantage or exception 
ſhall be taken, for the default of alledging the bringing 
into court any letters of adminiſtration; but the court 
ſhall give judgment according to the very right of the 
cauſe, without regarding ſuch omiſſions and defects, ex- 
cept the ſame ſhall be ſpecially and particularly ſet down 
and ſhewn for cauſe of demurrer. i 

26. The ordinary cannot repeal an adminiſtration at 
his pleaſure. Sin. a. 381. 

H. 15 & 16 C. 2. Sand's caſe, Sir George Sands ad- 
miniſtred to his ſon, and afterwards a woman pretending 
to be his wife, ſued for a repeal, but a prohibition was 
granted; becauſe the ordinary had an election to grant it 
either to the father or wife, and had executed his powet 
by granting it to the father. Raym. 93. 


VJ) Supra, Probate, 14. 
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But where a feme covert died inteſtate, and the next 


b 
= of kin to her obtained adminiſtration, and the huſband 
wut ſued for a repeal, a prohibition was denied ; becauſe in 
as this caſe the ordinary had no power or election, to grant 
it to any perſon but to the huſband. 3 Salk. 22. 
in And the rule ſeemeth to be, that an adminiſtration may 
or be repealed, although not arbitrarily, yet where there ſhall 
er be juſt cauſe for ſo doing ; of which the temporal courts 
d- are to judge: as, if the adminiſtrator ſhould become luna- 
be tick, or the like. So if the next of kin, at the time of 
the death of the inteſtate, happen to be uncapable of ad- 
ce miniſtring, by reaſon of attaint, or excommunication 
"n and the ordinary commits it to another; if he afterwards 
X becomes capable, the ordinary may repeal the firſt admi- 


Ti uiſtration, and commit it to the next of kin. Gibſ. 479. 
And the ſame thing is much more to be ſaid, where 
the adminiſtration was undue ab initio, whether as granted 
of to other than the next of kin, or granted by an incom- - 
petent authority, or in an irregular manner without citing 
d thoſe who ought to have been cited. G16 479. 2 Bac. 
. r. 410. 
» T.5 G.2. Harriſon and I eden. Walker Weldon 
died inteſtate, leaving Anne his wife, and Amphillis his 
|. ſiſter, The ſiſter upon the common oath, that ſhe be- 
lieved he died inteſtate without wife or children, obtained 
1s adminiſtration. And in a ſuit to repeal it as obtained by 
0 ſurprize, it appeared to be the courſe of the court, never 
Y, to grant it to the next of kin, until the wife is cited. 
The ſiſter moved for a prohibition, and inſiſted that the 
n ordinary had exccuted his authority, But the court held, 
2 that the ordinary could not be ſaid to have executed his 
t authority, having never had an opportunity to make the 
e election which the ſtatute of the 21 H. 8. c. 5. gives 
- him; that it was incident to every court, to rectify miſ- 
n takes they were led into by the miſrepreſentation of the 
parties; that if there were no ſurprize (of which the court 
t below was judge) there ought to be a prohibition, be- 
cauſe then the adminiſtration will have been duly and re- 
. gularly granted: but here was a plain ſurprize, and 
g therefore they denied a prohibition. Str. 911. 
$ And it is ſaid, that an adminiſtration may be repealed, 
t without any ſentence of revocation to be given in any 
ſ ſpiritual court or otherwiſe; as, by granting a new ad- 
miniſtration. 1 And. 303. L. of T 476. 
[it is common for perſons reſident in diſtant foreign * 1 


ſettlements to enter into a bond to the directors or com- e#+&: of perſon 
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mittee of the company trading there, conditioned to take yen 

poſſeſſion of the effects of perſons dying inteſtate in their 40 
ſettlements, and to ſel] the ſame and remit the produce to the ub 

company in Europe, in order that it may be delivered — 

to the lawful adminiſtrator; and ſuch a bond has been 1 

adjudged good in law. The African Company v. Torrane, f 

6 7. Rep. 588. . 7 

V. Of the duty of executors and adminiſtrators in * 

making an inventory, and getting in the effetts if tion 

tbe dec eaſed. cred 

. 1. At the time of probate or adminiſtration granted, it = 
made, renten; is required that the executor or adminiſtrator produce an . 


inventory of the goods chattels and credits of the deceaſed; 
and at the ſame time he maketh oath, that he will exhibit 
ſuch (further) inventory into the court, 'as he ſhall there. 
after be lawfully required to do. 

And it is ſaid, that if an executor, without making an 
inventory, ſhall intermeddle himſelf with the adminiftra. 
tion of the goods of the deceaſed (except in certain 
caſes, as for the expences of the funeral, for inſinuation 

of the teſtament, for making the inventory, for the ne- 

ceſſary preſervation of the goods) ſhail be bound to an- 

; iwer to every one of the creditors his whole debt. Suix. 
228, 229. Athon. 107. 

Alſo it is ſaid, that every /e;atary may recover his whole 
legacy at his hands: for in this cafe the law preſumeth, 
that there are ſufficient goods to pay all the legacies, and 
that the executor doth ſecretly and frauUulently ſubtract 
the ſame, Whereas otherwiſe, the executor is preſumed 
not ta have any more goods which were the teſtator's, 
than are deſcribed in the inventory, the ſame being law- 
fully made. Stuin. 228, 229. Toth. 83. 12 Mad. 340. 

And therefore if any creditor or legatary doth affirm, 
that the teſtator had any more goods than are comprized 

in the inventory; he muſt prove the ſame: otherwiſe the 
judge is to give credit to the inventory, being mace in 
due form of law. Sin. 426. 

And ſuch executor is alſo further puniſhable at the 
diſcretion of the ordinary, by the conſtitution here next 
following : 2nd therefore it concerneth the executor, that 
he do not adminiſter the goods ot the deceaſed, until be 

| hath cauſed an inventory to be made: for howſoever the 
act of him that is named executor is ſaid to hold in law, 


before the proving of the will and the mating of the in- 
| ventory 3 
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ventory ; nevertheleſs he that ſo preſumeth to meddle and 
adminifter as executor before he maketh an inventory, is 
ſubject to ec<lefiaſtical puniſhment : unleſs it be for do- 
ing ſuch things as cannot be deferred till the inventory 
de made; as for intermeddling about the funeral, or diſ- 
poſing of ſuch things as cannot be preſetved by keeping, 
of ſuch like. Stoin. 424. 


2. By a conſtitution of Othobon; The executars F Laws requiring 
teflaments, befor? they ſhall intermeddle with the adminiſira- the making an 
tion of the goods, ſhall make an inventory in the preſence of ſame \*v*n"0'y« 


credible perſons, who ſhall competently underſtand the value of 
the deceaſed's goods; and the ſame ſhall e hibit unto the orat- 
nary: and if any ſhall preſume to adminiſter, without ſuch n- 
ventory made; he ſhall be puniſhed by the diſcretion of his or- 
dinary. Athon. 107. 

And by a conſtitution of archbiſhop Stratford, it is or- 
dered as follows: Ve do enjoin, that no executor of any 
teflament all be permitted to adminiſter of the te/lator*s goods, 
wnleſ+ he firſt make a faithful inventory of the ſaid goods ; 
the funeral expences, and the expences about the inventory only 
excepted. And the ſame inventory ſhall be delivered to the 
ordinary, within a time to b. appointed by his diſcretion. 
Lind. 176. | 

And by the ſtatute of the 21 H. 8. c. 5. The executor 
and executors named ly the teſtator, or perſon deceaſed, or ſuch 
other perſon or perſons to whom adminiſtration ſhall be com- 
nitted where any perſon dieth inteſtate, or by way of inteſtate, 
calling or taking to him or them ſuch perſon or perſons, two at 
the leaſt, to wham the perſon ſo dying was indebted, or made 
any legacy; and uon their refuſal or abſence, two other honeſt 
perſons, being next of kin to the perſon ſo dying; and in 
thar default and abſence, two other honeſt perſons; and in 
their preſence, and by their diſcretions, ſhall mais or cauſe to 
be made a true and perfect inventory of all the goods, chattels, 
wares, merchandiſet, as well moveable as not moveable tubatſo- 
ever, that were of the ſaid perſon /0 deceaſed': and the ame 
Hall cauſe to be indented; whereof the one part ſhall be by 
the ſaid executor or executors,” adminiſtrator or adminiſtrators, 
upon his or their oath or oaths to bs taken before the ſaid biſh1ps 
or ordinaries, t ir officials or commiſſaries, or other perſons 
having power to take probate of the te/taments, ta be good and 
true, delivered into the keepiny of the ſaid biſhop, ordinary or 
other perſon as aforeſaid ; and the other part thereof to re- 
main with the ſaid executor or executors, adminiſtrator or ad- 
miniſtrators. And no biſhop, ordinary or other whatſcever per- 

ſon. having authority to tu ke probate of t-/laments, on pain in 
U 
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this ſtatute contained, ſpall refuſe to tale ſuch inventory to him 

9 or tendered to be delivered as afereſaid. ſ. 4. 
winburne ſays, if the executor enter to (he teſtator's 

goods, and will make no inventory thereof, then may 


every legatary recover his whole legacy at his hands; ſor 


in this caſe the law preſumeth, that there are ſufficient 
goods to pay all the legacies, and that the executor doth 
ſecretly and fraudulently ſubtract the ſame: whereas other. 
wiſe the executor is preſumed not to have any more goods 
which were the teſtator's, than are deſcribed in the inven. 
tory, the ſame being lawfully made. Swin. 228. 

In the caſe of the Coporation of Cler:ymen's ſons againſt 
Swainſon, Mar. 5. 1747; where the executors made no 
inventory, but paid intereſt for a legacy during their lives, 
it was decreed by the lord chancellor Hardwicke, that 
this ſhall be evidence of aſſets; and he would not put the 
plaintiffs to take a ſtrict account of the aſſets of the teſta. 
tor, as there cannot now be a perſonal examination of the 
executors, And he ſaid, nothing is more neceſſary than 
to keep executors to deliver inventories. 1/2. 75. 

And in the caſe of Orr and Kaines, March, 1750; 
where the executor paid ſeveral legacies in full, and died, 
having made no inventory; it was decreed by Sir John 
Strange, maſter of the Rolls, that his repreſentatives, 
having aſſets of the ſaid executor, ſhall pay the reſt. Not 
exhibiting an inventory (he faid), which every executor 


- ought to do, eſpecially in a deficient eſtate, is an impu- 


tation upon him; and tho' not concluſive evidence, yet 
always inclines the court to bear harder upon an executor, 
becauſe he may at any time relieve himſelf by an inven- 
tory, if he finds the eſtate deficient. He is admitted both 
at law on plea of plene admini/{rovit, and in equity on ac- 
count of aſſets, to ſhew, that the money, for which by 
ſolemn inventory on oath he has charged himſelf, has by 
accident, as perhaps failure of ſome great merchant, not 
come to his hands; ſo that the inventory not being finally 
binding, is one reaſon why he ought to exhibit one. 
Beſides, every executor ought, after debts and funeral ex- 
pences, to ſee what remains for legatees ; and if not 
enough for all, ſhould make an eftimate, and pay all in 
proportion: Whereas in the preſent caſe, the executor 
having paid the reſt in full, is the ſtrongeſt evidence 
againſt him. The rule is, that whenever an executor 
pays a legacy, the preſumption is, he hath ſufficient to 
pay all legacies ; and the court will oblige him, if ſolvent, 


to pay the teſt, and not permit him to bring a bill to 


compel 


% 
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compel the legatee, whom he voluntarily paid, to refund; 
although if the executor proves inſolvent, ſo that there is 
no other way, the court will admit a bili by the other 
legatees to compel that legatee to refund. But that is 
not the caſe here; for the executor appears to have been 
ſolvent ; and he hath acted fo, as that the court will pre- 
ſume him to have received aſſets ſufficient for all the le- 
gacies. 2 Vex. 193. 

. By goods in the aforeſaid conſtitutions and ſtatute, Things to be 
are included all the teſtator's cattle, as bulls, cows, oxen, but into the in» 
ſheep, horſes, ſwine, and all poultry, houſhold ſtuff, — 
monev, plate, je wels, corn, hay, wood ſevered from the 
ground, and ſuch like moveables. Law of Teſt. 379. 

4. Ch ttels comprehend all goods, moveable and im- Chattels. 
moveable z except ſuch as are in nature of freehold, or 
parcel of it. And chaitels are either perſoni{ or red: 
Perſon-l are ſuch as belong immediately to the perſon of a 
man; and for which, it they be any way injuriouſly 
with-held from him, he hath no other remedy but by 
perſonal action: Chattels real are ſuch as either apper- 0 
tain not immediately to the perſon, but to ſome other 
thing by way of dependency, as a box with charters of 
land; or ſuch as are iſſuing out of ſome immoveable 
thing, as a leaſe, or rent for term of years: and chat- 
tels real concern the realty, lands and tenements, inte- 
ret in dvowſons, in ſtatutes merchant, and the like, 

1 Inf. 118. 

But fiſhes in a pond, conies in a warren, deer in a park, 
pigeons in a dove houſe, where the teſtator had the inherit- 
ance, or but for life, in the pond warren-park and dove 
houſe ; are not Chattels at all, nor go to the executor, 
but to the heir with the inheritance: and therefore they 
are not to be put in the inventory of the goods and chat- 
tels of the party deceaſed. Went. 52. Swin. 422. But 
if the teſtator have any tame pigeons, deer, rabbits, | 
pheaſants, or parttidges, they ſhall! go to the executors ;. a 
and though they were not tame, yet if they were kept 
alive in any room, cage, or ſuch like place; fo fiſh in a 
trunk; alſo young pigeons, tho? not tame, being in the 
dove houſe, and not able to fly out. Law of Teft. 379. 

Alto hounds, greyhounds, ſpaniels, and the like, as they 
may be valuable, and may terve not only for delight, but 
for profit, ſhall go to the executors. Law of Toft. 379. 

5. Debts, which the deceaſed owed id others; ought not Debts owing by 
to be put in. the inventory; becauie they are not the the deccalea, 


goods of the deceaſed, but of other perſons. Lind, 176. 
Yet 


Debts owing to 
the cecealed. 


L:aſes, 


Eftates pur au- 
Ter vie. 
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Yet they may be put in, if it ſhall ſeem expedient, % 


And this the rather, in caſe the clear value of the 


goods and chartels (the debts owing by the deceaſed be. 
ing deducted) ſhall not exceed the ſum of 4ol. ; thereby 
the better to aſcertain the mortuary, 

And if theſe debts ſhall be put into the inventory; the 
ordinary ſhall do well to make diligent examination, 
whether the teſtator did owe any ſuch ; that thereby the 
legataries, and children of the deceaſed, and others, may 
not be defrauded of their juit due, by any falſe pretence 
thereof. Stoin. 423. 

6. Lindibsod ſays, that debts ctoing to the deceaſed, of 
which there is not any writing or obligation, ought not 
to be put into the inventory before they be received; 
becauſe, before that, they are not found to be debts, at 
leaſt ſo as they may be handled or taken hold of. But 
afterwards when ſuch debts are received, they ought to 
be put into the inveatory as goods newly accruing, 
Lind. 176. 

But ualeſs they be bad debts, it ſeemeth beſt to inſert 
them; and even if they be bad dehts, or deſperate, yet 
they may be inſerted, ſpecifying them as ſuch, , And if 
in the courſe of adminiftration they ſhall be recovered, 
then they ſhall be accounted for. in like manner as the 
reſt of the perſonalty: and if they cannot be recovered, 
or ſo much of them as cannot be recovered, ſhall nor be 
accounted for as any part of the goods of the deceaſed. 

7. All leaſes for years the executor ſhall have; and 
therefore leaſes ought not to be omitted forth of the in- 
ventory. 1 Rolls Abr. G15. Swin. 421. 

If a deviſe be of land to one and the heirs of kis body 
for 500 years; this is a leaſe for years, and therefore the 
executor ſhall have it; and the reaſon is, becauſe an e- 
tate tail cannot be made of a term. 1 Rell's Abr. 915. 

8. Eftates pur auter vie, that is, eſtates held by leaſe 
during the life of another perſon, ought alſo to be put into 
the inventory: the ſame being made diſtributable by 
the ſtatute of the 14 G. 2. c. 20. (g) 


ä — — 


(g) Before this ſtatute, ſuch eſtates were only aſſets for pay- 
ment of debts by 29 C. 2. c. 3. but not of legacies, except par- 
ticularly derived thereout, nor were they diſtributable, and there- 
fore they ngeded not be put in the inventory. Oldham v. 
Pickering, 2 Salk, 464. As to theſe eſtates, vid, ſupra, Of what 
things. | 
9. Alla 
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9. Alſo the executor ſhall have all lands extended on any Exteat, 
judgment, ſtatute or recognizance. Lato of Te. 378. 


10. Alſo the executor ſhall have all arrearages of rent Reot, 
due at the death of the teftator ; and therefore the ſame 
ſhall be put in the inventory. Law of Teſt. 378. 

11. Corn growing upon the ground, ought to be put Corn or other 
into the inventory; ſeeing it belongeth to the executor ; things growinge 
but not the graſs or trees ſo growing; which belong to 
the heir, and not to the executor. Sin. 421. 

Alſo haps, tho” not ſown, if planted ; and ſaffron, and 
hemp, becauſe ſown ; ſhall go.to the executors. Law of 
77%. 380. 

But Mr, Wentworth thinks, that roots in gardens, as 
carrots, parſnips, turnips, ſkirrets, and ſuch like, ſhall 
not go to the executor, but to the heir; becauſe the 
cannot be taken without digging and breaking the foil. 
Went. 61, 62. | 

But lord Coke ſays, that if the teſtator. ſhallſet roots, 
his executors ſhall have that year's crop. 1 nfl. 55. 

If a man be ſeiſed for life or in fee or tail in his own 
right, or in the right of his wife, or for years in the right 
of his wife, and ſows the ground with corn, but dies be- 
fore it is ripe 3 his executors ſhall have it, and not the 
wife or heir: but graſs ready to be cut for hay, apples, 
pears, and other fruit on the trees, ſhall not go to the exe- 
cutors. And the reaſon of the difference is, becauſe 
the former comes not merely from the ſoil, without the 
induſtry or manurance of man, as the latter doth. Lato 
ef Tefl. 379. 

Yet if a leſſee at will ſows the land with hay ſeed, and 
by this increaſes the graſs, and the leſſor enters and ejects 
him, the leſſee ſhall not have it. 1 fl. 50. 

But for clover, ſaint fein, and the like, the reaſon of 
manurance, labour, and cultivation, is the fame as for 
corn; but no caſe hath occurred, wherein theſe matters 
have come in queſtion ; this kind of huſbandry having 
been in uſe only of late years, 

If the wife had a leaſe for years as executrix, and the 
huſband ſows the ground with corn, and dies before it is 
ripe; the corn ſhall go to his executors, at leaſt ſo much 
as is more than the yearly rent of the land: but if the 
huſband and wife were joint tenants of the land; ſhe 
ſhall have the corn, and not his executors, Law of 


700. 380. 
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If a parſon ſows his glebe land, and dies before ſcve. 
rance ; and after, his ſucceſſor is admitted inſtituted and 
inducted before the corn is cut: it ſhall go to the execy. 
tors or adminiſtrators of the deceaſed, wao mult pay tithes 
thereof to the ſucceſſor. 1 Rolls Abr. 655. 

12. Things that are affixed to the tenement, and are 
made parcel of the freehold, ought not to be put in the 
inventory; becauſe theſe belong to the heir, and not to 
the executor. Swin. 427. 

And therefore the glaſs annexed to the windows of the 
houſe, becauſe they are parcel of the houſe, ſhall deſcend 
as parcel of the inheritance to the heir, and the executors 
ſhall not have it. And although the leſſee himſelf, at his 
own coſt, do cauſe the glaſs to be put into the windows, 
yet the ſame being parce] of the houſe, he cannot take 
the ſame away afterwards, without danger of puniſhment 
for waſte, Neither is there any material difference in 
law, whether the glaſs were annexed to the window with 
nails, or in other manner, either by the lord or by the 
tenant; for being once affixed to the freehold, the ſame 
cannot be removed by the leſſee, but ſhall belong to the 
heir, and not to the executors : and therefore the ſame is 
not to be put into the inventory, as part or, parcel of the 
goods of the deceaſed. Sunn. 421. 

The like may be concluded of warnſcot ; that it ought 
not to be put into the inventory, as parcel of the goods 
of the deceaſed : for being annexed unto the houſe, either 
by the leſſor or by the leſſee, it is parcel of the houſe. Ard 
there is no difference whether it be affixed with great nails 
or little nails, or by ſcrews, or irons thruſt through the 
poſts or walls of the houſe; for howſocver it be affixed, 
either in manner, aforeſaid, or in any other manner, it is 


Inventory. 


' parcel of the freehold ; and if the executors ſhall remove 


it, they are puniſhable for the ſame. Swin. 421. 

And not only glaſs and wainſcot, but any other ſuch 
like thing, affixed to the freehold, or to the ground, with 
mortar and ftone, as tables dormant, leads, manger, and 
ſuch like ; for theſe belong to the heir, and not to the 
executor : and therefore they are not to be put in the in- 
ventory of the deceaſed's goods, Swin. 421. 

So alſo of mill-Aones, anvils, doors, keys, window ſhutters ; 
none of theſe be chattels, but parcel of the freehold, or 
thereto pertaining ; and therefore ſhall not go to the exe- 
cutors. Went. 61. | 

An executor taking away a furnace, which was ſet in 


the middle of an houſe, and not fixed to any wall; the 


heir 
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heir brought an action of treſpaſs againſt him: and it 
was adjudged for the heir, that this ſhould go as part of 
the freehold and inheritance of the heir. But in the caſe 
of Day and Auſlin, Walmſley ſaid, that lord Dyer's opi- 
nion was, that where the furnance is not affixed to the 
wall, the leſſee might within his term take it away; but 
not if it was fixed to the wall, for there it would ſtrengthen 
the houſe. Law of Teft. 380. 

Picture and glaſſes, though, generally ſpeaking, not part 
of the freehold, yet if put up inſtead of wainſcot, or 
where otherwiſe wainſcot would have been put, ſhall go 
to the heir ; for the houſe ought not to come to the heir 


maimed or disfigured. 2 Vern. 508. Law of Teſt. 380, 

81. 
; But in the caſe of Harvey and Harvey, M. 14 Geo. 2. 
In trover by the executor againſt the heit; it was held by 
Lee chief juſtice, that hangings, tapeſtry, and iron backs to 
chimnies, belong to the executor ; who recovered accord- 
ingly againſt the heir. Str. 1141. 

And the law ſeemeth now to be held not fo ſtrict as 
formerly ; and if theſe things can be taken away without 
prejudice to the fabrick of the houſe, it ſeemeth that the 
executor ſhall have them ; as tables, although faſtened to 
the floor; furnaces, if not made part of the wall; grates, 
iron ovens, jacks, clock caſes, and ſuch like, although 
fixed to the freehold by nails or otherwiſe, 

Dec. 14. 1743; Lawton and Lawton. The queſtion 
was, Whether a fire engine (et up for the benefit of a col 
liery by a tenant tor lite, ſhall be conſidered as perſonal 
eſtate, and go to his executor, or fixed to the freehold, 
and go to a remainder man. For the plaintiff (who was 
a creditor of the tenant for life) evidence was read, to 
prove that the fire engine was worth, to be ſold, 3 50 l.; 
and that it is cuſtomary to remove them; and that in 
building of ſheds for ſecuring the engine, they leave holes 
for the ends of timber, to make it more commodious for 
removal, and that they are very capable of being carried 
from one place to another. And it was argued, that the 
teſtator was dead greatly indebted ; and it would be hard, 
when he has been laying out his creditors money in erect- 
ing this engine, that they ſhould not have the benefit of 
it, but that the ſtrict rule of law ſhould take place. And 
it was compared to the caſe of a cyder mill, which is let in 
very deep into the ground, and is certainly fixed to the free- 
bold; and yet lord chief baron Comyns, at the aſſizes at 
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ecutor againſt the heir, was of opinion that it was per- 
ſonal eſtate, and directed the jury to find for the executor, 
On the other band, for the defendant, evidence was pro. 
duced to ſhew, that the engine cannot be removed with. 
out tearing up the foil, and deſtroying the brick work, 
By the lord chancellor Hardwicke : This is a demand by 
a creditor of Mr. Lawton who ſet up the fire engine, to 
have the fund for payment of debts extended as much as 
poſſible, *Tis true, the court cannot conſtrue the fund 
for aſſets further than the Jaw allows; but they will do 
it to the utmoſt they can in favour of creditors. This 
brings on the queſtion of the fire engine, whether it ſhall 
be conſidered as perſonal eſtate, and conſequently applied 
to the increaſe of aflets for payment of debts. Now it 
appears in evidence, that in its own nature it is a perſonal 
moveable chattel, taken either in part, or in groſs, before it 
is put up. But then it is infiſted, that fixing it in order 
to make it work, is properly an annexation to the free. 
hold. To be ſure, in the old caſes, they go a great way 


upon the annexation to the freehold z and fo long ago as 


Henry the ſeventh's time, the courts of law conſtrued 
even a copper and furnaces to be part of the freehold, 
Since that time, the general ground the courts have gone 
upon of relaxing this ſtrict conſtruction of law is, that 
it is for the benefit of the publick to encourage tenants 
for life, to do what is advantageous to the eſtate during 
their term. What would have been held to be waſte in 


Henry the ſeventh's time, as removing wainſcot fixed 


only by ſcrews, and marble chimney pieces, is now al- 


lowed to be done. Coppers, and all forts of brewing, 


veſſels, cannot poſſibly be uſed, without being as much 
fixed as fire engines; and in brew houſes eſpecially, pipes 
muſt be laid through the walls, and ſupported by walls; 
and yet, notwithſtanding this, as they are laid for the 
convenience of the trade, landlords will not be allowed 
to retain them. This being the general rule, confider 
how the. caſe ſtands as to the engine which is now in 
9383 It is ſaid, there are two maxims which are 

ong for the remainder man: Firſt, That you ſhall not 
deſtroy the principal thing, by taking away the acccllory 
to it. And this is very true in general, but doth not 
hold in the preſent caſe; for the walls are not the prin» 
cipal thing, as they are only ſheds to prevent any injury 
that might otherwiſe happen to it. Secondly, It has 
been faid, that it muſt be deemed part of the eſtate, be- 


cauſe it cannot ſubſiſt without it. Now collieries for- 
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merly might be enjoyed before the invention of engines; 
and therefore this is only a queſtion of majus and minus, 
whether it is more or leſs convenient for the colliery. 
There is no doubt but the caſe would be very«clear as 
between landlord and tenant, It is true, the old rules of 
law have indeed been relaxed chiefly between landlord 
and tenant, and not fo frequently between an anceſtor 
and heir at law, or tenant for life and remainder man. 
But even in theſe cafes, it admits the conſideration of 
public conveniency for determining the queſtion. I think, 
even between anceſtor and heir, it would be very hard 
that ſuch things ſhould go in every inſtance to the heir. 
One reaſon that weighs with me is, its being a mixed 
caſe between enjoying the profits of the land, and 
carrying on a ſpecies of trade; and conſidering it in this 
light, it comes very near the inſtances in brewhouſes of 
furnaces and coppers. That caſe alſo of the cyder mill, 
between the executor and the heir, is extremely ſtrong z 
for though cyder is part of the profits of the real eſtate, 
yet it was held by lord chief baron Comyns, a very able 
common lawyer, that the cyder mill was perſonal eſtate 
notwithſtanding, and that it ſhould go to the executor. 
It doth not differ it in my opinion, whether a ſhed over 
ſuch an engine be made of brick or wood; for it is only 
intended to cover it from the weather and other in- 
conveniencies. This is not the caſe between an anceſtor 
and an heir, but an intermediate caſe between a tenant 
for life and remainder man, The reaſon of the thing 
weighs moſt in favour of the tenant for life ; and is like 
the caſe of corn growing, which ſhall go to the executor, 
and not to the heir or remainder man, it being for the be- 
nefit of the kingdom that corn ſhould be ſown, It is 
very well known, that little profit can be made of coal 
mines without this engine ; and tenants for life would be 
diſcouraged in erecting them, if they muſt go from their 
repreſentatives to a remote remainder man, when the te- 
nant for life might poſſibly die the next day after the en- 
gine is ſet up. Theſe reaſons of publick benefit and con- 
venience weigh greatly with me, and are a principal in- 
gredient in my preſent opinion. Upon the whole, 1 think 
this fire engine ought to be conſidered as part of the 
perſonal eſtate of Mr, Lawton, and go to the executor 
for the increaſe of aſſets. And decreed accordingly. 


3 Athyns, 13. 
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13. But if a man be ſeiſed of a houſe, and poſſeſſed Heir loom. 


of divers heir - looms, that by cuſtom have gone with the 
| houſe 
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houſe from heir to heir; it ſeemeth that theſe, although 
no part, of the freehold, ſhall go to the heir, and not to 
the executor ; and therefore ought not to be put into the 
inventory. 1 Inf. 185. 

So if an incumbent enter upon a parſonage houſe, in 
which are hangings, grates, iron backs to chimnies, and 
ſuch like, not put there by the laſt incumbent, but which 
have gone from ſucceflor to ſucceſſor ; the executor of the 
laſt incumbent ſha!l not have them, but it ſeemeth that 
they ſhall continue in the nature of heir looms : but if 
the laſt incumbent fixed them there only for his own con. 
venience ; it ſeemeth that they ſhall be deemed as furni. 
ture, or houſhold goods, and ſhall go to his executor, 

14. Writings, and evidences, which touch the inhe. 
ritance, ſhall go to the heir, and not to the executor, 
Went. 62. | 

And Swinburne ſays, that a box enſealed, or the chef 
with evidence of the land, though the ſame be not affixed 
to the freehold, yet becauſe they contain thoſe things 
which belong to the heir, they alſo belong to the heir, and 
not to the executors : and therefore they are not to be 
put into the inventory of the deceaſed's goods. Stir. 
421. 

But as to this, Ralle makes a diſtinction, and ſaith, If 
the writings which concern the inheritance are in a cheſt, 
the executors ſhall have the cheſt, and the heir the writ- 


ings. But if the cheſt be ſhut, the heir ſhall have the 


cheſt alſo; but if it be not ſhut, the executor ſhall have 
the cheſt. 1 RolPs Abr. 915. 

But the author of the Law of Teflaments obſerveth, that 
this diſtinQion ſeemeth not to be well taken; for if it be 
a box purpoſed for the keeping of the deeds, the heir 


| ought to have it whether locked or open: on the other 
hand, if it be a box deſigned for other uſe, as for the 


keeping linen ; it cannot be ſaid to be appurtenant to evi- 
dences, altho* ſome be in it, for ſo may other things allo; 
or perhaps it may be a cheſt or cabinet of great value, 
ſurely this ſhall not go to the heir, when. perhaps there 
is not perſonal eſtate ſufficient to pay the teſtator's debts. 
Law of Teſt. 381. | 

If a further diſtinction ſeemeth neceſſary, it might be 
this: that if the executor will not open the box, and de- 
liver the writings, the heir rather than not have the writ- 
ings may take the box alſo; but if the executor will de- 
liver the writings, and retain the box, it doth not ſeem 


that one box more than another can be ſaid to be appur- 
tenant 
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tenant to writings, ſo as to deveſt the property thereaf out 
of the executor. 


.15., By the,21 K. 8. c. 5. 5. If the perſon deceaſed 


ſhall deviſe any lands, tenements, or hereditaments to be 
ſold, neither the money thereof coming, nor the profits of 
the (aid lands for any time to be taken, ſhall be gauges 
25 any of the goods or chattels of the ſaid perſon ſp deceaſed, 


16. But what ſhall we ſay to thoſe goods, which may. Wife's parapliers 
ſeem to belong to the wife rather than to the huſband, as alia (5). 


her apparel, ber bed, ber jewels, or ornaments for her 
perſon ; whether are they to be put into the inventory of 


the huſband's goods, yea or nay ? By the ciyil law, thoſe. 


belonging to the wife, which be called bona paraphernalias 
ate not io be put into the inventory of her huſband's 
goods, neither are they ſubject unto the payment of the 


huſband's, debts; but whether the wife's apparel, with - 


her bed, jewels, and ornaments for her perſon, be com- 
prehended amongſt thoſe goods which the, law, calleth 
bona paraphernalia, is the matter in queſtion. And it 
ſeemeth rather that they are not (ſaith, Swinburne) ;, her 
convenient apparel, agreeable to her degree, only except: 
ed, Otherwiſe, whatſoever goods belong to the wife, arg 
preſently by. virtue of the marriage become the huſband's, 
the property thereof being, changed and. transferred fro 
the wife to.the huſband, Inſomuch that without her huſ- 
band's licence gr conſent, ſhe cannot diſpoſe thereof, neiy 
cher by ach in ber lifetime, nor at ber death by her. laſt 
will, which ſhe. might do if they were bona patapherna- 
lia; wherefore thoſe goods being the huſband's, agd not 
the wife's, and the property thereof being in him and. not 
in her, it may be concluded, that in conſtruction of law, 
thoſe goods above mentioned, and namely the wife's jewels, 
chains, and borders, are to be put into the-inyentory of, the 
deceaſed huſband's goods. Sin. 422. | 

Rolle ſays, The wife after the death of her huſband ſhall 
have convenient apparel for her body, and not the execu- 
tors of her huſband 3 and of this convenience the. court 
muſt be the judge. But ſhe ſhall not have exceſſive, ap- 
parel; and if (ſhe takes more than is convenient, ſhe. ſhall 

taken to be an executor,of her own wrong. 1 Koll's 
Ar. 911. Lew of Teſt. 383, 384. Hite att: 
And if the huſband deliver to his wife a piece of cloth 
for to make a garment, and dieth; although that this was 
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(5) See Marriage, II. 4. 
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not made into a garment in the life of the huſband, yet 
the wife ſhall have this, and not the executor of the huſ. 
band ; inaſmuch as it was delivered to her to this intent: 
but againſt the debtee of the huſband, the wife ſhall haye 
no more apparel than. is convenient. 1 RolPs Abr. 911. 
But in the caſe of Hafling and Douglas, H. 9 Cha, 
A chain of diamonds and pearl, worth 370 l., uſually 

worn by Sir John Davis's wife, who was daughter of the 
earl of Caſtlehaven, being by her huſband's will deviſed 
from her; Berkeley and Jones were of opinion, that ſhe 
being the daughter of a nobleman, and permitted to ule 
them frequently as ornaments of her perſon, and they be. 
ing convenient for her degree, ſhe ſhould have them 23 
her paraphernalia; and when there are not debts to be 
id (as it doth not appear that there are any in this caſe), 
the ſhall have them againſt the executors or adminiftrators 
of her huſband, and the huſband cannot diſpoſe of them 
from his wife by his will; but inſtantly by his death, the 
poſſeſſion of them being in the wife's cuſtody, the pro- 
petty is veſted in her, and the huſband cannot give them 
away ; for it is not reaſonable the huſband ſhould leave 
her naked of thoſe jewels which ſhe uſually did wear, and 
are fit according to her calling to wear. But Richardſon 
and Croke were. of opinion, that the will was good, and 
that ſhe may not take them contrary to the deviſe ; but if 
the huſband had not made his will of them, but had left 
them to the diſpoſition of the law, and the queſtion had 
been betwixt the executor or adminiſtrator and the wife, 
where there be not any debts or legacies to be paid, or 
where there be aſſets to pay all debts and legacies beſides 
thoſe jewels ; there peradventure, the law will allow her 
to take, and to enjoy them as her paraphernalia, Cr: 
Car. 343. 1 RolFs Abr. 911. 

But in the caſe of Carey and Appleton, M. 26 C. 2. 
The huſband deviſed the jewels, which were the pari- 
phernalia of the wife, and died: They were decreed to 
the wife. 1 Cha. Ca. 240. 

And by Macelesfield lord chancellor : Bona parapher- 
nalia are not deviſable by the huſband from the wife, any 
more than beir-Jooms from the heir; ſo that the right of 
the wife to ber paraphernalia is to be preferred to that of 
a _ 1 P. Will. 730. 

ut it is ſaid, that bona paraphernalia ſhall not be re- 
tained by the wife againſt debris. And in the caſe of Stubb: 
and Stubbs, H. 31 C. 2. it was held, that where the real 
eſtate is chargeable, together with the perſona), for - 
* | paymen 
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payment of debts, and the perſonal eſtate is deficient, the 
bons paraphernalia ſhall be liable before the real eſtate 
ſhall come in. Cha Ca Finch. 415. 

Bat in the caſe of Tipping and Tipping, M. 1721. By 
Macclesfield lord chancellor: Bona paraphernalia are 
liable to debts in favour of creditors only, and not in fa. 
vour of the heir at law. 1 P. Will. 730. 

And if creditors of the teftator by judgment take the 
jewels after his death in execution, when the heir or ex- 
ecutor or truſtees have other aſſets ſufficient to pay ſuch 
debts; this is a default in the truſteee, for which the 


widow ought not to ſuffer as to her bona paraphernalia. 
2 P. Will. 80. 

And in Northey and Nortbey, Dec. 6, 1740; lord Hard- 
wicke ſaid, that the late caſes have gone ſo far in the 
point of paraphernalia, that they have conſidered a wife 
in the nature of a creditor, and as having a lien upon 
real eſtate. Though the jewels in the preſent caſe were 
worth 3000 l., yet (he ſaid) the value makes no altera · 
tion: and that there are ſeveral caſes where there have 
deen debts ſtanding out againſt the huſband, and yet the 
wife has been admitted as a creditor to the value of the 
paraphernalia, even upon truſt eſtates created for payment 
of debts. 2 Ath. 78, 79. | 

And in the caſe of Incl:don and Northcote, Mar. 2. 
1746 it was ſaid by lord Hardwicke, that where there 
is a truſt eſtate, charged with payment of debts, which is 
ſufficient for that purpoſe, ſhe may come round upon the 
truſt eſtate to be reimburſed to the value of her parapher- 
nalia, if the perſonal has been exhauſted by her huſband's 
creditors. And ſo it hath been determined in ſeveral caſes, 
3 4. 438. (i) 

And in Snelſen and Corbet, June 16. 1746; where the 
queſtion was, whether paraphernalia ſhall be liable to the 
payment of ſimple contract creditors and legacies : Lord 
Hardwicke ſaid, At law, where the huſband dies indebt- 
ed, the widow cannot have her paraphernalia ; but this 
court doth not determine ſo ſtrictly: for if the perſonal 
eſtate hath been exhauſted in payment of ſpecialty cre- 
ditors, ſhe ſhall ſtand in their place as to ſo much upon 
the real aſſets of the heir at law; for ſhe has a prior right, 
and a ſuperior one to legatees, who take only from the 
dounty of the teſtator. 3 Ath. 369. 


Finn. 


(0 See Boynten v. Parkburft, 1 Bro. 576, 
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Alſo if an huſband pledges the wife's paraphernalia, 
and dies leaving a ſufficient eftate to redeem the p 
and pay all his debts ; ſhe ſhall be intitled to have it re. 
deemed out of the huſband's perſonal eſtate. —— But the 
huſband may zlienate the ſame in his lifetime. 3 44, 

er 8 | | 
8 where a daughter's portion was to be paid out of 
ker father's perſonal eſtate , the court would not allow the 
widow to retain. her paraphernalia, Cha. Ca. Finch. 146, 

And where by marriage articles it was agreed, that the 
wife ſhould have no part of the huſband's. perfonal eſtate, 
but what he ſhould give ber by his will; it was declared 
by the court, that this bars her of her paraphernalia, and 
from jewels given to her by her. huſband in his lifetime, 
2 Fern. 83. (0 | 
Vet notwithſtanding all that hath been ſaid, if we ſhall 
reſpect what bath been uſed and obſerved, ſuch hath ever 
been the general and ancient cuſtom or rather courteſy of 
the province of York, as thereby widows have been to- 
lerated, to reſerve to their own uſe, not only their appa- 
rel, and a convenient bed, but a coffer with divers things 
therein neceſſary for their own perſons; which things 
have been uſually omitted out of the inventory of their 
deceaſed huſband's goods, unleſs peradventure the hub 
band was ſo far indebted, as the reſt of his goods would 
not ſuffice to diſcharge the ſame; in which caſe the wiſe's 
jewels, chains, and borders, and ſuch like, being things 


of decency or ornament, and not of neceſſity, have been, 


uſually prized and put into the inventory amongſt other 
goods of the deceaſed, towards the payment of his debts; 
and ſo they ought to be. Swin. 422. 

17. Goods to which the huſband is intitled in right ol 
his wife, and as adminiſtrator to her, are not to be put 
in the inventory after her death; but things which are in 
action muſt be put in. Swin. 422. God. O. L. 153. 

In the caſe of Sir John St. John, T. 15 Cha. the lady 
C. was poſſeſſed of divers leaſes, and conveyed them in 
truſt, and afterwards married with A. B. The lady te- 
ceived the money upon the leaſes, and with part of the 
money bought jewels, and other part of the money ſue 
left, and died. A. B. takes letters of adminiſtration of the 
goods of his wiſe.z and in a ſuit in the eccleſiaſtical court, 
the court would have compelled him to have given an 


— 


„ _ 
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(4) S. P. Read v. Snell, 2 A 642. 
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account of the jewels, and for the monies, to have put 
them into the inventory. But the opinion of the whole 
court of king's bench was, that he ſhould not put them 
into the inventory; becauſe the property of the jewels 
was abſolutely in him as huſband, and he had them not 
2s adminiſtrator : but ſuch things as be in action, and 
which he ſhall have as adminiſtrator, he ſhall be ac- 
countable for, and they ſhall be put into the inventory. 
And for the money received upon truſt, it was refolved 
that the ſame was the money of the truſtees, and the wife 
had no remedy for it but in equity; and therefore the 
huſband ſhall have it as adminiſtrator, And in that caſe 
it was reſolved, that if a woman do convey a leaſe in truſt 
for her uſe, and afterwards marrieth, in ſuch caſe it lieth 
not in the power of the huſband to diſpoſe of it ; and if 
the wife die the huſband ſhall not have it. Mar. 44. 
Swin. a. 423. 0 

18. By the aforeſaid conſtitution of Othobon, the in- 
ventory ſhall be made in the preſence of ſome credible 
perſons, who ſhall competently underſtand the valus of the 
drceaſed's goods : for it is not ſufficient to make an inven- 
tory, unleſs the goods therein contained de particularly 
valued and appraiſed by ſome honeſt and ſkilful perſons, 
to be the juſt value thereof in their judgments and con- 
ſciences, that is to ſay, at ſuch price as the ſame may be 
ſold for at that time, Stoin. 425, 426. 

But as to the value of the goods upon the appraiſement, 
it is not binding, nor very much regarded at the common 
law; for if it is too high, it ſhall not be prejudicial to 
the executor or adminiſtrator and it it be too low, it 
ſhall be no advantage to him: but the very value found 
by the jury when it comes in queſtion -whether the ex- 
ecutor hath fully adminiftred, or hath aſſets or not, is that 
which is binding. Swin, 426. Went. 83, 84. : 

19- By the aforeſaid conſtitution of archbiſhop Strat- 
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In what caſes an 


fard, the inventory ſhall be delivered to the ordinary, within — 


a time to be appointed by his diſcretion. Not arbitrarily 
(faith Lindwood) but in a reaſonable manner, according 
to the exigency of perſons, things, and places. Lind. 
177. | 
And as the time for exhibiting ſuch inventory, is left 
to the diſcretion of the ordinary; ſo may he remit the 
making of an inventory, for a reaſonable cauſe: as where 
it may be expedient, that the quantity of the goods ſhould 
not be divulged. Lind. 176. | 
As was done in Boon's caſe, July 18. 1682. Who dy- 


ing poſſeſſed of a large perſonal eſtate, made his eldeſt ſon 
N X 3 executor, 
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executor, and among other bequeſts, -gave his ſecond fon 
2000 J., to be paid at three ſeveral payments. The ſaid 
ſecond fon took out proceſs againſt the elder brother, and 
cauſed him to be cited before the judge of the prerogative 
court (where the will was proved) in order to compel 
him to bring in an inventory. But it appearing to the 


judge, that the two firſt payments were made, and the 


third offered to be made ; he gave ſentence, that there 
wos no need of an inventory at the inſtance of the plain. 


tiff; which was confirmed by the delegates, firſt upon 


= and afterwards upon a commiſſion of reviey, 
470. | 
20. Altho' appraiſements and inventories ſhall not be 
made according to the eccleſiaſtical law, nor to the ſtatute 
aforeſaid : yet, by the practice of the courts, if the goods 
of the deceaſed ſhall be appraiſed by any honeſt perſons of 
the neighbourhood, and reduced into an inventory, and 
afterwards the ſaid inventory ſhall be in due time exhi. 
bited before the judge who proveth the will or granteth 
the adminiſtration, upon the oath of the executor or ad- 
miniſtrator, ſuch inventory ſhall receive credit in all 
cauſes and courts, and he that exhibiteth the ſame ſhall 
be freed from the burden of proving the truth of the in- 
» that is, that the deceaſed had no more goods; 
and he retorteth the proof of any goods having been 
omitted, upon the legatary or other perſon pretending in- 
tereſt in the goods of the deceaſed. 1 Ought. 344. 

By which oath of the executor or adminiſtrator is to be 
underſtood, the oath which he took at the time of granting 
the probate or adminiſtration : unleſs the party be called 
afterwards to exhibit an inventory upon, his corporal 
oath ; for then he ſhall again take a ſpecial oath of the 
truth of the inventory, notwithſtanding the former gene- 
ral oath that he took at the time of granting the probate 
or letters of adminiftration. Id. 

21. For ſometimes it is demanded, and by the judge 
decreed, at the inftance of the party haviog intereſt in the 

of the deceaſed, that an inventory be exhibited upoa 
the oath of the executor or adminiſtrator, before the iſſu- 
ing of the probate or letters of adminiſtration under ſeal : 
and then, notwithſtanding the former general oath had 
been taken for the faithful execution of the will or ad 
miniſtring the goods of the deceaſed, and for exhibiting 
a true inventory, 2 ſpecial oath hath been uſed to be taken, 
at the time of exhibiting the inventory, of the truth 
thereof; and that, either perſonally, or by virtue of 2 
cammiſlion. 1 Ought. 344. 1 
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And ſometimes, before the granting, or at leaſt before 
the iſſuing of the probate or letters of adminiſtrativn, (in- 
ſtead of an inventory of the goods of the deceaſed upon 
the oath of the party,) at the requeſt of ſome perſon having 
intereſt, the judge iſſueth a commiſſion for the appraiſe- 
ment and true valuation of the goods rights and credits, 
and inſpection of the obligations, leaſes, and other writ- 
ings and papers whatſoever, concerning the perſonal eſtate 
of the deceaſed, at the houſe of the deceaſed, or elſewhere, 
whereſoever his goods rights or credits remain or be, on 
ſuch a day or days, with continuation and prorogation of 
the time and place, as ſhall be needful. 77. - 
Alſo in theſe caſes, there uſually iſſueth a monition 
2gainſt the other party in ſpecial, and all others in gene- 
ral, with whom any of the goods rights or credits of the 
deceaſed remain and be, that they exhibit or ſhew, or 
cauſe to be exhibited or ſhewed, really and with effect, 
to the appraiſers by virtue of the commiſſion aforeſaid 

pointed, at the time and place of the execution there- 
of, the aforeſaid goods rights and credits of the ſaid de- 
ceaſed, and alſo the bonds, leaſes, and other writings and 
paper, concerning the perſonal eſtate of the deceaſed re- 
maining or being with them or any of them, to the end 
that they may be appraiſed and put in the inventory: on 
pain of Jaw, and of contempt. 1 Ought. 344, 5- 

And ſuch commiſſion being duly executed, the inven- 
tory is brought in and exhibited, ſigned by the hands of 
the commiſhoners or appraiſers or two of them at the 
leaſt ; without the oath of the party for the truth thereof, 
1 Ought. 345. | 

And in ſuch caſes an inventory alſo is often required 
upon the oath of the executor or adminiſtrator, of ſuch 
3 deceaſed as have been already diſpoſed of. 


But after the inventory is exhibited, a creditor ſhall _ 


not be admitted to object thereto in the eccleſiaſtical 


court; for the ſtatute of 21 Hen. 8. which requires the 
executor or adminiſtrator to make an inventory, only in- 
joins them to deliver it upon oath into the keeping of the 
ordinary, and the ordinary by the ſaid ſtatute is required 
to receive the ſame ſo preſented or tendred to be delivered. 
As in the caſe of Catch/ide and Ouington, T. 6 G. 3. It 
was moved for a prohibition to the eccleſiaſtical court, on 
behalf of Mrs, Catchſide the adminiſtratrix. The cafe 
was, ſhe had been cited into an inferior eccleſiaſtical court, 


at the promotion of Anne Ovington a creditor, to ex- 
X 4 hibit 
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hibit an inventory, She brought one in ; and the ere, 
ditor objected to it. There was a decree for the cre, 
ditor, The adminiftratrix appealed to the ſuperior eccle. 
ſiaſtical court. which affirmed the decree. I he ſuggeſtion 
for a prohibition was their want of juriſdiction; Unto 
which it was anſwered, on ſhewing caule, that it bein 
after ſentence, it was now too late for a prohibition, un. 
leſs it ſhall appear that they have determined contrary ta 
law. By lord Mansfield and the court: It appears up. 
on the face of the proceedings, that the ſpiritual court 
hath no juriſdiction.— And the rule for a prohibition was 
made abſolute. Bur. MHansf. 1922. 

22. By the 13 Ed. 1. ſt. 1. c. 23. Execu'ors ſhall have 
a writ of account, and the ſame action and proceſs in the ſam 
writ, as the teſt tor might have had if he had lived. | 

By the common law, executors thould not have an ac. 
tion of account, for an account to be made to the teſtator, 
becauſe the account reſted in privity; for remedy whereof 
this action was made. But by the law of merchants, an 
action cf account did lie for executors. 2 nfl. 404. 

By the 4 Ed. 3. c. 7. Whereas in times paſt, executors 
have not h d actions for a treſpaſs done to their teftators, as of 
the goods and chattels of the ſame teflators carried away in 
their life, and ſo ſuch treſpaſſes have hitherto remained un- 
puniſhed ; it is enatted, that the executors in ſuch caſes ſhail 
have an action againſt the treſpaſſers, and recover their da- 
mages, in like manner as they whoſe executors they be ſhuld 
have had if they were in life. ; 

By the 25 Ed. 3. ſt. 5.c. 5. Executirs of executors ſhall 
have actions of debts, accounts, and of goods carried away of 
the firſt teflatars, and executions of ſtatute merchants aud re- 
cegni- ances made in court of record to the firſt teſtatar, in the 
ſame manner a: the firſi te/tator ſhould have had if he were 
in life ; and the fame executors of executors ſhall anſwer to 
other of as much as they haue recovered of the goods of ibe 
firſt reflators, as the firft executors ſhould de if they were m 


Full life. 


23. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. I 
caſe where a"man dieth inteſiate; the perſons deputed by the 
ordinary to adminiſter his goods. ſhall have an action to demand 
and receder as executors, the debts due to the perſon inteſſate 
in the king s court, for to adminifler and diſpend for the ſoul 
F tbe dead; and fhall anſwer alſo in the kings court, to other 
79 to hom the dead perſon was helden and bound, in the fam? 
"manner as executors ſhall anſwer : and they ſhall be accountable 


Anne 
Mills. Inventory. 

to the ordinary, at "executors be in the caſe of teſtament, as 

well of the time paſt as of the time to come. N 
Before this act, by the common law, adminiſtrators had 
no property in the goods and chattels as executurs had: 
nor could they recover debts as executors could do; but 
by this ſtatute they are enabled in both thoſe reſpects: 
and further, whereas by the common law they were 
charged by the name of executors, now they ſhall be 
charged by the name of adminiſtrators. Gib 198. | 
24. By the 32 H. 8. c. 37. Zoraſmuch as by the order 
of the common law, the executors or admmiſtrators of tenants 
in fee ſimple, tenants in fee tail, and tenants for term of life, 
of rent ſervices, rent charges, rent jecks, and fee farms, have 
no remedy to recover ſuch arrearages of the ſaid rents or fee 
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arms as were due unto the teftators in their liues, nor yet ibe 


heirs of ſuch teſiator, nor any perſon having the reuerſion 
his eſtate after his deceaſe, may diſtrain or have any lawful ac- 
tion to levy any ſuch arrearages of rents or fee farms, due unto 
him in his lifetime as is aforeſaid ; by reaſon whereaf the te- 
nants of the demean of fuch lands, tent ments or hereditaments, 
out of which ſuch rents were due and payable, wha of right 
ought to pay their rents and farms at ſuch day and terms as 
they were due, de many times retain ſuch arrearag's in their 
gun hands, ſo that the executors and adminiſtrators of the 
perſons to whem ſuch rents or fee farms were due, cannot have 
or come by the ſaid arrearages of the ſame, towards the payment 
of the debts, and performance of the will of the ſaid te/lators; 
it is enafted, that the executors and admini/trators of every ſuch 
perſon to whom any ſuch rent or fee farm ſhall be due, and not 
paid at the time of his death, ſhail have an adtion of debt for 
all ſuch arrearages, againſt the tenant that ought to have paid 
the ſame, or again/t his executors or adminiſtrators ; or may 
dflrain for the ſame upon the lands and other hereditaments 
chargeable therewith, /o long as they continue in the ſeiſin or 
poſſeſſion of the ſaid tenant in demeſne, who ought immediately 
t1 have paid the ſaid rent or fee farm ja being behind, to the 
ſaid teſtator in his life; or in the ſeiſiu or poſſeſſion of any other 
perſon claiming the ſame only from the ſame tenant by purchaſe, 
gift, or deſcent ; in like manner and form as the teſtator might 
have done in his lifetime, and ſhall for the ſame dijireſs laws 
fully make avowry upon their matter aforeſaid. 1. 1. 
Provided that this ſhall not extend to any ſuch manor, lord= 
ſhip. er dominion in Wales, or in the marches of the ſame, 
whereof the inhabitants have uſed ti ne out of mind to pay unta 
ihe lord or owner thereof at his firſt entry into the ame, any 


Jum for the redemption and diſcharge of all duties 3 
g - 
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and penalties, whereof the ſaid inhabitants were eabl: 
any of 12 ſaid lords ancgſtors or predeceſſors "way ſri 
entry. 2. 8 6 

And if any man having in the right of bis wife any eſtai in 


fee ſample, fee tail, or for term of life, in any rents or fe 


farms, and the ſame ſhall be due and unpaid in the [cid wife's 

life ; the huſband after the death of his wife, his executors and 

admini(irators, may have an action of debt for the ſaid arriar. 

ages, againſt the tenant of the demeſne that ought to have paid 

the ſame, his executors or adminiſirators, or may diſtrain for 

the ſame, as he might have done if his wife had been living, 
make avowry upon his matter as aforeſaid. ſ. 3. 

And if any perſon ſhall have any rents or fee farms for tern 
of life of any other perſon, and the ſame ſhall be due and un. 
paid in the life of ſuch other perſon, and be dieth ; then be ty 

the ſame was due, his executors or adminiſtrators, 
laue an action of debt againſt the tenant in demeſne, that =o 
to have paid the ſame when it was firft due, his executors and 
edminiirators ; or may diftrain for the ſame upon ſuch land; 
and tenements out of which the ſaid rents er fee farms were 
iſſuing and payable ; in like manner and form as he might have 
done, if ſuch perſon by whoſe death the aforeſaid tate in the 
ſaid rents and fee farms was determined and expired had been 
in full life ; and the avowry for the taking of. the ſame difireſ; 
to be made as aforeſaid. 1. 4. 

And by the ſtatute of the 11 G. 2. c. 19. Hhera: 
where any lefſor or landlord, having only an eflate for off in 
the lands tenements or hereditaments demiſed, to die be- 

fore or on the day on which any rent is reſerved or made pay- 
able, ſuch rent or any part thereof is not by law recoverable, by 
the executors or adminiſtrators of ſuch leſſor or landlord ; nor ii 
the perſon in reverſion intitled thereunto, any other than for the 
uſe and occupation of ſuch lands tenements or hereditamenii, 
om the death of the tenant for life ; of which advantage, hath 
been often taken by the under-tenants, who thereby avoid paying 
any thing for the ſame; for remedy thereof it is enacted, that 
- where any tenant for life ſhall happen to die before or on tht 
day, on which any rent was reſerved or made payable upon any 
demiſe or leaſe of any lands, tenements, or hereditaments, which 
determined on the death of fuch tenant for life, that the execu- 
tors or adminiſtrators of ſuch tenant for life ſhall nd may, in 
an add ion upon the caſe, recover of and from juch under-tenant 
er under- tenants of fuch land; tenements or hereditaments, if 
fach tenant for life die on the day on which the ſame was made 
payable, the whole, or i, before ſuch day, then a propinting 
fach rent, according io the time ſuch tenant for life live, of uf 
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, or quarter of a year, or other time in which the ſai 
22 growing due, as gg ; making all juſt — 
or a proportionable part thereof reſpectively. |. 15. 

25. An executor may ſue another in the ſpiritual court 
touching his teſtator's goods, in this caſe, via. if a man 
deviſe or bequeath corn growing, or goods, unto one; 
and a ſtranger will not ſuffer the executor to perform the 
teſtament ; for this legacy, he ſhall ſue the ſtranger in 
the ſpiritual court, Swin, 18, 

But if a man take from the executor or adminiſtrator 
the goods of the deceaſed ; for this they muſt uſe their 
action of treſpaſs, and not ſue in the ſpiritual court: 
for they cannot ſue for the goods of the deceaſed in a 
court eccleſiaſtical, but at the common law. Stoin. 18. 
10 Med. 21. f | 

Alſo tenants may be ſued at the common law by exe - 
cutors or adminiſtrators for rent behind, and due to the 
teſtator or inteſtate in his lifetime, or at the time of his 
death; and they may for the ſame diſtrain the land charged 
with the rent. Swin. 18. 

26. All the executors do repreſent the perſon of the 
teſtator, and therefore they muſt all join in ſuit againſt 
others, and in ſuit by others they muſt all be made de- 
ſendants, or at leaſt ſo many of them as do adminiſter : 
for tho' executors themſelves muſt take notice by the 
will how many executors there be, and muſt frame their 
ſuit accordingly ; creditors and ſtrangers need not take 
notice of any more than do adminiſter, and execute the 
office of executor. Vent. 95. 

T. 6 Ja. Smith and Smith. The mother and her ſon 
an infant were made executors, and adminiſtration was 
granted to her during the minority of her ſon; ſhe mar- 
ried again, and then her huſband and ſhe as executrix 
brought an action of debt againſt the defendant, who 
pleaded in abatement that the infant was not named ; and 
upon a demurrer to that plea, 'it was held that the-plea 
was good: but if it had been ſet forth ſpecially in the 
declaration, that there was another executor under age, 
tho” not joined in the action, it might have been other- 
wiſe, Telu. 130. 1 Brownl. 101. | 

27. If one executor refuſe to undertake the executor- 
ſhip, then is the other executor to be admitted alone, and 
may execute the will, or commence any ſuit or be ſued 
alone, as if no other had been named executor. But if 
he alter his mind, and afterwards become willing, then 
(his former refuſal before the ordinary notwithſtanding 2 


In what courts 
to be brought. 


In what cafe . 
executors mutt 


all join. 
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he may join with the other executor who proved the will; 
and if he releaſe any debt due to the teſtator, the releaſe 


is as ſufficient, as it he had never refuſed. Which is to 
be underſtood, if he releaſed before judgment ; but after 


In what ca'e one 
may co what a}! 
my do. 


One executor 
cannot fuc n- 
other. 


judgment, being no party to the ſuit, he cannot acknow. 
ledge fativfaQtion, becauſe he was not privy to the judg- 
ment. $12. 325. 

And where there are ſeveral executors, and one of them 
refuſeth before the ordinary, and the reſt prove the will; 
he who refuſed may adminiſter when be will, and there. 
fore they who proved it, ought to name him in every ac. 
tion; but if they all retuſe, and the ordinary grants ad- 
miniſtration to another, then it is too late, for in ſuch 
caſe they cannot afterwards prove the will. 9 Co. 38. 
Henſlow's cale (1). 

28. Co-executors being in law but as one perſon, there. 
fore the act of one is the act of them all, and the poſſeſ- 
ſion of one is accounted the poſſeſſion of all, and the pay. 
ment of debts by or to one of them is the payment of or 
to all of them; and the ſale or gift of the teſtator's goods 
by one is the ſale or gift of all; and likewiſe a releaſe 
before judgment of one of them, is a releaſe of all 
Sroin. 328. 

But it is not ſo with adminiſtrators; for they have but 
one authority given them by the biſhop over the goods; 
which authority being given to many, is to be executed 
by all of them joined together, Lord Bacon's Tracls, 162, 
1 Ait. 460. 

Alſo one executor ſhall not be ebarged with the wrong 
or devaſtavit of his companion, and hall be no farther 
liable than far the aſſets which came to his hands. And 
therefore where an action was brought againſt two exe- 
cutors, and the jury found that the two and another were 
made executors, and that the third waſted the aſſets to 


the amount of bool. and died, and that only 161. came 


to the hands of the two others; the court held, that they 


ſhould be chargeable for no more than the 161. ; for'that 


it was the teſtator's folly to truſt ſuch a perſon, which 
muſt not turn'to the prejudice of the other executors. 
2 Bac. Abr. 395. 

29. Regularly, one executor cannot ſue another of his 
CO-executors, touching any thing relating two his teſtacer' $ 


* 


— 


([] Vide ſupra, Probate, 10, | 
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will ; or that is within the power, intereſt, duty, or office 
of an executor. 2 Bae. Abr. 396. (m) 

ut if the reſidue of the perſonal eſtate, after debts and 
legacies, be deviſed to both the executors, one of them 
may ſue the other in the ſpiritual court for a moiety ; for 
this is in the nature of a gift or legacy to him, and he 


may bring treſpaſs againſt the other executor if he takes 


it out of his poſſeſſion, or detinue if he detains it from 
him. 2 Bac. Abr. 396. 8 
Or, in ſuch caſe, he may have relief in equity. 

30. It: ſeemeth to be now ſettled, that where a man 
maketh two executors, and deviſeth to them the reſidue 
of his goods after debts and legacies paid; and one of them 
dieth, that the ſurvivor ſhall have the whole. 2 Lev. 20g. 
1 Vern. 482. 5 

So where a man deviſed all the reſt and reſidue of his 
goods chattels and perſonal eſtate, to two perſons, their 
executors and adminiſtrators, and one of them died; on 
a bill brought by his executor againſt the ſurviving de- 
viſee, it was held, that'the ſurvivor ſhould take the whole 
to his own uſe, and ſhould not be a truſtee as to the 
moiety for the repreſentative of him who is dead; and 
that they were to be conſidered as jointedants, where ſur- 
vivorſhip takes place, as well in cafes of chattels, as in 
caſes of inheritance. 1 Abr. Ca. Eg. 243. | 

31. The executor of an executor (where there is no 
joint executor) is exeeutor to the firſt teſtator, and hath 
right to all the profit, and is liable to all the charge that 
the firſt executor had, or was ſubject unto. But the one 
teſtator's' goods ſhall not ſtand charged for the other teſta- 
tor's debts, but each for his own. Sin. 329. 

If two be appointed executors, and the one maketh 
his teſtament, wherein he nameth his executor, and dieth, 
his co-executor ſurviving ;/ in this caſe, the executor of 
the executor is not to be joined with the executor ſurviv- 
ing, neither in the execution of the will, nor in ſuits or 
actions. And if the executor of the executor have any 
goods or chattels in his hand, which did belong to the 


1 


(m) But if a debtor make his creditor and another perſon 
executors, and the creditor abſtain from proving the will, or 
acting as executor, he may maintain an action againſt the other, 
for his debt due by the teſtator. Rawlin/on Y. Shaw, 3 T. Rep. 
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firſt teftator, the executor of the ſame teſtator ſurviving 
may have an action againſt the executor of the executor 
for the ſame: for the power of the executor who died 
firſt was determined by his death, the other then ſurviving, 
Swin. 324, 325. 
Swinburne ſays, the executor of an executor cannot ſell 
the land of the firſt teſtator. Swin. 329. 
But in the caſe of Rolls and Maſon, T. 10 Ja. Where 
the deviſe was, that the executor ſhould ſell ; it was held, | 


that the executor of the executor might ſell, tho? not in authi 
being at the time of the deviſe. 2 Brownl. 194. frat 
So in the caſe of Garſoot and Garfoot, MA. 15 C. 2. they 
Lands were deviſed to be ſold by the executor. The offic 
executor died. The youngeſt children, for whoſe benefit 3 
the fale was ordered, preferred a bil! againſt the heir. his e 
The heir demurs; becauſe it was but an authority in the judg 
executor, which is dead with him. But the demurrer ment 


was over-ruled. 1 Cha. Ca. 35. 

But the adminiſtrator of an executor is not liable: 
As in the caſe of Tucker and Towel, MA. 9 G. 2. There 
was a libel in the ſpiritual court for a legacy. The de- 
fendant pleaded that it was a legacy given by the will 
of the teſtator, whoſe executor is dead, and he the de- 
fendant. is adminiſtrator of the executor, and therefore 
is not liable for the legacies. Which plea the ſpiritual 
court refuſed, and therefore he applies for a prohibition, 
—By lord Hardwicke chief juſtice : No doubt but the 

' ſpiritual court hath a general juriſdiction in ſuits for 
legacies ;z but the queſtion is, whether they have in this 
ſuit as it is now brought, And I think they have not. 
For if an executor dies inteſtate, there is no privity be- 
tween his adminiſtrator and the teſtator; and in order to 
continue the privity, there are adminiſtrations de boni 
non granted, which is the conſtant courſe. Now here 
is a ſuit againſt the adminiſtrator of the executor, who 
is not adininiſtrator de bonis non of the firſt tęſtator: ſo 
that there is no privity, But it is ſaid, that here is 
what amounts to an allegation that this adminiftrator 
was poſſeſſed of the teſtator's goods, and ſo may be 
charged as executor of his own wrong. That doth not 
appear. But ſuppoſe it had been ſo, that would not be 
a ground to maintain this ſuit, but in that caſe there 
ſhould be an adminiſtrator de bonis non ſet up, and he 
might then call him to an account in a court of equity; 
for the eccleſiaſtical court has only juriſdiction ts compel 
the immediate repreſentative of the teſtator or inteſtate 
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to adminiſter, and have power to grant probate, and to 
commit adminiſtration. But when they have done that, 
they are unc li officio, and have no further juriſdiction, 
but to call the executor or adminiſtrator to account. 
And à prohibition was granted. Caſes in the time of lord 
Hardwicke, 185. | 
32. If adminiſtration is granted to two, and one dies, Adminiſtrator 
the adminiſtration doth not ceaſe ; for it-is not like a Hint · 
r of attorney to two, where by the death of one the 
authority ceaſeth; but is rather an office; and admini- 
ſtrators are enabled to bring actions in their own names; 
they come in the place of executors, and therefore the 
office ſurvives. 2 Vern. 514. | | 
3. When an adminiſtrator hath judgment and dieth, Executor of an 
his executors (as ſuch) may not ſue execution of the ſaid *4miniftratoc, 
judgment ; for none ſhall have execution of this judg- 
ment, but he who ſhall be ſubject to the payment of the 
debts of the firſt inteſtate. 5 Co. . Brudenel's caſe. 
Zy the ſtatute of the 17 C. 2. c. 8. Where any Adminiftrator 
j after verdif? Hall be had, by or in the name of any e donis non. 
executor or adminiflrator ; in ſuch caſe an adminiſtrator 0 
goods not adminiftred may ſue forth a ſcire facias, and take 
execution upon ſuch judgment. b 
35. By the ſtatute of the 9 Ed. 3. ft. 1. c. 3. In Aden brought 
writ of dent brought againſt divers executors, they nor any of ing divers, =, 
them ſhall have but one effi n before appearance, that is to ſay, 
at the ſummons or attachment ; nor after appearance, they ſhall 
have but one efſoin, as the te/tator ſhould have had : fo that all 
the executors do repreſent the perſon of the teflator as one perſon. 
And tho the ſheriff do anſwer at the ſummons, that ſame of 
them have nothing whereby he may be ſummoned ; yet there 
ſhall be an attachment awarded upon them. And if the fer 
, that he hath nothing whereby he may be attached; t 
great diftreſs ſhall be awarded, ſo that at the great diſtreſi re- 
turned upon them, he or they that do firſt appear in the court 
ſhall anſwer to the 2 And altho* jome of them have 
appeared in the court, and make default at the day that 
great «vc is returned upon the other ; yet nevertheleſs he or 
they ſhall be put to anſwer, that firfl appeared at the great 
Gftreſs returned. 
And in caſe the judgment paſs for the plaintiff; he ſhall bave 
bis judgment and execution again them that have pleaded, 
according to the law heretofore uſed, and againſt all other named 
in the writ, of the goods of the teflater, as well as if they had 
all pleaded, And it is to be wnderſiood, that if any in 2 
. - a "caſe 
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caſe will ſue according to the lau that hath been uſed her. 
fore, he may freely do it notwithſtanding this flatute. 

30. In all actions brought by executors or adminiſtra. 
tors, upon contracts, bonds or other. things made to the 
deceaſed, or for goods taken away in, his: Iſe, they ſhall 
pay no cofts by any ſtatute, Law of Ex. 452. 2 Ban 
Abr. 446. 71 en. * 289? ts 1 

hat is to ſay; coſts by the common law are not give 
in any Caſe ; and, executors and adminiſtrators are not 
comprized within the ſeveral ſtatutes which in order tg 
prevent vexatious, ſuits do require: other, perſons to pay 
coſis in like caſes ; for executors and adminiſtrators can. 
not ſo well be ſuppoſed to intend vexation, ſeeing that 
they ſue only in the right of another; and have not per- 
haps ſo perfect a knowledge of the matter as their teſtator 
or inteſtate would have had if he had lived. But as they 
are not to pay coſts, ſo. on the contrary they are not to 
be allowed colts ; becauſe they are ſuppoſed to reimburſe 
themſelves any charges or expences. they may have been 
at, in the account of the teitator's or inteſtate's eſtate, 
2 Al. 188 ; | WI * 

So alſo an executor defendant ſhall pay coſts; and -the 
judgment is, of the goods of the teſtator, if there ate 


ſufhcient: if not, ot the executor's on goods; Allo 


when he is defendant, and there is judgment ſor him, he 
ſhall have his coſts. 1 Bac. Abr. 517. 2 Bac. Abr. 446, 

H. 12 G. 2. Marſb and Yellowly: When an executor 
muſt declare as exccutor, he ſhall: pay no cofts : but if 


the cauſe of action ariſeth in the time of the executor, 


and is therefore a matter within his knowledge, and for 


which he may declare in his own right, and need not to 


declare as executor ; he ſhall be liable to pay coſts. Str. 
682. OP | 106. k . ' 

So where the thing in diſpute is matter, not of fad, 
but of law, and conſequently as much within the know- 
ledge of the executor or adminiſtrator as of the teſtator 
or inteſtate; it hath been adjudged,. that where judgment 
js given againſt the executor or adminiſtrator upon de- 
mutrer; they ſhall pay cofts.. As in the caſe of Fraztt 
and Moore, E. 1720. Bill by an adminiſtrator : i The de: 
fendant demuts: and the demurrer is allowed; and the 
bill is diſmiſſed with coſts; and ſo (aid to be the conftant 
courſe in equity, by the whole court of exchequet. 
Bunb. 63. MTS Ty © N 

AH. 3 G. Elwell againſt Quaſb and others, There were 


three executors one of which gave a -warrant of attorney 


9 to 


longer i1 
Caſcoign 

If th 
dave ſue, 
Rcovere 


e. 


le 


WMius. Getting in the effects. 321 


to confeſs a judgment againft himſelf and his co-execu- 
tors; purſuant to which a judgment was entred againſt 
all the executors of the goods of the teſtator for the debt, 
and againſt the executor who gave the warrant of his 
own goods for the coſts. Upon motion to ſet this aſide, 
it was held to be ill; for executors may plead different 
leas, and that which is moſt for the 2 advantage 
ſhall be received. And the judgment was ſet aſide. 
Kr. 20. 

E. 1 J. 2. Crutchfield and Scott. The queſtiori was 
whether, in an action by an executor, the defendant ſhould 
be allowed to bring money into court. And on conſideration, 
it was held he might, and that the effect of it would be, 
not to make the executof pay, but only loſe his ſubſe- 
quent coſts. And the ſame was allowed in the caſe of 
Baker and Turberville, M. 3 G. Str. 796. 

T. 7 G. 2. Cafiell and 54 An executor brought 
rer of a judgment after a devaſtavit; and the court held, 
he ought to pay coſts on aſſirmance. Str. 977. 

H. 4 G. 3 Harris and Jones. On a queſtion, whe- 
ther an executor ſhould be permitted to diſcontinue, With 
out payment of coſts, For the plaintiff executor, it was 
urged that an executor ſhould not pay coſts in any in- 
ſtance excepting one, namely, where he had brought an 
ation as executor, which he might have brought in his 
own name: But by the court; the giving an executor 
leave to diſcontinue, is matter of diſcretion in the court: 
and they ought not to give him ſuch leave, in any caſe 
where he hath knowingly brought his action wrong, un- 
leſs be will conſent to pay coſts. Bur. Mans. 1451. 

Alſo on a judgment of nor proſequitur, tor the execu- 
tor's wilful delay, he ſhall pay colts. Bur, Mansf. 1584. 
(Higgs v. Warry, 6 T. Rep. 654-] 

But be ſhall not pay coſts on a nonſuit. 7b, 

[Executors are ſometimes decreed to pay coſts in chan- 
tery where they have acted improperly, and have been 
decreed to pay intereſt for the money of the teſtator kept 
longer in their hands than was — Litilebailes v. 
Caſcoigne, 3 Bro. 73. | 

f the queſtion be in what right an executor ought to 
have ſued, the rule ſeems to be that if the goods when 
recovered are aſſets in his bancs, he ought to ſue in his 
repreſentative capacity, 3 T. Rep. 281. ] 

[Bankruptcy does not take away an executor's right [Executor 
to the executorſhip ; but in order to ſecure the effects for ,. 
the creditors and legatees, the court of chancery will ap- 

Vor. IV. Y point 
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point a receiver, to whom the aſſignees of the commiſſion 


_ adminiſtrators, ſaving their reaſonable parts to the wile 


Mills. Payment of debts. 


ſhall account for what they have received of the teſtator's 

oods ; Ex parte Ellis, 1 Ath. 101.; or will admit the 
23 a creditor againſt his own eftate for what he 
claims as executor, and order the money to be paid into 
the bank; Ex parte Leeke, 2 Bro. 596. ; excepting ſuch 
beneficial intereſt as veſts in the bankrupt himſelf. Re. 
binſon v. Taylor, 1b. 589. Where the bankrupt and 
another were executors of a creditor of the. bankrupt, the 
court permitted the co-executor to prove the debt under 
the commiſſion, and ordered the money to be paid into the 
bank, although it appeared that the will was conteſted by 
the bankrupt in the eccleſiaſtical court, on the ground of 
a former will, by which he was fole executor and refi- 
duary legatee ; and it was objected that adminiſtration 
might be had pendente lite. Ex parte Shakeſbaft, 3 br. 


198. ] 


VI. Of the payment of debts by executors or admi- 
| niſtrators. 


1. By the ſtatute of Magna Charta, ch. 18. (which 
lord Coke ſays is in affirmance of the common lay), 
Where one indebted to the king ſhall die, the king Hall be frf 
ſatisfied for his debt, and the reſidue ſhall remain to the er- 
ecutors to perform the teflament of the dead: And if nathing 
be owing wnto the king, all the chattels ſhall go to the uſe of th 
dead ( ſaving to his w and children their reaſonable part). 

Upon which, lord Coke ſays, three things are to be 
obſerved: x That the king by his prerogative ſhall be 
preferred in ſatisfaction of his debt by the executors, de- 
fore any other. 2. That if the executors have ſufficient 
to pay the king's debt, the heir that is to bear the coun- 
tenance, and fit in the ſeat of his anceſtor, or any pur- 
chaſer of his lands, ſhall not be charged. 3. If nothing 
be owing to the king, or any other, all the chattels {hl 
go to the uſe of the dead, that is to his executors 0 


and children as aforeſaid. | 
And by a conſtitution of Othobon : Since the uncertain) 
of death often deprives men of the opportunity of making ther 
oft wills, human piety afteth mercifully towards the deceaſet, 
by difiributing their goods to pious uſes, ſo that they fallow and 
help them, and propitiouſly intercede for them with the heaven) 


Judge; therefore we, by our approbation confirming tht * 
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ſun heretofore made (as it is ſaid) by the prelates of the ling- 
um of England with the approbation of the king and barons, 
uncerning the goods of ſuch as die inteflate, do flriftly forbid 
prelates and all ather whatſcever, to take or ſeize the goods of 
inteflates, contrary to the proviſten aforeſaid. Athon. 121. 

Which proviſion Zohn of Athen undetſtandeth to be that 
which is made by the ſtatute of the 13 Ed. 1. c. 19. but 
this cannot be right; for this A $297 hs was made 
ſeventeen years before that ſtatute, Gib/ſ. 478. But the 
proviſion meant, ſeemeth plainly to be the aforeſaid ſta- 
tute in che magna charta, 

And by a conſtitution of archbiſhop Stratford it is or- 
dered thus : Foraſmuch as it happeneth ſometimes, that perſons 
dying inteſtate, the lords of the fees do not permit the debts of 
the deceaſed to be paid, out of their moveable goods ; we do 
decree, that none ſhall henceforth do the ſame, on pain of the 
greater excommunication. Lind. 171. | 

2. By the ſtatute of the 31 Ed. 3. ft. r. c. 11, The Executor and 
perſons deputed by the ordinary to adminiſter the goods of in- ork _ 
teſflates, ſhall have an action to demand and recover as execu- 
tirs, the debts due to the perſon inte/late, in the king's court, 

for to adminiſter and diſpend for the ſoul of the dead; and fhall 
an ter alſo in the king's court, to other t, whom the ſaid dead 

on was holden and bound, in the ſame manner as executors 
Hall anſwer. And they ſhall be accountable to the ordinaries, 
as executors be in the caſe of teſlament, as well of the time paſt 
as the time to come. WEN 

But before this act, action laid by the common law, 
againſt the deputies or committees of the ordinary, by the 
name of executors, but not by the name of adminiſtrators 
until this act. 9g Co. 39. 

By the fatute of the 30 A I. Co 7. The executors and 
adminiſtrator s of any perſon, who as executor in his own wrong, 

or adminifirator, ſhall waſte or convert any goods, chattels, 
ate, or aſſets, of any perſon deceaſed, to his own uſe, hill be 
liable and chargeable in the ſame manner, as their teſlator or 
inteſtate would have been if he had been living. 

And by the ftatute of the 4 & 5 W. c. 24. Foraſmuch 
a it hath been a doubt whether the ſaid latute of the 30 C. 2. 
did extend to the executors and adminiſtrators. of any executor 
or adminiſtrator of right, who for want of privity in law 
were not before anſwerable nor could be ſued for the debts due 
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eaſed, from the firfl teflator or inteſtate, notwithlanding that ſuch 
1 and executors or adminiſtrators had wa/ied the goods and eflate of 
wen the firſt teflator or inteſtate, or converted the ſame to their 
provi” 


non uſe; it is hereby 9 all and every the executors 
2 or 
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or adminiſtrators of ſuch executor or adminiſtrator of right, 
who ſhall waſte or convert to their own uſe, gods, chattels, oy 
eflate of their teflator or tnteſiate, ſhall be liable and charge. 
able in the ſame manner as their teſſator or inteſtate ſhould or 
might have been. ſ. 12. | 

Dr. Swinburne fays, If a teſtator by his teſtament doth 
charge his executor to pay his debts; the creditors, in 
reſpect of ſuch charge, may ſue for them in the eccleſiaſti. 
cal court. Swir. 19. 

But this (as it ſeemeth) muſt be underſtood, where 
there are ſpecial words in the will fo dite ging it; as if 
the teſtator leave to his creditor ſuch a ſum in lieu and 
ſatisfaction of his debt, or the like: Otherwiſe, the (uit 
muſt be, {as for other debts,) in the temporal courts, 

3. By the ſtatute of the 3 W. c. 14. Whereas it is nt 
reaſonable or juſt, that by the practice or contrivance of 
debtors, their creditors ſhould be defrauded of their juſt debts; 
and nevertheleſs it hath often ſo happened, that where ſeveral 
perſons having by bonds er other ſpecialties bound them ſeltus 
and their heirs, and have afterwards died ſeiſed in fee ſimple 
of and in manors meſſuages lands tenements and hereditaments, 
or had power to diſpoſe of or charge the ſame by their wills ir 
teſtaments, have (to the defrauding of ſuch their crediters) 
by their laſt wills or teſtaments deviſed the ſame, or diſpoſed 
thereof in ſuch manner, as ſuch creditors have loſt their jaid 
debts : for remedy of which, and for the maintenance of juft 
and upright dealing, it is enafted, that all wills and te/laments 
limitations diſpoſitions or appointments. of or concerning any 
manors meſſuages lands tenements or hereditaments or of any 
rent profit term or charge out of the ſame, wheresf any perſon 
at the time of his deceaſe ſpall bs ſerſed in fee ſimple in p1ſſeſ- 
fron reverſion or remainder, or hath potder to diſpoſe of the 
[ame by his laſt will and teſlament, ſhall be deemed and taken 
{only as againſt ſuch creditors as aforeſaid their heirs ſutceſſ- 
ors executors adminiſtrator; and aſſigns ) to be fraudulent, and 
clearly abſalutely and utter! void fruſtrate and of none effed? ; 
any pretence, colour, feigned or preſumed conſideration, or any 


ether matter or thing to the contrary nottbithſtanding. ſ. 2. 


And in the caſes before mentioned, all ſuch creditors may 
have and maintain actions of debt upon their bonds and ſpe- 
cialties, againſt the heir at law of the obligor and /uch deviſtt 
jointly ; and ſuch dewiſee ſball be liable and chargeable for a 


falſe plea by him pleaded, in the ſame manner as any heir Honli 


have been for any falſe plea by bim pleaded, or for not cn nf 
the lands or tenements to him deſcended. ſ. 3. 
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Provided, that where there ſball be any limitation ar ap- 
pointment. deviſe or diſpoſition, of or concerning any manors 
naſſuages. lands tenements or hereditanents, for the raiſing or 

ment of any real and juſt debts, or any portions or ſums of 
money for any cbild or children of any perſon other than the 
heir at law, according to any, marriage contratt or agreement 
in writing bonn fide made before ſuch marriage, the ſame ſhall 
bein full force: and the ſame manors meſſuages lands tenements 
and hereditaments fhall be holden and enjoyed by every ſuch 

Jon, his heirs executors adminiſtrators and aſſigns, for whom 
the ſaid limitation appointment deviſe or diſpoſution was made, 
ond by his truſtee or truſttes their heirs oxecuters adminiſtra- 
tars and aſſigns, for ſuch eftate or intereſt as ſhall be ſo limited 
or appointed, deviſed, or d:ſpoſed ; until ſuch debt or portion 
ſhall be raiſad and paid. 1. 4. 

And whereas ſeveral perſons being heirs at law, to avoid the 
payment of ſuch juft debts, as in regard of the lands deſcending 
t them they have by law been liable to pay, have ſold aliened 
ir made. over the ſame before any proceſs was or could be iſſued 
out again them; it is enacted, that in all caſes where any 
bar at law ſpall be liable to pay the debt of his anceflor, in 
regard of any lands tenements ar hereditaments deſcending ta 
him, and all fell aliene or make over the ſame before any 
action brought or proceſs ſued out againſt bim; ſuch heir at 
law ſhall be anſwerable for ſuch debt, in an ation of debt, 
to the value of the ſaid land ſo by him ſold aliened or made 
wer; in which caſe all creditors ſhall be preferred as in ac- 
tions againſt executors and adminiſtrators, and ſuch execution 
ſhall be taken out upon any judgment /o obtained againſt ſuch 
heir, ta the value of the ſaid land, as if the ſame were his 
tun proper debt; ſaving that the land; tenements and heredi- 
taments bana fide aliened before the action brought, ſhall nat 
br liable ta ſuch execution. |. 5. | 

Provided, that where an action of debt upon any ſpecialty 
in brought againſt any beir, he may plead riens per deicent at 
the time of the original writ brought, or the bilt filed againſt 
bim; and the plaintiff in ſuch action may reply that he had 
longs tenements or . bereditaments from his anceſtor beforg the 
original writ brought, or. bill filed ; and if upon ifſue joined 
thertupon it be found for the plaintiff, the jury ſhall inguire 
if the-value of the lands tenements or hereditaments ſo deſcended, 
ond thereupon judgment ſhall be gi en, and execution ſhall be 
awarded as. aforeſaid ; but.if judgment be given againſt ſuch 
ber by confeſſion of the action, withaut confelſing the aſſets de- 


ſanded or upon demurrer, or nihil dicit, it all be far the 
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debt and damages, without any writ to inquire of the lands ta. 
nements or hereditaments ſo deſcended, 1. 6. 

Provided, tht every deviſee made liable by this af, ſhall h. 
liable and chargeable in the ſame manner as the heir at law by 
force of this att, notwithflanding the lands tenements an he. 
reditaments to him deviſed ſhall be aliened before the action 


P brought. ſ, 7» 
M. 12 G. Buckley and Nightingale. An heir that 


hath lands by hereditary deſcent, ſhall not be liable for 
the debt of his anceftor further than to the value of the 
lands deſcended: and as ſoon as he hath paid his an. 
ceſtor's debts to the value of the land, he ſhall hold the 


land diſcharged ; otherwiſe he might be chargeable ad in. 


finitum. Str. 665. 

And if an heir is ſued upon a bond debt of his anceſtor, 
in which he is bound, and he pays the money ; the ex. 
ecutor ſhall reimburſe him as far as there are perſonal 
aſſets of the teſtator's come to his hands, if it is not other. 
wiſe ordered by the will. 1 Cha. Ca. 74. 2 P. Will 
2 
So if a man mortgages land, and covenants to pay the 
money, and dies; the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied to exonerate the 
mortgage. 2 Salk. 449. 

Yea, though there be no covenant in the deed for the 

yment of the mortgage money, yet the perſonal eſtate 
ſhall be liable in the hands of the executor. 2 Salk. 449. 
1 Vern. 436. 

If a man dies indebted by bond, and ſeiſed in fee of 
divers lands, part of which he deviſes to one, and other 
part he permits to deſcend to his heir (not mentioning 
them in his will); the lands permitted to deſcend ſhall 
be firſt applied to pay the bond debts. And the*reaſon is, 
becauſe the applying the deviſed lands to pay the bond 
debts, would diſappoint the will; which equity will not 

rmit, if it can be avoided ; Whereas it no way diſap- 
11 the will to (ay, that the lands not mentioned ſhould 

in the firſt place liable to pay the debts, But it ſeems 

it would be otherwiſe, if the teſtator had deviſed the lands 
to his heir at law; for though ſuch deviſe were void (as to 
the purpoſe of making the heir take otherwiſe than by 
deſcent), yet it ſhews the teſtator's intent, that the. heir 
ſhould. have the land; and therefore it ſeemeth that the 
lands deviſed to one, and the other Jands deviſed to the 
heir at law, ſhould in ſuch caſe contribute in proportion 
The 4 {0 


Mills. Payment of debts. 


to pay the bond debts, Alſo, for the abovementioned 
reaſon, it ſeemeth that the lands permitted to deſcend to 
the heir at law, and not mentioned in the will, ſhall be 
applied to pay the bond debts, before a, /eciffc legacy; left 
otherwiſe the teſtator's intention ſhould be difappointed. 
3 P. Will. 367. 

So where lande, upon which there was a mortgage, 
were deviſed to one, and other lands deſcended to tbe 
hei at law; it was decreed by the lord chancellor Hard- 
wicke upon great deliberation, that where the perſanal 
eſtate is inſufficient to diſcharge the incumbrance, the 
ultimate fund is the land deſcended tv the heir at law: 
and although the creditor may come upon which fund he 
pleaſes, yet if he proceeds againſt the lands mortgaged, 
the deviſee may have his remedy over againſt the heir at 
law; otherwiſe the mortgage might exhauſt the whole 
lands deviſed, and there would be no benefit in the will 
to the deviſee. 2 tk. 424—439. 

How far a charge upon lands for payment of debts, 
ſhall enure and be in force againſt purchaſers of thoſe 
lands from the deviſee for a valuable conſideration, hath 
been made a queſtion. As in the caſe of Elliot and Mer- 
riman, E. 1740. Thomas Smith became indebted. to ſe- 
veral perſons by bond, and likewiſe by ſimple contract. 
In three of theſe bonds, Goodwin was bound with him as 
ſurety ; and afterwards Goodwin gave his own bond alone 
to one of the creditors, to whom Smith was bound in a 
fingle bond. Smzth being thus indebted made his will, 
and in the beginning of it ſays, © My will is, that all my 
& debts. be paid; and I do charge all my lands with the 
« payment thereof.” After which, by another clauſe in 
the ſaid will, he gave © all his real and perſonal eſtate to 
« Goodwin, to hold to him, his heirs, executors, admi- 
“ niſtrators, and aſſigns, chargeable nevertheleſs with the 
* payment FA all his debts and legacies.” Of this will he 
made Goodwin executor. The teſtator died in 1724. 
Goodwin proved the will; and in that ſame year ſold a 
freehold eftate of the teſtator's to Hunt; in the year fol- 
lowing ſold a leaſehold of the teſtator's to /h;te; and in 
1727 ſold another eſtate of the teſtator's, conſiſting of 
both freehold and leaſehold, to Merrimen, In the ſeve- 
ral deeds, by which theſe eſtates were conveyed from 
Goodwin to the purchaſers, the will of Smith was recited ; 
and to one of thoſe deeds Elliot, a creditor of Smith, was 
a ſubſcribing witneſs. Theſe lands were ſold in the 
neighbourhood by publick auction. At the time of theſe 
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ſales, the credi:ors all of them either lived in the town 
where Goodwin lived, or within three or four miles of it. 
During all, this time, and till the year 1730, the credit. 
ors went on regularly, receiving their intereſt, which was 
at 51. per cent, of Goodwin. Goodwin was a ſolvent man 
till 1732, and then he became a bankrupt. In 1734, the 
creditors. of Smith brought their bill, againſt the purcha. 
ſers of theſe lands, againſt Goodwin, and againſt the af. 
ſignees under his commiſſion of bankruptcy, in order to 
have a ſatisfation of their debts out of thoſe lands which 
were ſold by Goodwin.—By the maſter of the rolls: It is 
almoſt impoſſible to make a determination in the preſent 
caſe, but that it muſt fall out unfortunately on the one 
party or the other. The diſpute ariſing between credit. 
ors on the one fide, and purchaſers on the other, both 
theſe ſorts of perſons are entitled to the favour of this 
court; and in the preſent caſe, a misfortune muſt fall 
upon one of them. On whom it is to fall, is the queſ- 
tion. And this is a queſtion, that muſt ſo frequently 
have happened, that it is extraordinary to find no deter- 
mination. direaly in point. The caſe is this: Smith 
being poſſeſſed of a real and perſonal eſtate, was indebted 
to ſeveral perſons by bond; in three of which bonds, 
Goodwin was bound with him as ſurety ; and he had con- 
traced likewiſe ſome other debts; and being thus in- 
debted be makes his will, and charges his real and per- 
ſonal-eſtate with the paymeat of his debts and legacies, 2nd 
makes his deviſee executor. It is true indeed, the words 
in the will do not amount to a deviſe of the lands to be 
ſold for payment of the debts; and they only import 3 
charge upon them, for that purpoſe. However, this js 
ſuch a deviſe, as is within the meaning of the proviſo of 
the ſtatute of fraudulent deviſes, and does interrupt the 
deſcent to the heir at law. —— The teſtator died in 1724. 
Goodwin paid intereſt for the debts regularly till 17 30. 
After the teſtator's death, three fales of this eſtate were 
made by Goodwin; one, of an eſtate which was -intirely 
freehold ;_ another, of an eſtate intirely leaſehold ; and 3 
third, conſiſting of freehold and leaſehold. both. The 
bill in general is brought hy the creditors of Smith againſt 
the purchaſers, in order to have a payment of their debts 
out of the lands of Smith, which were ſold to them by 
Goadtuin. — With regard to the leaſehold eſtate, the caſe is 
ſo extremely plain that the ſale of that muſt ſtand, and 
that the creditors cannot have ſatis faction out of it, that 
it can admit of no manner of doubt. The executors ay 
uri t 
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the proper perſons, that by law have a power to diſpoſe 
of a teftator's perſonal eſtate, It is indeed true, that per- 
ſonal eſtate may be clathed with ſuch. a particular truſt, 
that it is poſſible the court in ſome caſes may require a - 
rchaſer of it to ſee the money rightly applied. But 
unleſs there is ſome ſuch particular truſt, or a fraud in 
the caſe, it is impoſſible to ſay but the (ale of the perſonal 
eſtate, when made by an executor, mult ſtand ; and that 
after the ſale is made, the creditors cannot break in upon 
it, _—I will now conſider the other ſales that have been 
made, and will examine them, firft, upon the general 
rules of the court; and in the next place, upon the par- 
ticular circumſtances which this cafe is attended with, 
With regard to the firſt of theſe matters, the general rule 
is, that it a truſt directs that land ſhould be ſold for the 
ayment of debts generally, the purchaſer is not bound to 
ſee that the money be rightly applied. On the other 
hand, if the truſt directs, that lands ſhould be ſold for 
the payment of certain debts, mentioning in particular to 
whom thoſe debts were owing ; the purchaſer is bound to 
ſee that the money be applied for the payment of thoſe 
debts. The preſent caſe indeed does not fall within either 
of theſe rules; becauſe here lands are not given to be ſold 
for payment of debts, but are only charged with ſuch 
payment, However, the queſtion is, whether that cir» 
cumttance makes any difference: and I think it doth not. 
And if ſuch a diſtinction were to be made, the conſe- 
quence would be, that whenever lands are charged with 
the payment of debts generally, they could never be diſ- 
charged of that truſt without a ſuit in this court ; which 
would be extremely inconvenient. No inſtances have 
deen produced to thew, that in any other reſpect the 
charging lands with payment of debts differs from the di- 
recting them to be fold for ſuch a purpoſe z and therefore 
there is no reaſon that there ſhould be a difference eſta- 
bliſhed in this reſpect. The only objection that ſeemed 
to be of weight with regard to this matter 1s, that where 
lands are appointed to be ſold for the payment of debts 
generally, the truſt may be ſaid to be performed as ſoon 
as thoſe lands are fold ; but where they are only charged 
with the payment of debts, it may be ſaid, that the truſt 
is not performed till thoſe debts are diſcharged. And fo 
far indeed is true, that where lands will be charged with the 
payment of annuities, thoſe lands will be charged in the 
hands of the purchaſer ; becauſe it was to the very purpoſe 
of making the lands a fund for that payment, = = 
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ſhould be a conſtant and ſubſiſting fund: But where lands 
are not burdened with ſuch a ſubſiſting charge, the Pur. 
chaſer ought not to be bound to look to the application 
of the money. And that ſeems to be the true diſtinction. 
— Having thus conſidered the cafe under the general rule, 
I will now conſider it under the particular circumſtances 
that attend it. And the particular circumſtances are 
ſuch, as are far from ſtrengthening the plaintiffs caſe, but 
rather the contrarf, One of thoſe circumſtances is, the 
length of time the plaintiffs have lain by, without at al! 
inſiſting on any charge upon theſe eftates. Goodwin was 
a ſolvent man till his bankruptcy in 1932. Here have 
been three purchaſes of theſe eſtates, made at different 
times: one, in 1724 ; another, in 1725; and the third, 
in 1727. The firſt of them was made by Hunt, the ſe- 
cond by White, and the third by Merriman. During all 
theſe tranſactions, the plaintiffs do not mention one word 
of their charge upon this eſtate ; but, on the contrary, 
regularly received their intereſt of Goodwin, till the year 
1730. *Tis true indeed, that there is no expreſs proof, 
that the plaintiffs knew of theſe purchaſes, but there is 


. reaſon to imagine that they did. The purchaſes were 


made in the neighbourhood by publick auction. Some of 
the creditors lived in the ſame town that Goodwin did; 
and all of them lived within three or four miles of him, 
And Ellizt, one of the creditors, was a ſubſcribing wit- 
neſs to one of the purchaſe deeds. The want of notice 
too, on the part of the purchaſers, is a conſiderable cir- 
cumftance in their favour. It is indeed true, that they 
had notice that there were debts chargeable upon this 
eſtate ; but it does not appear they knew to whom thoſe 
debts were owing. Another circumftance is, that Gud- 
win was a co- obligor in three of theſe bonds, and to an- 
other of the obligees he afterwards gave his bond alone, 
which may well be conſidered as a ſatisfaction for that 
bond. By this it appears, that the creditors greatly te- 
lied upon Goodw:rn for their paymaſter ; and there is not 
much 'reaſon therefore, that they ſhould now be allowed 
to reſort to the teſtator's eſtate. Upon the whole, I am 
of opinion, that the plaintiffs bill muſt be diſmiſſed, and 
even with coſts, as againſt J/þite; there being no manner 
of pretence for the plaintiffs to come upon that eſtate, it 
being all leaſehold, and fold to White by the executor, 
who by law eis the proper perſon intruſted to diſpoſe of the 
teftator's perſonal eſtate. However, with regard to or 
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reſt of the defendants, I will only diſmiſs the bill gene- % 
rally, without coſts. —And ſo it was decreed. Barnard. 


Cha. Ca. 78. . 
4. By the ſtatute of the 21 H. 8. c. 4. Ihereas divers 15nds deviſed to 


ſons, having other perjes fecſes to their uſes of and in lands * OD 9p * 
and other hereditaments to and for the declaration of their wills, of — one 
have by their laſt wills and teflaments willed and declared ſuch of them may 
their lands tenements or ather hereditaments to be fold by their * 
executars, as well for the payment of their debts, performance 
of their legacies, neceſſary and convenient finding of their wives, 
virtuous bringing up and advancement of their children to mar- 
bi riage, and af for other charitable deeds to be done by their ex- 
F acutors for the health of their fouls ; and notwithſtanding ſuch 

' truft and confidence ſo by them put in their ſaid executors, it 
f hath oftentimes been ſeen, where ſuch laſt wills and teflaments 
F of fuch lands and other hereditaments have been declared, and 
in the ſame divers executors named and made, that after the de- 

ceaſe / ſuch teflators, ſame of the ſaid executors willing to ac- 
compliſh the trufl, and confidence that they were put in by the ſaid 
te/tator, have accepted and taken upon them the charge of the 
faid teflament, and have been ready to fulfil and perform. all 

things contained in the ſame ; and the reſidue of the ſame exe- 

cutors, uncharitably, contrary to the truft that they were put 

in, have refuſed to intermeddle in any wiſe with the execution 

of the ſaid will and teſtament, or with the ſale of ſuch lands 

6 willed to be fold by the teſlator And foraſmuch as a bargain 

and ſale of ſuch lands tenements or other hereditaments ſo willed 

by any perſon to be ſold by his executors after his 3 ac- 
cording to the opinion of divers perſons can in no wiſe be good 

af, ors in the law, unleſs the ſame bargain and ſale be 

made by the whole number of the executors named for the ſame ; 

by reaſon wheresf, as well th. debts of uch teſlatorꝭ have reſted 
unpaid, to the great danger and peril of the ſouls of ſuch teſta- 

tors, and to the great hindr:nce and many times to the utter 
undoing of their creditors ; as alſo the legacies and bequeſis made 

by the teflater to his wife and children, and for other charitable 

deeds ta be done for the wealth of the ſaul of the ſame teſtator 

that made the ſame teflament have been alſo unper formed, as we 

to the extreme miſery of the wife and children of ſaid teſſa- 

tar, as alſo tg the let of performance of other charitable deeds for 

the wealth of the J of the ſaid teſtator, to the diſpleaſure of 
Almighty God : For remedy whereof, it is enacted, that where 
part of the executors named in any ſuch teflament of any ſuch 
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perſon ſo makin? or declaring any ſuch will of any land tene. 
ments or other hereditaments to be ſold by his executors, after 
the death of any ſuch teflator, do refuſe to take upon bim ar 
them the adminiſtration and charge of the ſame te/tament and 
laft will wherein they be ſo named to be executors, and the re. 
ftdue of the ſame” executors dv accept and take upon them th, 
care and charge of the ſame teflament and laſ will ; that they 
all targains and ſales of ſuch lands tenements or other hereditg. 
ments ſo willed to be ſold by th: executors of any ſuch teſlator 
by ſuch of the executors as ſhall accept and tate upon him or 
them ſuch care or charge of adminiſtration of the fame eſta. 
ment, ſhall be as good and effettual in the law, as if all the 


. reſidue of the ſame executors named in the ſaid teſtament, (; 


refuſm? the adminiſtration of the ſame teſtament, had joined with 
him or them in the making of fuch bargain or ſale. 

5. A man deviſeth his {ads to be ſold after his death, by 
his executor. One tenders to him a certain ſum of mo- 
ney for the lands, but not to the value; and the executor 
afterwards held the land in his own hand two years, to 
the intent to ſel] the fame dearer to ſome other, and took 
the profits all this while to his own uſe. Here the execu- 
tor is to make the ſale as ſoon as he can; and if he 
do not, the heir of the deviſor may enter : for he took the 
profits here to his own uſe, not as aſſets. But if a, man 
deviſe, that his executor ſhall ſelf his land, there he may 
ſell at any time, for that he hath but a bare power and no 
profit. Litt. ſet. 383. 

A perſon ſeiſed in fee, deviſeth the land to his execu- 
tors to pay his debts, and dies ; if his executors pay not 
every debt which the teftator owed upon demand, the heir 
of the teſtator may enter for the condition broken; becauſe 
in Jaw it is a deviſe upon condition. 1 Koll's Abr. 439. 

But the chancery may relieve, upon the payment of 
fuch debt afterwards. | | 

6. By a conſtitution of archbiſhop Stratford, All wha 
ſhall give away or alienate their goods upon their death begs, to 


—— defeat their creditors, to their wives and children; and all who 


Hall counſel the fame, or afſift therein, or receive the ſaid 
goods ;" fhall incur the penalty 74 the greater excommunication : 
and the giver ſhall not have chriſtian burial. And no other 
proof fhall be required, that the gift or alienation was mali- 
cious or frautulent, but that enough not doth remain for the 

purpeft aboveſard. Lind. 161. | 
pd by the ſtatute of 13 El. c. 5. For the avoiding of 
fraudulent deeds, or other conveyances of lands or g:0ds to 
a:fraud creditors and others, it is enatted, that every ſuch 
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Id or conveyance ſhall (as againſt ſuch creditors) be void and 
if none effett. ; 

In the caſe of Taylor and Jones, June 13, 1743; a huſ- 
band who bad 1733 J. ſtock deviſed to him after marriage, 
veſts it in truſtees, for the benefit of himſelf for life, of 
his wife for life, and afterwards for the benefit of kis 
children. By Forteſcue, maſter of the tolls: It is a 
fraudulent ſettlement as to creditors ; but with reſpect to 
the wife and children, it is good as againſt the father, and 
even acainſt a voluntary conveyance ; but is void as to 
creditors. 2 Het. 609. 

7. By the ſtatute of the 43 El. c. 8. Foraſmuch as it is 
often put in ure to the defrauding of creditors, that ſuch 2 
as are to have the adminiflratien of the grads of others dying 
inteſtate committed unto them, if they require it, will not ac. 
apt the ſame, but ſuffer or procure the adminiſtration to be 
granted to ſome ſiranger of mean eflute, and not of kin to the 
inteſtate ; from whom themſelves, or others by their means, do 
take deeds of gift, and authorities by letters of attorney, whereby 
they obtain the eflate of the inte/late inta their hands, and yet 


fland rot ſubjett to any debts 01 ng by the ints/late ; it is en- 


ated, that every perſon who ſhall obtain any goods or debts of 
any perſon dying inte/late, upon any fraud «5 15 aforeſaid, or 
without ſuch conſideration as ſhall © mount to the value of the 
ſame goods or d:bts, or ner thereabouts (except it be in ſatif- 
Faction of ſome juſt and principal debt of the value of the ſame 
goods or debts to him owing by the inteflate at the time «of his 
decraſe), ſhall be charged, ſo far as theſe goods and debts will 
ſatisfy, as executor of his own wrong. 

8. Aſſets are-· of two forts ; the one aſſets by deſcent, the 
other aſſets in hand. Aſſets by deſcent is, where a man is 
dound in an obligation, and dies ſeiſed of lands in fee 
imple, which deſcend to his heir, then his land ſhall be 
called affets, (aſſex, ſatis,) chat is, enough or ſufficient to 
pay the ſame debt; and by that means the heir ſhall be 
charged, as far as the land fo to him deſcended will ſtretch, 
Aﬀets in hand is, when a man in like manner indebted 
makes executors, and leaves them ſufficient to pay, or 


ſome commodity or profit is come unto them in tight of 


their teſtator; this is called aſſets in their hands. Terms 
of the Law. 

There is alſo another diviſion of affets, into legal and 
equitable aſſets: Legal aſſets are.ſuch as are liable to dedts 
and legacies by the courle of law; equitable aſſets are ſuch 
38 are only liable by the help of a cuurt of equity. 
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So alſo there are real and perſonal aſſets : Rel aſſets are 
ſuch as concern the land; perſon: are ſuch as concern the 
perſonal eſtate only. 

If a man deviſeth land to be fold; neither the money 
thereof coming, nor the profits of the land for any time 
to be taken, ſhall be accounted as any of the goods and 
chattels of ſuch perſon deceaſed. 21 H. 8. c. 5. ,. 5. 

But if a man deviſeth land to be ſold by one for pay. 
ment of his debts and legacies, and maketh the fame 
perſon his executor, and dies; the money made by ſuch 
perſon upon the ſale of the land, ſhall be aſſets in his 
hands. 1 Noll' Abr. 920. : 

But otherwiſe it is, where the land is deviſed to he 
ſold by the executor and others; for there the money ſhall 
not be aſſets; for they are not truſted with it as execy. 
tors. 1 Roll's Abr. 920. That is, it ſhall not be aſſets 
at law, but it ſhall be aſſets in equity. 1 Abr. Cf. Eg. 
141. (0) 

2 articled by the teſtator in his life-time to be 
ſold, is as money. 1 Salk. 154. 

If there is a mortgage for years (though never ſo many), 
this is aſſets at law; becauſe the whole intereſt is not gone 
from the mortgagor, the reverſion in fee being left in 
him: But if it is a mortgage in fee, it is only aſſeis in 
equity, becauſe the legal eſtate is gone out of the obligor, 
Plunket and Penſon, Apr. 3. 1742. | 
If there is a mortgage in fee, and two deſcents caſt, 
and there is more due on it than the value of the land, and 
though the mortgagor ſays he will not redeem ; yet it 
{hall go to the executor, and not to the heir, the equit 
of redemption not being forecloſed or releaſed. Taber and 
Grover, MH. 1699, 2 Vern, 367. 


— 
— — 


(o) The court of chancery leans to conſtrue aſſets equitab!! 
rather than legal; becauſe in the former caſe the debts are paid 
pari paſſu, being equal in conſcience, whereas in the latter, they 
are paid in a courſe of adminiſtration, Therefore where an 
executor is alſo truſtee for the payment of debts the aflets are 
equitable, whether lands are deviſed to him to ſell or he have 
only a power to ſell. Lewin v. Okeley, 2 Att. 50. Hargrave 
v. Tindal, 1 Bro. 136. n. Silk v. Prime, 1 Bro. 138. n. New- 
ten v. Bennet, Ib. 135. Batſon v. Lindegreen, 2 Bro. 94. Vidt 
infra, 25. | 


But 
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But if a mortgagee in fee enters for a forfeiture, and 
after ſome. years enjoyment abſolutely ſells the land to 
J. . and his heirs; this eſtate ſhall not be looked upon 
15 a mortgage in the hands of J. S. but ſhall go to his 
heir, and not to his executor. Cotton and [/les, M. 1684, 
1 Lern. 271. 

A man having ſeveral mortgages, one in fee, on which 
he entered for a forfeiture, deviſed thoſe lands which were 
mortgaged in fee to his two daughters and their heirs, 
and the mortgages to them their executors and admini- 
ſtratots. One of the daughters died: her ſhare of the 
lands which were mortgaged in fee, ſhall go to her heir, 
and not to her executors ; for it was the teſtator's intent 
that thoſe lands ſhould paſs as a real eſtate, though be- 
tween him and a mortgagor they were but a mortgage. 
Vys and Mordaunt, H. 1706, 2 Vern. 581. 

If the heir of the mortgagee forecloſes the mortgagor, 
yet the land ſhall go to the executor, unleſs the heir 
thinks fit to pay him the mortgage money; and then he 
may have the benefit of the mortgage. 2 Vern. 67. 

If the lands are deviſed to one for life, remainder to 

another in fee, and the lands are charged with the pay- 
ment of a ſum of money, either by a former deviſe, rent 
charge, or mortgage; the tenant for life ſhall contribute 
and pay a proportionable part of ſuch ſum, Hayes and 
Hayes, H. 25 C. 2. 1 Ch. Ca. 223. 
And in the caſe of Corniſh and Mew, H. 27 C28 C. 2. 
it was decreed, that the tenant for life ſhould contribute 
one third, and he in remainder two thirds to redeem. 
1 Cha. Ca. 271. 

The ſame day in another cauſe, where a jointreſs was 
of lands mortgaged, it was decreed, that the jointreſs 
paying the mortgage, ſhould hold over till ſhe and her ex- 
ecutors were repaid with intereſt. - Bertue and Style, 
1 Cha, Ca. 271. | | 
Alſo where the mortgagee deviſed the mortgaged lands 
to A. for life, remainder to B. in fee, and the mortgagor 
redeemed the land; it was decreed that A. ſhould have 
one third and B. two thirds of the mortgage money. 
Brent and Beſt, M. 1682, 1 Vern. 70. 

Lands in mortgage are deviſed to A. for life, remainder 
to B. in fee” A. dies; and a bill being brought againſt 
his executors, it was held, that though A. in his life- 
time might have been compelled to contribute one third 
towards payment of the mortgage, in reſpect of his eſtate 
for life; yet his executor ſhall be obliged to contribute 

; only 
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only in proportion to the time that A. his teſtator enjoyed 
it, Chat and Batteſon, T. 1686, 1 Vern. 404. 

When upon a mortgage, money is made payable to the 
heir or executor ; there, before the day ot at the day of 

yment, the mortgagor hath election to pay it to which 
he pleaſes ; but after the day of payment is over, and the 
mortgage forfeited by law; though equity doth- give the 
mortgagor relief, ſo as upon the payment of the money, 
he ſhall have his land, yet equity will not revive the elec. 
tion of the mortgagor to pay it to the heir or executor, 
but then he ſhall be forced to pay it to the executor, be. 
cauſe it came out of the perſonal eſtate of the teſtator, 
and thither it ſhall return. But if in the mortgage nei. 
ther heir nor executor is mentioned ; then after the death 
of the mortgagee, the law determines it to be paid to the 
executor, 2 Freem. 20. | 

If a man is ſeiſed of an advowſon in fee, and the church 
doth become void; the void turn is a chattel : and if the 
patron dieth before he doth preſent, the advowſon doth 
not go to his heir, but to his executor, IWatf. c. . 

If the grant of the next avoidance. be to one, his heirs 
and aſſigns; yet it is but a chattel, and ſhall go to the 
executors : for where the thing itſelf is a chattel, the 
word heirs ſhall not make it an inheritance, Pat. c. 10. 

AV. 4 G. 2. Robinſon and Tonge. Decreed, that an ad- 
vowſon in fee is aflets in the hands of the heir for pay- 
ment of debts. And the decree was affit med in the houſe 
of lords. Stra. 879. 3 P. Will. 399. 

And in the caſe of M eſtſaling and Weſifaling, Mar. 5, 
1746 ; lord Hardwicke decreed, that an advowſon in fee 
in groſs is affets by deſcent. to ſatisfy ſpecialty debts ; 
and as to an advowſon appendant to a ,manor he ſaid 
there could be no doubt, becauſe the manor. itſelf be · 
ing aſſets, what is appendant muft be affets likewiſe. 
3 Ak. abs. | © al 7 

In the caſe of Oldham and Pickering, M. 8 V. it was 
adjudged, that an eſtate pur auter vie, although it be aſſets 
(by the ſtatute of frauds and perjuries) for the payment of 
debts ; yet it is not_diftributable, nor ſubject to the pay- 
ment of legacies. 2 Salk. 464. L. Raym. 95. 

But by the ſtature of the 14 C. 2, c. 20. N berea 
doubts have ariſen on the ſaid flatutè of frauds and perjurius, 


Where no deviſe of eſlates pur autre vie bath, been. made, 18 


whom the ſurpius of ſuch eflates after the debts of ſuel de- 
ceaſed owners thereof are paid ſhall belong, it is enatied, iu 
ſuch eftates pur autre vie, in caſe there be no ſpecial. occupant 

| 11 . , thereohh 
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thertsf, Bir no d. Ball have been made according 1% 
the Ye a or Jo mu 11 as" Pall not have been 3 de- | 
viſed;” ui go and be" applied and diftributed in the 

manner as the per ſonal"'eflate of the te/tator or inteſtate. 

If an executor has a /eaſe for years of land, of be 
of 201; a year, rendrin + 00 of 101. 2 year; it is aſſets 
in his hands only for rol: "over and oe the rent. Croc” 
El. 712. . 

1 an executor renew, be al deewont for the new leaſe 

i well as the old, for the benefit of the creditors, 2 Cha. 
C.. 209.. TINT 9 


Aſſets in Ireland are aſſets in England - and 0 it hath” | 
been reſolved, that if the executor” Path goods of the teſ- 


tator in any part of tlie world, he ſhall be charged in te. 
ſpe of them. Co. Fac.” 55. 6 Coe. 46. 

So an eſtate in the plantations is ceftamentary, and aſſes 
to-pay debts. 2 Vent, 358. 

Bandit and Specialties are no aſſets, until the money is- 


paid. 1 Ventr. 96. 
If an/ executor recovers damages in treſpaſs for dad. 


in the tift of the igator j this (when recovered) 
= elves: 4 he recover it 6 I 2. 


we — recobers (86 executor) things in 
by equity ʒ "theſe things ſo W ſhall de ee 
1 Rel Abr. 920. * 
me e am an —_ ts a teſtators is aſſes in 
uity to pay legacies. a. Nn £3 
be CS e r a ſervant -is nov 
aſſetd in the hands of an executor ; for a ſervant whoſe 
maſter 4s dead, is legally diſcharged, and is not ſervant 
either to the beir or executor; but meet and honeſt it is, 
at one of them continus him in Nervice, till a fit time of 
ways. Tana ae a ne maſter ; and fic for bim, not to 
d D 

But the 7 which We b hath n an apprivitice, is 2 
chattel perſona), and ſhall: go to the executors. Low 9 
= 378, 359. Went 58. 2 Bac. Abr. 416. 443. 

7 17 C. 2. Walker and Hall. An action was —— 
pink the executor, u upon che covenant.of the teſtator to 
teach an apprentice bis. trade ʒ and afier verdiftifor 'the 
plaintiff," it was moved: in atreſt of judgment; that: this 
covenant was perfonal to the ——— dic 
the extcators;. but only obliged the maſter dutingi his life 
— entice. i But by the, court It o 

— alſo,-amt W waer chen Ipptrrities 
jr marr rl taught 
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taught his trade; and if they be not of the trade, 
ought to aſſign him to another that is of the trade, fo that 
he may be taught according to the covenant. - And judg. 
ment was given for the plaintiff. © 1 Lev. 177 | 

The intereſt in the liberty of 2 priſoner in execution for 
debt is a chattel perſonal, and ſhall-go to the executots. 
Law of Tes. 378. 2 Bac. Ar. ar. 

If an executor puts in ſuit a bond of 100l. for perform. 
ance of covenants, and the parties ſubmit to an award, 
and it is awarded that the obligor ſhall pay 70l. in full @. 
tisſaction, and that the executor ſhall releaſe, which is 
done accordingly; it is ſaid, that the executor ſhall be 
taken ta have Sets to the value of the Whole 100l.: and 
though by the award he was compelled to releaſe, it was 
bis own act to ſubmit-to the arbitrament. 3 Lien. 53. 

A rever/ion expeQant upon an eſtate for liſe, is aſſets 
in the hands of the heir: but the creditor cannot compel 
he heir 40 ſell it, but muſt wait till it falls. 1 Abr. Ig. 

* 275. | 7 26475; e 
+ A It there be a debt due to the king, equity will order 
ſhall it to be paid out of the real eſtate, that the other creditors 
may have ſatisfaclion for their debts out of the perſonal 
eſtate. 1 Vent. 455. "14 

A mortgage is 2 charge upon the perſonal eftate, as 
well as upon the lands mortgaged; and the perſonal eftate 
is primarily liable: for a mortgage is a general debt, and 
the land is 6nly as ſecurity. 1 At. 487. 

If one dies indebted by mortgage and ſimple eontraQ, 
and one aol iht ſinple contraft creditors gets judgment of 
aſſets when they ſhall happen, and the executor applieth 
tho aſſets to pay off the mortgage; the fimple contract 
creditors ſhall Rand in the place of the mortgagee, as to 
what be hath exhauſted but of the perfonal affers 2 and this 
being only by zid of equity, A the fimple contract credit- 
ors ſhall come in equally with the creditor that hath judg- 
N 1 _ Ping, Me. 18, . | 
So in the caſe of Haftung a 6, T. 1734 ; it was 
decreed, that if a man deviſeth Abs * to 
pay all his de bis, and dies indebted by ſpecialty and fimple 
and the bond ereditors recover part of their 
debts out af the perſonal eſtate, and afterwards they ap. 
ply to be paid the reft of their bond debts out of the real 
K deres for thut purpoſe; in this cafe, 25 the teſta- 
tor intended all his creditors ſhould be equally paid thei! 
debta, the bond creditors ſhall hot come in upon the land, 
until the fmple contract creditors have received ſo much 
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thereout, as to make them equal, and upon the level with 
the bond creditors, in. reſpect of what they received out 
of the perſonal eſtate. It was alſo decreed, that where 
one gives a ſpecific, or even a pecuniary legacy, and de- 
viſeth lands to pay his debts ; if a ſimple contract creditor 
comes upon the perſonal eftate; and exhauſts it ſo far, 
25 to break in upon the ſpecific or pecuniary legacy, theſe 
legatees ſhall ſtand in the place ef the creditors, to re- 
ceive their ſatisfaction out of the fund raiſed by the teſ- 
tator for the payment of their debts. - But where a man 
dies indebted by bond, and leaves a perſonal eſtate, and 
deviſeth lands to one in fee, and gives ſpecific legacies, 
and the creditor by bond comes on the perſonal eſtate to 
be paid his bond z the ſpecific legatees ſhall not ſtand in 
the place of the bond creditor, to charge the land de- 
viſed, becauſe the deviſee of the land is as much a ſpe» 
cific deviſee, as the legatee of a ſpecific legacy. And in 
this cauſe the lord chancellor ſaid, that the perſonal eſtate 
is the natural fund for payment of debts, and which as 
againſt creditors, unleſs :hey pleaſe, the teſtator cannot 
exempt ; but againſt the deviſee of his land he may, by 
appropriating his land as a fund for payment of his debts ; 
but even in that caſe, according to the general-rule, there 
ought to be expreſs words to exempt the perſonal eſtate 
from the debts, or at leaſt very plainly ſhewing this to 
have been the intention of the teftator. 3 F. Will. 322» 

So where a man deviſeth all his freehold houſes lands 
and hereditaments to truſtees, to bald to them in truſt, 
that the freehold eſtate ſhould be ſubject to, and be ſold 
and diſpoſed of by them, for payment of his juſt debts; 
and after diſpoſing of ſome 22 legacies, he gave 
to his nephew. the reſt and r 
dedts, rights, credits, and perſonal eſtate not before diſ- 
poſed of, Hereupon the queſtion was, whether the per- 
ſonal eſtate ſhould, be firſt applied to the payment of the 
debts, notwithſtandiog the real eſtate was expreſsly de- 
viſed for that purpoſe. The counſel for the defendants 
(who were the truſtees and reſiduary legatee) inſiſted, that 
the real eftate being not only made ſubject, but direted 
to be ſold for payment of the debts, th perſonal eſtate 
ſhould not be applied. for that purpoſe. But by the whole 
court of exchequer, Here being no negative words to ex- 
clude the pet ſonal eftate from. being applied. for the pay- 
ment of debts, .that.gught.feſt to bg applied for the bene= | 
fit of the heir at Jaw (who. was the plaintiff); and decreed 
accordingly. Buns. 302. f 

8 975 | Z 2 And 


due of bis goods, chattels, 
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And by the lord chancellor Hardwicke, in the 'ca of 
Walker and Fackſon, July 22, 1743: upon 2 rehearing at 


Lincoln's inn ball. The general rule: is, that the per. 
ſonal eſtate ſhall be firſt charged with payment of debts 
and legaties, and*the teſtator cannot exempt it from be- 
ing liable to his debts, as againſt creditors); but as be- 
tween heir and executor, he may charge them upon any 
other fond which ig not primarily diable, and diſcharge 
the! pofſonal eſlate. There arefeveral-ways, by any of 
which a man may give his real eſtate-for- payment of his 
debts. j as," firſt, to; truſtees 3 ſecondly, by way of charge 
in equity, which the court af-chancery will decree: to be 
performed ; or, thirdly, be may direct that his real eſtate 
may be ſold for the payment of his debts : but let bim do 
which way he pleaſes, none of theſe ways will make the 
real eſtate firſt chargeable, if there be not in the will, 
either expreſs words, or a maniſeſt intent to diſcharge the 
perfonal eſtate, but it ſhall be firſt liable. Bank, 302, 
1- Wilſon 24. 0010004 tbl 
And in the caſe of Bridgman and Doue, Nov. 27, 1744: 
By the lord chancellor H ard wicke ; I know. of no autho- 
rity where the words, I make my real eſtate liable to 
pay my debts, will exempt the - perſonal eſtate without 
any/ſpecial: exemption of perſonal eſtate. Nor has the 
court ever ſaid, that perſonal eſtate ſhall be applied only 
to pay legacies, and not the debts. Nor will making 
2 particular eſtate in land liable to pay debts exonerate 
the-perſonal:eſtate, becauſe it is the natural fund for pay- 


ment of debts.  Suppofe a mar deviſeth a real "eſtate li · 
able to the payment of, debts, and ſubject to thoſe debts 


gives it over to another, or what remains after the payment 
of debts, which is all one; if there ate not expreſs words 
to exempt the perſonal eſtate, it ſhall be firſt applied in 
exoneration of the real eſtate. 3 At. 202. ( 4 
nn 35 a3 $4 07 2104 2s 10. 
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2] Per Lord J hurli u. Ot two rules have been eſtabliſhed on 
wis lubject: 1, That che perſonal eſtate is Hable, in the firl 
inſtance, to the PET ect of debts:* 2. Tbat à declaration 
plain ſhall ſtand in fred of expreſs'words to diſcharge it, if ſuch 
ppear to be the tellator” intention. Dale A Ancaſter v. 
Mayer, 1 Bre: 45,4, And jt frequently happens that a variation 
of charge 2 to the perſonal vſtate, or the reverſe, 


may be gathered from the parts of the will. Hone v. Mederaft, 
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| yo, In an action of debt againſt two executors, if they 1, what caſe 
ſeverally by ſeveral attornies fully adminiſtered, and E ex:cutors 


be jury find that the one hath aſſets, and that the other 


Hall be charged, 


where one only 


bath not afly-afſecs the judgment ſhall be only againſt; bach agew, 


by who is found to have aflets, and that the other who 

hed not aſſets ſhall go quit. 1 Kar Abr. 929. Dönboig 
Bot "where two executors join in an aequittance, hut 
one only receives. tho money; both are chargeable for.it-/ 
20 to creditors who are to- have the utmoſt benefit of the 
uw bet the actual receiver (it is ſaid) is only charge - 

able 28 to legatees or perſons claiming; under 1 3 
for the ſubſtantial paris the actual receiving of 357 

neys and this only is regarded in conſcienee. . 
court lord — M. 12 um Churchill and Lob. 
1 Salk. 228.0 5 dh jo eb 22.7 ils to 
11. Generally; the debes are in equal degree, 


the, n debts to 


eeqtor may give the preference unt .qvhich evil. be fr fate. 


10 Mod. 496. — „eien 5: Un cm 
180 that if all the goods us butch; .and.debis-are due dn. 
two by obligation, each of 20 l.; the exrcutor may pay 
which-of them two be will. Br. Exeeutor, #724 11G) 11; 
But in this caſe the chancery will ſometimes intetpoſe 6; 
becauſe this rag) car inlet to frauds — 
nr u! Han 104193435 Ute! Þþ fab 
in like manner, the executar- may allow untq bimſelf 
iv oum debt in poejudice of other debts in Kent 1mm rey 


0110 1 13. at di di M09 EIU 379 411 N 21 
N — rn len ; : 4 * 

Ag to * my worldly eſtate?! r decke hit a) Jo dest. hone 
be fit „it was deere that on 0 the perſon 


Gin 1 Bree 17 5 
05 S. F. by Lid /Nbrthingeony C. Weſtley v. e 
in Mro Cax's note to 1 F. Hms. 83. See allo. frigh v. 

Barrys, 3 th. where lord Hardwicke takes a difference. be- 
tween truftees and executors, viz. that the former, thovgh they 
all. join in [g66ip38, ſhall ovly be liable for 22 they receive 
— becauſe they are obliged to join for conformty, 


byt rwiſe 88 1 Who act ſeverally if x 
N Anke Whers b a voluntary goed act of exec $6 Nh 


ney f ets Toro the bapde of NY lem of à fr 2 
nr be liable. 2 722 * * Br. x1 "3 a4 
— — 3 Bray go oy 15 21 . AG. 534» 
1 {hat a partys To, 55 a 7666 e ak. caſes cancluſrve 


ſt , 8 at Ia, 
we ATOP ve· Ny none e 5. 


Rep. 366. 
n 2 3 provided 


ce, copyhold lands were liable as well as freehold.” Co 
reported 


342 


— . 6 Omg nia Sanum 460. 2 Bac, 
Abr. 435. (But an executor of his on 2 ſhall not 
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rovided that he hath made an ann 


in any cafe be permitted to retain. 3 Bloch. B. 3. e. 3.) 
And this remedy of retainer is by mere act of law, nl 
grounded upon this reaſon z that the exceutor,.cann 
without an apparent abſurdity, commeuce a ſuit 
himſelf as repreſentative of the deceaſed, to. recover that 
which is due to him in his own private capacity ; but, 
havin the whole perſonal eftate in his hands, ſo much as 
is fulkeiene to anſwer his own demand: is, pk of 
ley; applied to that particular porpoſe Elſe, by being 
made executor,” he -r 
alt che reſt of the world befdes. For, thaugb a rateable 
1 in. equal de- 
vis t equitable yet as cy 
ine — uiſtribution of the a 
all the na hath: been hitherto, faund to be 
Qicudle; and produſtiue of more miſchiefs than it 
would remedy, ſo that the creditor hq firſt cmmesceth 
his ſuit is intitled to a preferencu in payment 3; it follows, 
that as the executor'tan commence no quit, be myſt. be 
paid the laſt of any, und of courſe muſs Joſe his debt, in 
cafe the eſtate of bis teftator ſhould prove inſolvent, un- 
left” he be allowed to vetain it. But the, executor ſhall 
not remin his own-debt,- in prejudice to ghaſe. af a higher 
degree; fo for the law only puts him in the. ſame ſituation, 
ad Tacd himſelf as exccuror, and recovered his 
debt; wich he never could be & bot, K. 
eee f. B. z. 
Ce 2343 3603, 94 ji mon — 1 
52. dhe debt of oncereditor — — future day, 
and of another creditor pr y3-i the. executor. cannot 
prefer ſuch futufe debt, ant pay n dearth ay of py wk 
tan and leave the other unpaid... 
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day happens, he may prefer either; unleſs in cafe of 2 
ful 3 before the day. Vent. 142. 
Bat among it executors themſelxes, or joint adminiftra- 
tots; one execiter” or alminiftrator may not prefer his 
own debt, before the debt of another executor or admi- 
niſtrator, Being in equal degree. Thus, in the caſe of 
Chapman and Turnery th chancery, Feb. 26, 1738. Two 
bond Eteditors; A. and B. took joint letters of admini- 
frativh "AZ Yot into his hands part of the aſſets, and 
retifne# For Die o debt aguinſt B. On a bill for an ac- 
count, the dueion wits, whether £: by this had got ſuch 
ok as to be intitled to keep the aſſets, and 
ſo J. loſe his debt By the maſter of the rolls: The 
gude of thiü court in caſes of retaitier is, Unlels the party, 
ei new 1 letzal cauſe to rein, we never give it him; 
if he can ſhe x Tegdl'right, we never take it from him. 
The'qietfioh then , whether at law this be à good re- 
tuner? At law, no doubt, an executor or àdmfniſtrator 
tath x fight, in Eaſe of debte in equal. degree, to prefer 
one to an6ther, and to rerdin for his own in the firſt 
apo any other cretftor; ald the reaſon is, becauſe if 
14 be owe, an executor iti taſte of a de- 
fciency of aſſets would have no poſſible / of obtaini 
ee Sr rg rn + 's u ſuch thing 
Tplitting of debt, or g © rateable p ion, an 
dene fo cannot come in upon an 4 with the 
rt br che Tteditbrs, "hor Has the advantage of anothet 
etWitor," e by bringing his action in 458 ME may re- 
Wer Nis debt, tho" thre de not enough at fat td 
mer An de mats won” the teſtator 3 for be cannot fue 
bimſelf. So that this privilege-of retainer is founded on 
te poll of the common law, that executors may not 
be ji of one advuntage without haying another in 
Heu- ei not be in a wotle condition 
them an man kind denden. But chis is not & caſe betwern 
an eXtcutor” or udn ſtrator, and a creditor.z bur he- 
teen two joint adminiſtrators, who ate both in the ſame 
cohditidn ftr A refpect. Ne authority hath been cited 
in this caſe, to ſupport a retainer by one adminifttator 
againſt the other, "nor do 1 ſee how there ever could be 
ohe ;, becauſe an adminiſtrator can bring no fort of action 
inſt, his companion, wherein this point might have 
deen ſettled at law. Neither doth the reaſon of the law 
aſtiſy ſuch a retainer 155 adminiſtrators are conſidered 
r aw be paſſeſſon of the one is the 
poſſeſſion of the 


other ; the receipt of one is the receipt 
Z 4 of 


the firſt ſuitor. _ 2 Salt. 
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of the other; and therefore the retainer of one muſt be 


conſidered as the retainer of the. other ; and, myſt enure 


far their mutual benefit in the, diſcharge of ibe debts of 
both in proportion. Then the conſequence. would 
very bad, were a retainer allowable in. this, caſe ; for ad- 
miniftrators muſt fight for the aflets, if gett the ſole. 

ſſeſion would intitle either to a ſeparate right in them. 

o that, as no —_ right of retginer, has — ſhe wn, 
rule mul take ace, that he, wbo cannot. retain in law 
cannot jn 14 The pot. is, intitled, to an equal 
diſtribution of. the aſſets, being an equal gpedi ot. ace 7 
ing to conſcience and e equity s and the R 
decreed to gccolint, iner, E xecutars, N. p 

Another difference, 5 exe debts 2 degree, is 
faid to „that. Sur, re Ib Gal be be. paid firſt 
which Tu N il. com wenced, apd not t ” Which, no ſuit 
is commenced, for after 2 ſuit, begun, 755 80 lit 
hath bee WA 2 tex e 499 

85 201% _m 


l Me Cha. 
et er is ane that the echtes. brim Th 5296 
degrees 


ſuit, may pay 1955 credit 


then plead, that the b ath, \ folly Ty ai mia e Notice, 
Br. Executors, 43. „rl 


And in the ca e of hk it was hel Id by 
15 925 \ 


Cowper lord chancellor ing a, bill, in 8 
againſt an  exevvitor, BL ter a d MS. camputet, an 
executor MAY pay any 0 er ei SCheg nature, ot 
as high 2 nature, if there. 1 begal.. . 2 


| tabla aſſets, then th court "of. wk 
gol of bim, and ſuffer e jo "red gs 


If chere be two ert 47875 in 'equal, depren, 0 both.fus 
executor doth Yy, 2 pelg the cred of 1 

zin bis ſuit Jaſt to bis ment. or e N 

ere pe no of left 155 © e Cre, 1755 melt 

tished out of the CR own e Nats, if this covin be 

proved. 282 282 un # him. But the "ERPs. 0.08 7 4 by 


2 


the en vector, here, eſe if 15 real debt, is ho coin: 

ſuch e conf e Bow tf . good os for Oey 
againſt ano the creditor, . 8 twin. a. 459+ ( 

10 1 9 2 ON 216 155 TT . " 

— — ô . — 


«(1 Bot where debt on bogd ag ef 20 in. 
firator, and be pleaded à judgment conſeſſed do an action on a 
Lorle contrack. without — 7. be had no U of the 

a 12 IT) {I VG In p aintiff 
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In the caſe of hand Mott, M. 16 A man 
made bis wilt, and gde to 9920 — by bond, 
more than his perſonal eſtate would pay. A bond creditor 

brought 4 bill againſt the Pas to have a diſcovery 
and account of the perſona eſtate, and a ſatisfaction for 
his debt. At the hearing, the executor made default; fo 
there was a' decree a wil him for an account and ſatiſ- 
fiction out of the aflets, unleſs cauſe ſhewed : Before the 
gecree was made ablolute, another bond creditor of the 
e brought an action at law againſt the executor, 

a bond; He appeared, and becauſe be could; not 

1 this decree at Taw fuffered judgment to go againſt 
lim by default. And the accqunt. being carried on before 
the taſter,” it Was daubted Made! he ſhould allow.this 

jo ment 00 the EY he maſter, of the 97 was 


farfie 0 n Pfg. Ch 
55 * e 


Ne Nee exe 
ud 7 put 4 re debt. without, ſuit, The 

25 proceeded. > A beating, and an, * * was de- 
cited. . ef pt Geſtion” Was, whether bis, voluntary 
{pi pe | ing 0 far ruft berg, Hoy 1d be allowed on the 
e ford Nader Weight bovgt g the pay» 
nent ee lg 5 ut this, being a point of con- 
wee be side Tres edents to be ſearched... .After- 
wards; 30 p on precedents produced on both 
ſides his lot of "be of the fame opinion, but 
faid the caſe | 225 agg Mott” was 2 precedent againſt 
dim, but th a direct change of the law. 
The bent Gy 155 Fake of the precedents) his 


lordſhip _ he Was bound up' by them, m, ade fore de- 


creed" the paytnent 10 voluntary), te be allowed ; | 
but ſeemed 00 the ae 00 Foepb.and Motr, 


2 the 56 1 KM 572 faigly obujned.. After- 
— 5 e is e was Fe. 

0 e me ent We . | 
4 Wil Been * ae e * 
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4 * 8 — 4 
rr bes 4 * 


plaintif?'s demand; . oy Ann to be bad, becauſe it 
Vol enahle an adminiſtrazor, i in many caſes, to defeat a — prks 
—.— the by teilen as many judgments as he pleaſed on ſimple 
act deb ts. Sayer v. Mercer, 1 T. Rep. go. 8 
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reſt. Upon which, the executor and the other fi _ 


f aaa the grantin of the adminiſtration t6 Edward, by 


' who was another bond-creditor to the inteſtare, bro 


Tails, Payment of debts. 
Jo in the caſe'of Waring and Dauvers, M. 171 5. The 
plaintiff, a fimple contract creditor of the teſtator, bringt 
an action on a ſpecial original againſt the executor, | 
order to recover bis debt. The 'other fimple contra 
creditors offered the "plaintiff to come in for his 8 
tion of his debt with them; but having firſt filed his ori. 
ginal, be inſiſted on his whole debt, in preference to the 


contract creditors entered into articles, agreeing, t 

firſt the executor ſhould be paid his debts, and then that 

* 2 — ſimple contract g reditõrs ſhould equally ſhare the 
ts amongſt them, excluſj ive of the p'aintiff. And in 

order to bar” the plaintiff at law, ihe executor gave 

me it in the ſeveral datum mer un brought dy the — 

fimple contract ci Ae the ſeveral ſums which * 

lid as damages in the declarations, eines 

the damages by writ of in . = but th N N — 


ſo. laid as not to excee real ks ab Rs ey the 
plaintiff brought bis Ful. N 
ditmiſſed the bilt withobt "colts, it 1 fra 


but afterwirds, on confid def, he | 

the decree was affirmed" 1 the Jotd is . The 
maſter of "the folly faid, y E deſired ity he 
would fend'it to the > water is ſy, vhs ig rr 
confefled” to the ditors be bis ce, 


debts; but Are el if not 12 ing * 
the court decreed as above. | 9 25 

Fa the caſe of Barker arid Dim an. 2 7% Bs, 
bert Dumeret died inteſtate, and o his death Zdward Du» 
ares, Who was a relation of. his, applied for adminiſtra- 
tio. Barker, who was à creditor df Robert by bond, 


ſon of his inſufficiency,” and his intention of going 
dyer to Jerſey ae adminiftration was ae 
him. fs adminiffration was in Hal 
to Edward b. the leave of this court; 
tered à caveat"a Saint its being e Fr robin 9 that 
oo was della 'withdra 'But as there were 
rhefe"bbſe@fons' againit'him,” Barker filed vis, bill ogaink 
him the 31ſt 99 Ogtober laſt, ſor the payment of his 
n ſecurity to abide 
en. determination. gr” anſwer came on the a the 7b of of the 
next month; and an order was ate that he ſhould find 
ſuch ſecurity, which he accordingly did. After this Mary 


his action at law againft Edward, and Edward confe 
11 Judgment 


andere ; —ůmůn ů . ˙¹ůub . YES ] ³ . I. reer 
_ - — ” CT 
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niltration itſelf was in ſome meaſure granted to * 
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judgment to him in Michaelmas term in that ſame year in 

J. This occaſioned Barker's bringing his action 
at law againſt Edward, upon the fame bond for which 
the bill was brought here; in order that Edward might 
not confeſs judgment to other perſons, before he could 
get judgment againſt him, As ſoon as this action was 
brought a motion was made on the part of Edward, 
praying that Barker might make his election, which court 
he would proceed in, whether at law or in equity.— By 


the lord chancellor Hardwicke ; It is very true, that it is 


the general rule of this court, that a perſon ſhall not be 
allowed to proceed bath at law and in equity, for one 
and the ſame demand, at one, and. the fame time. But 
notwithſtanding that, it is as certain, that by the ancient 
courſe of the court, à perian., was allgwed to bring his 
action at law, againſt fp DEI of the deceaſed, 
iu at the ſame time to bring his bill here in order to 
have a, diſcavery of * tho” now it is eſtabliſhed, that 
if the party proceeds in equity againſt ſuch repreſentative, 
his bill muſt be both, for a diſcovery of allets, and a ſa- 
tzfaftion for his debt z and he. not be allowed to 
wn both at law and in,cquity. And where the party 

proceeded. in both. courts, ſeveral orders have been 
requiring him to make his election. But where the court 
ſees. that the repreſentative is, confefſing agree that 
is a caſon (and in py judgment ſhall always be a reaſon) 
that the court will not require the party ta make his elec- 
tion, The courts of la. diſtinguiſh the caſe; of execu- 
me * ſümilar to * He other caſes. There- 

| 00 conſtant COUT g e Courts, is on rea- 
ſorable circumſtances, to give a defendant farther time 


to plead, than be is obliged to plead in by the ſtrict rule 
ibe court; yet When an executor applies for this fa- 


wur, the time far. pleading ſhall not be enlarged, but by 
his conſenting not ta confels judgments in the mean time, 
'Tis indeed true, that an executor in ſome inſtances may 
honeſtly confeſs judgments to other creditors; 28 where 
de does it to prevent his being doubly charged, or the 
lite: but when this cauct ſees, that be doth. this in order 
tu elude its orders, the court will never permit it. Now 
what is the nature of the preſent caſe? The original bi 

was filed the $1ſt- of October laſt. The anſwer of Ed- 
ward came in on the ach of November following. And 


in the beginning of Mi term here is 2 udgment 
confelſed by Edward to Merry, in 4000 I. The admi- 
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by leave of this court. © Barker had entered a caveat 
againſt its being granted to him, though that caveat was af. 
terwards withdrawn. The proper order for the court to 
make in this cafe is, that Barker made a ſpecial election, 
namely, to proceed at law to recover judgment there, and 
to proceed in this court for a diſcovery, and an account 
of affets, but that he ſhall not be at liberty to take out 
execution upon the judgment without leave of this court, 
And it was ordered accordingly. Barn. Cha. Ca. 277. 
Perfeiture for 2 * 7 ſhe — 1 of the 30 C. 2. c. 3. The torfeit. 
tons ia ure for not burying in woolſen hall he paid out of the eftaiy 
TO of the per fon decea ; ; before any l 405 11. 
gacy, or ather duty whatſoever. ſ. 4. | | 
Sa? en. Fi 5 Next the funeral expences ſhall be paid. 
Fences, ut in'Shelly's cafe, T. 5 M. it is faid, that in ſtrict. 
nefs, no funeral expences are allowed againft a creditor, 
except for the coffin, ringing the bell, parſon, clerk, 
and bearers fees; but not for pall'or ornaments, © 1 Sal. 
196. rat; 1 the expences of the ſhrowd, and digging 
the grave ought alſo to have bęen adde. 
In general, it is ſaid, chat no more than 40 8. for fu. 
nera) expences, ſhall be allowed againſt creditors. 3 fl. 
n 1 
overt; er of the 14. e ſtatute of the 17 G. 2. c. 38. If any wn- 
p<or dying. fer of the poor Hall die, his executors or adminiſtrators ſhall, 
ithin fart) days after his dectafe, puy out of the aſſets all no- 
ny remainfig aur, whit bt received by virtite of bis office, lt 
fore any of his bther debt are nt i A ee 
Chzrges of r- 15. Next to theſe, as it ſeemeth, cone the charges of 
hate or adnini- the' probate. of the will, or of the letters of adminiſtra- 
arte. fion! 208} None r l 03 225 G5hmwu3112 210% 
Debes dwe be 16. Next, debts due by the teſtator to the Eng ure th 
king on rd. be diſcharged ; and it is not in the choice of the et. 
175 * prefer any other debt due to any ſubject. Swin 
455: lam of 134 Cat Fei EU WU) U e 


reren 


: 


| $10! (1 311k 32KS C3267 $413 + 
| T7 mmEmgonRITTT. 
% By loid'Hardevicts, C. At law, were a perſon es in 

fotvept, We rule ib, that bo more ſhall be allowed for © fu 
than is nectſſry, iſt only 408\ther'5'}, and at laſt 10). But 
the execytor here havingshad-eaſqnable.ground to believe the 
eſtate ſolvent, from tbe large legaciesleft by the teſtator, and ii at 
being clear that; upbo the whole, there would be a deficiency, 
ler owed 60 |. for the eee, the teſtator having 
reQed that he'ſhonl be buried. th r'y miles from the place of 


bis death. Stag v. Punter, 1 Ath. 119. In Ball; N. F. 14% 
Which 
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Which muſt be underſtood of ſuch debts as are due to 
the king only by matter of record, and not of ſums of 
money due to the king upon wood- ſales, or fales-of his 
minerals, for which no obligation is given: or of amerce- 
ments in his courts baron ar courts: of his honours, 
which be not courts pf record; or of fines for: copyhold 
eſtates there; or of forfeitures to the crown of debts by 
contract due to any ſubject: by outlawry or attainder, un- 
til office thereupon found. Stvin. a. 455, 456. 2 Bac. 
Ar. 432. J fa wy, 129 & | 
17- By the ſtatute of the ꝙ An, c. 10. Debts due to the Debts d tothe 
affe for letters, ſhall be preferable in payment before any Pott ofber. 
debt due to any private perſon. 1, 30. | | 
18, Next, debts due to private perſons upon judgments Judgments, 
2ainſt the deceaſed in his life; and after thoſe, debts 
upon judgments: (altho* by mere confeſſion, and without 
defence) againſt the executor or adminiſtrator for the 
debts of the deceaſed. + Law of Ex. 39. Treatiſe of Eg. 
112. B. 4. Pi. 2. c 2. ſ. 24. 
But it is ſaid, that the executor is not bound to take 
notice of judgments againſt the teftator in his life, 
without being made acquainted therewith by the cre- 
ditors; for the executor is no way privy” to his acts. 
1 And. 159, 
But in ine caſe of Zittletan and  Hibbins, M. £2 El. it 
was adjudged, that executors at their peril ought to take 
notice of debts upon record. Cre. El. 793. 
In the caſe of Paterſon and Huddleton, T. 2 G. 2. An 
ation of debt upon a bond was brought againſt the de- 
fendant as executor. The defendant pleads a recovery 
againſt him already hadvin a plea of debt, and that he had 
no notice of this bond at that time, and that there was 
no more in his hands than would ſatisfy this recovery. 
Upon this the plaintiff demurs. The court obſerved, 
that it did not appear but that this recovery might be in 
debt upon bond, or other matter of as high nature, and 
then undoubtedly the plaintiff ought to be barred. But 
however, if the recovery was upon a ſimple contract, they 
were unanimouſly. of opinion, if the defendant had no 
notice of the bond, that the recovery would be a good 
bar. They faid, in this conſiſts the difference, between 
duties of a private nature, and duties upon record; for 
thoſe executors are bound to take notice of at all events, 
but theſe they need not, where a ſuit is commenced againſt 
them to, recover debts of an, inferior. nature... They ſaid 
#lſo, that there is ho cecaſion that. executgrs ſhould hold 
out 
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out a ſuit to the laſt, before they make ſuch payments; but 
if an action is taken out againſt them, it is the ſame. But 
if an executor makes a voluntary payment of a debt b 

fimple contract, where there are not aſſets to ſatisfy the 
bond debts, it is otherwiſe, though he hath no notice, 
for there are many caſes, where a man's voluntary a& 
ſhall prejudice him, where the neceſſity of Jaw would not. 
Upan the whole, judgment was given for the defendant, 
1 Blrnard. 186. 

If the judgment is ſatisfied and is only kept on foot to 
wrong other creditors, or if there be any defeaſance of the 
judgment yet in force; then the judgment will not ayail 
to keep off other creditors from their debts. Swix, a, 
456. 2 Bac. Abr. 433- 

And of two judgments, he who firſt ſues execution 
muſt be preferred; but before, it is at the election of the 
executor to pay which he will firſt : Only a judgment 
in a foreign country, as France, is to be conſidered but az 
A fimple contract, Treat. of Eg. B. 4 Pt. 2. c. 2. . 2. 
Sin. a. 436. a 

And it is not neceſſary, that the judgment be limited 
to the courts at Weſtminſter; but if it be obtained in 
any court of record, which hath power to hold plea by 
charter or preſcription of debt above 408. it is fufficient, 
For tho* upon ſuch a judgment execution cannot there be 


bad, but of ſuch goods as are within the juriſdiction of 


that court; yet if the record be removed into cha 
a certiorari, and there by mittimus into one of the benches, 
then execution may be had upon any goods in any county 
of England. Swin. a 456. 
But a judgment not doggeted, awiby the 4 & 5 W. c. 20, 
Hall not affect any lands as to purchaſers or mortgages: 
er baue any preference againſt heirs, executers, or adminiſtra- 
tors, in the adminiſtration of the eflates of their anceſtors, 
teſtators, or inte/tates. 

Which aR, in order to render more eaſy the finding of 


ſuch judgment entered, direfts in what manner alphabeti- 


cal liſts ſhall be made of judgments by confeſſion, non ſun 
informatus, or nihil dicit, in any of the courts of record at 
Weſtminfter ; to which any perſon may reſort, on paying 
4d. and no more (1). 8 

19. In 
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(00 A debt on judgment not docketed according to the direc- 
tions of this act, is put by it on a level with fimple _ 
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19. In the caſe of Harding and Edge, H, 1682. In assis edle 


the chancery. Upon a ſpecial report, the ſole queſtion 
was, how a duty decreed ſhould take place in relation to 
other debts in point of priority of ſatisfaction; and or- 
dered, that a decree ſhould precede debts on ſimple con- 
tras and bands, and take place next to judgments. 
1 Vern. 143. 

But in the caſe of Peploe and Swinburn, M. 1719. In 
the exchequer, It was decreed, that creditors by judg- 
ment at law, and creditors by decree in equity, ſhall be 
paid equally without any preference, Bunb. 48. 
And it is now become the eftabliſhed doctrine, that a 

decree of the court of chancery, is equal to a judgment in 
2 court of law. So where an executrix, whoſe teſtator 
was greatly indebted to divers perſons in debts of different 
natures, being ſued in chancery by ſome of them, appear- 
ed and anſwered immediately, admitting their demands 
(ſome of the plaintiffs being her own daughters); and 
other of the creditors ſued the executrix at law, where 
the decree not being pleadable, they obtained judgments ; 
mM the decree of the court of chancery, being for a juſt 

t, and having a real priority in point of time, not by 
ktion and relation to the firſt day of the term, was pre- 
ferred in the order of payment” to the judgments, and the 
executrix protected and indemnified in paying a due obe- 
dience to ſach decree, and all proceedings againſt her at 
law ſtayed by injunction. Caſe of Morris againſt the 
Bank of England : Decreed firſt at the rolls by Sir Joſeph 
Jekyll, in Aug. 1735- Which was affirmed by the lord 
Talbot in Nov. 1736. And his lordſbip's decree affirmed 
ia parliament in May 1737. 3 P. Will. 402. Caf. Talb. 


217. 

A che caſe of Turwin and Gibſon, July 31, 1749 ; 
where a ſum was decreed to the plaintiff, it was ruled by 
lord Hardwicke, that the ſolicitor in the cauſe, for his 
trouble and money diſburſed for his client, had a right to 
be paid out of the ſum decreed ; and that in this caſe the 
adminiftrator cannot apply the aſſets in the courſe of ad- 
miniſtration. And this, he faid, is the conſtant rule in 
chancery, 3 Att. 920. a 


_ 
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debts, Therefore, on a plea of plene adminiſtravit to debt on 

6 — obtained againſt the inteſtate, but not docketed, the 
miniſtrator may give in evidence payment of bond and other 

_ debts Which exhauſted the aſfets, Hickey v. Hayter, 
T. Rep. gy. * 00 | 
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20. Next, debts upon recognizances at common lay. 

Law of Ex. 39. „ POS Net 
And debts upon ſtatutes merchant or ſtaple, or recog. 
nizances in nature of a ſtatute ſtaple. * Law of Ex. 39. 

And theſe recognizances and ſtatutes ftanding in equal 
degree, it is at the executor's election, to give precedeney 
to which ke will. Swin. a. 457. 2 Bac. Abr. 434. 

Neither between one ſtatute and another, doth the time 
or antiquity give any advantage as touching the 
though touching the lands of the conuſor it doth. But as 
for the goods in the hands of the executor,” he who firſt 
ſeizeth them by execution is preferred ; and before ſuing 
of execution, the executor may give precedency to which 
he will. Swin. a. 457. 

But amongſt ſtatutes and 1 thoſe which 
are forfeited, ſhall be preferred before thoſe which are for 
the performance of covenants, not broken. Stwin, a, 
ld theſe, before they are broken, do not take place 
of ſpecialties. Treat. of Eg. 112. | 

21. In the caſe of the earl of Briſſol and Hungerford, 
M. 1705. It was firſt decreed at the rolls, that mort- 
gages were to be paid in the firſt place, and then judg- 
ments, and then recognizances: But upon an appeal to 
the houſe of lords, it was adjudged, that mortgages are 
not to be preferred to other real incumbrances ; but that 
mortgages, ſtatutes, and recognizances ſhall take place 
according to their priority, and as they ſtand in order of 
time. 2 Vern. 524. | | 

If an eſtate is deviſed in truſt for payment of debts, a 
mortgagee who lent a further ſum upon bond, ſhall not 
be allowed to tack it to his mortgage in preference to cte- 
ditors. 3 Ath. 630. i 

So where a perſon claims the equity of redemption, 2 
a purchaſer for -a valuable conſideration, without notice 
of the mortgage ; the mortgagee cannot tack his bond to 
it, and can only have jt out of the general aſſets of the 
mortgagor. 3 Ath. 659. | | 

But if a mortgagor, 'after making a mortgage, bot- 

rows money of a mortgagee upon bond, and the mor- 
gaged premiſes deſcend upon an heir at law, or come 10 
a volunteer ; the court will not ſuffer them. to redeem the 
mortgage, without paying the bond: and this is to pre- 
vent a Circuity ; becauſe the moment the eſtate deſcend 
ed, or came to the volunteer, it became aſſets, and li- 


able to the bond, And the ſame rule will oo 
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to a deviſee of the mortgaged premiſes. 3 Att. 630, 


on Next, debts by ſpecialty, as thoſe by bonds or Rent, bonds, 
| other obligations, ſealed by the teſtator. 2 Bac. Abr. — 4 obli- 
110 rent arrear, and unpaid by the teſtator, is equal 
to a debt by ſpecialty z for this ſavouring of the realty, 
the executor can no more wage his law againſt ſuch a 
debt, than he can to a debt by ſpecialty. 2 Bac. Abr. 


355 where debt was brought againſt an executor for rent 
reſerved on a parol leaſe, after the leaſe was determined, 
and the executor pleaded that the teſtator entered into an 
obligation, and that he had not aſſets above 5 l., which 
were not ſufficient to diſcharge this obligation; on de- 
murrer it was reſolved, that this rent, though reſerved on 
a parol leaſe, was yet equal to an obligation, and that it 
fill remained in the realty, though the term was determin- 
ed, 2 Bac. Abr. 434. 

Alſo by the cuſtom of London, if a citizen of London 
dies indebted by fimple contrads, ſuch debt, is equal to a 
debt by ſpecialty. 2 Bac. Abr. 434. 

ZE. 1715, Parker and Harvey. The grantor's covenant 
in a marriage ſettlement for him and- his heirs, that the 
premiſes were free from incumbrances, ſhall come in 
equally with creditors on bond. Vin. Executors, Q: 


Q Oo + © ew ** 


— 
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a, 39. 

ſt two men are partners in trade, and one of them gives 
a bond to leave his wife 1000 l., and dies; and the other 
partner adminiſters : If the wife would be paid out of the 
ſeparate eſtate of her huſband, on there being effects, ſhe 
ſhall have a preference before other creditors ; But if there 
is no ſeparate eſtate, and the wife would have ſatisfaction 
out of the partnerſhip effects, then all the partnerſhip 
debts muſt be firſt paid. 3 P. Will. 182. 

Any voluntary bond is good againſt an executor or ad- 
miniſtrator, unleſs ſome creditor be thereby deprived of 
bis debt: Indeed, if the bond be merely voluntary, a 
real debt (though by ſimple contract only) ſhall have the 
preference. But if there be no debt at all, then a bond, 
however voluntary, muſt be paid by an executor. 3 P. 
he Will, 222. Comyns, 255. 

A man, having a wife who lived ſeparate from him, 

L afterwards, married another woman who knew nothing of 
the former wife's being alive; but it being diſcovered to 

the ſecond wife that the former was alive, the huſband 
Vol. IV. "Ws : (in 
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Recognivances 
and ſtatutes. 


ius. Payment af dels. 


20. Next, debts upon recognizances at common lay. 
Law of Ex. 39. 426 „ G04 I W220; 

And debts upon ſtatutes merchant or ſtaple, or recog. 
nizances in nature of a ſtatute ſtaple. * Law of Ex. 39. 

And theſe recognizances and ftatutes ftanding in equal 
degree, it is at the executor's election, to give precedeney 
to which ke will. Swin. a. 457. 2 Bac. Abr. 434. 

Neither between one ſtatute and another, doth the time 
or antiquity give my advantage as touching the 
though touching the lands of the conuſer it doth. But as 
for the goods in the hands of the executor,” he who firſt 
ſeizeth them by execution is preferred; and before ſuin 
of execution, the executor may give precedency to whit 
he will. Swin. a. 457. * 

But amongſt ſtatutes and recognizances, thoſe which 
are forfeited, ſhall be preferred before thoſe which are for 
the performance of covenants, not broken. Swix. a. 
ef theſe, before they are broken, do not take place 
of ſpecialties. Treat. of Eg. 112. * 22] 

21. In the caſe of the earl of Briffol and Hungerfird, 
M. 1705. It was firſt decreed at the rolls, that mort- 
gages were to be paid in the firſt place, and then judg- 
ments, and then recognizances: But upon an appeal to 
the houſe of lords, it was adjudged, that mortgages are 
not to be preferred to other real incumbrances ; but that 
mortgages, ſtatutes, and recognizances ſhall take place 
according to their priority, and as they ſtand in order of 
time. 2 Vern. 524. 83 

If an eſtate is deviſed in truſt for payment of debts, a 
mortgagee who lent a further ſum upon bond, ſhall not 
be allowed to tack it to his mortgage in preference to cte- 
ditors. 3 Ath. 630. te 

So where a perſon claims the equity of redemption, 35 
a purchaſer for a valuable confideration, without notice 
of the mortgage; the mortgagee cannot tack his bond to 
it, and can only have jt out of the general aſſets of the 
mortgagor. 3 At. 669. | . * 

But if a mortgagor, after making a mortgage, bot- 
rows money of a mortgagee upon bond, and the mort- 
gaged premiſes deſcend upon an«heir at law, or come 10 
a volunteer ; the court will not ſuffer them. to redeem the 
mortgage, without paying the bond: and this is to pre- 
vent a Circuity ; becauſe the moment the eſtate deſcend 
ed, or came to the volunteer, it became aſſets, and li- 


able to the bond. And the ſame rule will _ 
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to a deviſee of the mor cgaged premiſes. 3 Att. 630, 
659- 
other obligations, ſealed by the teſtator. 2 Bac. Abr. 


3110 rent arrear, and unpaid by the teſtator, is equal 
to a debt by ſpecialty; for this ſavouring of the realty, 
the executor can no more wage his law againſt ſuch a 
debt, than he can to a debt by ſpecialty. 2 Bac. Abr. 


=: where debt was brought againſt an executor for reat 
reſerved on a parol leaſe, after the leaſe was determined, 
and the executor pleaded that the teſtator entered into an 
obligation, and that he had not aſſets above 5 l., which 
were not ſufficient to diſcharge this obligation; on de- 
murrer it was reſolved, that this rent, though reſerved on 
a parol leaſe, was yet equal to an obligation, and that it 
ſtill remained in the realty, though the term was determin- 
ed. 2 Bac. Abr. 434. 

Alſo by the cuſtom of London, if a citizen of London 
dies indebted by fimple contract, ſuch debt, is equal to a 
debt by ſpecialty. 2 Bac. Abr. 434. 

Z. 1715, Parker and Harvey. The grantor's covenant 
in a marriage ſettlement for him and- his heirs, that the 
premiſes were free from incumbrances, ſhall come in 
equally with creditors on bond. Vin. Executors, Q. 


. 20. ... 

4 two men are partners in trade, and one of them gives 
a bond to leave his wife 1000 l., and dies; and the other 
partner adminiſters : If the wife would be paid out of the 
ſeparate eſtate of her huſband, on there being effects, ſhe 
ſhall have a preference before other creditors ; But if there 
is no ſeparate eſtate, and the wife would have fatisfation 
out. of the partnerſhip effects, then all the partnerſhip 
debts muſt be firſt paid. 3 P. Will. 182. | 

Any voluntary bond is good againſt an executor or ad- 
mioiſtrator, unleſs ſome creditor be thereby deprived of 
his debt : Indeed, if the bond be merely voluntary, a 
real debt (though by ſimple contract only) ſhall have the 
preference. But if there be no debt at all, then a bond, 
however voluntary, muſt be paid by an executor. 3 P. 
Will, 222. Compns, 255. 

A man, having a wife who lived ſeparate from him, 
afterwards, married another woman who knew nothing of 
the former wife's being alive; but it being diſcovered to 
the ſecond wife that the former was alive, the huſband 

Vor. IV. een | (in 
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22. Next, debts by ſpecialty, as thola by bonds or Rent, bonds, 


and other obli- 
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Mills. Payment of debts. 
(in order to prevail with the ſecond wife to ſtay with 
him) ſome years afterwards gave a bond to a truſtee of 
the ſecond wife, to leave her 10001. at his death, and died 
not leaving aſſets to pay bis ſimple contract debts : If this 
bond had been given immediately on the diſcovery, ang 
they had parted thereupon, it had been good ; but deing 
given in truſt for the ſecond wife, after ſuch time as ſhe 
knew the firſt was living, and to induce her to continue 

with the huſband, this was worfe than a voluntary bond, 
and decreed to be poſtponed to all the ſimple contrad 
debts. But if ſuch bond had been given to the ſecond 
wife as a recompence for the injury done her, and there. 

upon ſhe had left the huſband, it had been a good bond, 

and to be paid before any ſimple contract debts. 3 P. 
n 5 

If there be divers obligations of the like kind, it ſeem- 
eth to be in the power of the executor to diſcharge which 
obligation, and to gratify which of the creditors he 
will: which being done, the other creditors are without 
remedy, if there be no aſſets; unleſs the day of payment 
in the one obligation (as was obſerved before) be expired, 
and the day of payment of the other obligation is not 
come; in which caſe, the former obligation is to be 
ſatisfied ; or unleſs there be ſuit commenced for ſome 
obligation, for then it is not in the power of the executor 
to diſcharge another obligation for which no action is 
brought, in prejudice of the former ſuit. But an execu- 
tor may confeſs judgment on one obligation, and plezd 
that judgment to an action brought on another obligation, 
And if there be two obligations, and the two feveral cre- 
ditors bring ſeveral actions againſt the executor, he that 
firſt obtaineth judgment muſt be firſt ſatisfied. Sin. 457, 
458. 2 Bac. Abr. 434, 5: 

Although the executors are not named in an obligation, 
yet the law will charge them, for that they repreſent the 
eſtate of the teſtator. And the law is the ſame of admi- 
niſtrators. But the heir ſhall not at any time be charged, 
without expreſs mention of the heir. Dyer, 23. 

23. Debts by ſimple contract are poſtponed to all others, 
being debts of an inferior nature; yet an executof Is 
bound, as far as he hath aſſets, to pay them, as much a 
any other debt; and therefore a ſimple contract creditor 
need not allege, that the executor had aſſets to ſatisf 
debts of a ſuperior nature, and his alſo ; but if the truth 
be, that the executor hath only aſſets ſufficient co ſatis 
ſuch ſuperior debts, he mult plead it. 2 Bac. Abr. 434 
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Mills. Payment of debts, 


But by the 29 C. 2. c. 3. No adtim Hall be brought 
whereby to charge any executor or adminiftrator upon any ſpe- 
cial promiſe io anſwer damages out of his own eftate, unleſs 
the agreement upon which ſuch action ſhall be brought, ar ſome 
memorandum or note thereof ſhall be in writing and ſigned by 
the party to be charged therewith, or ſome ather per ſon there - 
unto by hem lat full authoriſed. . 4. 

But albeit the law requires, that debts ſhould be paid 
according to their ſuperiority, as herein ſet forth; yet 
may an executor pay a debt on a ſimple contract before a 
ſpecialiy,if he bath no notice of ſuch ſpecialty : for other- 
wiſe it might be in the power of the obligee to ruin the 
exccutor by keeping his bond in his pocket until the exe- 
cutor ſhall have paid away all the aſſets in diſcharging 
fimple contract debts. 2 Bac. Abr. 434, 5. 

But of debts upon record, the executor ought to take 
notice at bis peril. 2 Bac. Abr. 435. 

And in the caſe of Greenwood and Brudniſh, T. 1720. 
A man mortgaged his lands, and gave a bond to perform 
covenants, and after died inteſtate. His widow, without 
taking letters of adminiitration, poſſeſſed herſelf of his 
perſonal eſtate, aud paid it all away in ſatisfying debts on 
timple contract. About ſeven years after, an old dor- 
mant eatail was diſcovered, and the heir in tail brought 
an ejectment, and recovered poſſeſſion, Whereupon the 
mortgagee ſued the widow upon the bond. She brought 
a bill for an injunction, having paid away all the teſtator's 
allets before any notice of this bond, and therefore al- 
leged that ſhe ought not to be chargeable with a de- 
vaſtavit. The detendant demurred, and the demurrer 
was clearly allowed, the bill being an attempt to alter the 
courſe of law. But if any extraordinary fraud had been 
charged on the defendant, by which ſhe had been de- 
ceived, or induced to pay away the aflets, that might 
have varied the caſe. Prec. Cha. 5 34. | 


24. A perſon indebted by bond and ſimple contract, In what caf 
4 perſon indebted by bond # imp r 


paid pari paflu. 


deviſeth lands to truſtees to be fold for payment of his 
debts: It was reſolved and declared to be the conſtant 
rule, that the creditors ſhould have in proportion, and 
not the bonds to be fir - ſatisfied ; for it ſhall be conſtrued, 
that (one of them being as much a debt as the other) the 
teftator intended they ſhould all be paid alike; and it the 
value of the.land tall ſhort, they (hail be ſatisfied in pro- 
portion: So legatees ſhall have equal proportion pro rata, 
according to the greatneſs or ſmallneſs of the legacy; for 
the land is made debtor ; But otherwiſe ij is of judgments ; 

| Aa2 for 
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Mills. Payment of debts. 


for theſe do affect the land by their own ſtrength and na. 
ture, and would have had the preference whether ſuch 


' deviſe had been made or not. 2 Freem. 49. 175. 


But if a man only charge his Jands with the payment 
of debts, fo that the lands deſcend ſubject to them; bonds 
ſhall be preferred to ſimple contract debts. 1 P. il. 


O. 5 

ef man deviſeth his lands to two perſons in truſt, to be 
ſold for payment of his debts, and maketh the fame per- 
ſons executors. The queſtion was, whether bond debts 
ſhould have a preference, or all debts be paid pari paſſu ? 
The difference was taken, when the ſame perſons that 
are truſtees to fell the lands are executors likewiſe, and 
where not; for in the former caſe, after the land is ſold, 
it is aſſets even at /aw; and therefore to decree them to 
pay otherwiſe than according to the legal courſe, would 
be to decree a devaſtavit. And in this caſe it was de- 
creed, that bond debts. muſt be preferred. Prec. Chi, 


127. | 

But in the caſe of Lewin and Okely, July 26, 1740; 
Where there was a deviſe to truſtees for the payment of 
debts, and the ſame perſons were made executors, it was 
held by lord Hardwicke, that this ſha]l be equitable, and 
not legal aſſets, and all the creditors muſt be paid pari 

%. There have been caſes (he ſaid) in which it was 
held, that where truſtees are made executors, debts ſhall 


de paid in a courſe of adminiſtration, but the modern reſo- 


lutions have been otherwiſe, 2 At. 50. 
A liaſe for years, or a bond or grant of an annuity taken 


in a truſtee's name, being perſonal aſſets, ſhall be applied 


in a courſe of adminiſtration, and not for the payment of 
all the debts equally. 2 Vern. 764. 

If a man poſſeſſed of a term for years, mortgageth it and 
dies, leaving debts, ſome by bond, and ſome by ſimple con- 
tract; the equity of redemption is equitable aſſets, and ſhall 
be liable to all the debts equally. 3 P. Jil. 341. 

And the diſtinction ſeemeth to be this: Where there 
are legal aſſets, that js, aſſets which are liable at law 
without the help of equity, there the executor may apply 
them according to the courſe of lav, which allows and 
requires a preference to be made in certain caſes as hath 
been mentioned; but where there are only equitable aſſets, 


that is, aſſets which are not liable without the help of a 


court of equity, in ſuch caſe the court will direct the ap- 
plication thereof according to that courſe which is mot 
= * equitable 
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Mills. Payment of debts. 357 


equitable and juſt, namely, to pay every creditor his ſhare 
in proportion. 0 

So where the aſſets are partly legal and partly equitable ; 
although equity cannot take away the legal preference on 
legal aſſets, yet where one creditor has been partly paid 
out of ſuch legal aſſets, when ſatisfaction comes to be 
made out of equitable aſſets, the court will poſtpone him 
till there is an equality, in ſatisfaction to all the other 
creditors out of the equitable aſſets, proportionable to ſo 
much the legal creditor has been ſatisfhed out of the le- 
gal aſſets. Cha. Ca. Talb. 220. 2 Vern. 435. (x) 

25. As debts upon judgments, recognizances, mort- la what caſes 
gages, bonds, and other like ſpecialties, ſhall carry in- intereſt ſhall ve 
tereſt; ſo alſo intereſt hath been allowed upon demands allowed. 
due by covenant, although it was objected that they were 
not liquidated, and only found in damages. Finer, In- 
tereſt, C. | 

Where à man prays ſatisfaction for a ſimple contract 
debt, merely out of perſonal allets ; a court of equity will 
of courſe direct the debt to be paid with intereſt, to be 
computed fram one year after the teſtator's death, Bar- 
nard. 229. 

But where a real eſtate is charged with the payment of 
debts, as well as the perſonal ; the lord chancellor Hard- 
wicke ſaid he did not know, that it was abſolutely fixed 
that imple contract debts ſhould carry intereſt from that 
time; and he believed, if the decrees of the court were 
looked into, it would be found, that a great many of them 
are in this form, that the matter ſhould take an account 
of the value of the eſtate and of the debts, that he ſhould 
compute intereſt upon ſuch of the debts as carry intereſt, 
without giving any direction, that intereſt ſhould be com- 
puted upon the other debts, Id. 

Where 2 man deviſe his land for the payment of his debts; 
it is ſaid, that this deviſe makes the land as a ſecurity or 
mortgage for all the teſtator's debts, as well thoſe by ſimple 
contract as otherwiſe ; and the ſimple contract debts ſhall - 
carry intereſt, as.the land, which is the fund, yields annual 
profits: By lord chancellor Macclesfield, who ſaid that 
this was the daily practice. 2 P. Will. 26, . 

But where a real eſtate is charged only with the payment 
of debts ; the lord chancellor Hardwicke ſeemed to think, 
that this will not make the fimple contract debts to carry 


— ͤ 2 


(x) That the court leans to conſtrue aſſets equitable rather 
than legal, wide ſupra, 8. | 
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Debt barred by 
the ſtatute of 
Umitation. 


ſtatute: and his lordſhip over- ruled the plea. 


TUtls, Payment of debts. 


intereſt, And he ſaid, that on a general deviſe of lands 
for the payment of debts, he ſhould think that fmple con- 
tract debts ought not to carry intereſt. Barnard. 2 0. 
The arrears of an annuity or tent charge, are never ds. 
creed'to be paid with inteteſt where the ſum is uncertain, 
but only where it is certain and fixed. Caf. Talbot, 2. 

In the caſe of I ztton and Litton, T. 1719. Intereſt of 
an annuity was decreed by the lord chancellor from the 
very day it became due. But Mr, Peere Williams adds 2 
query as ta this, and ſays, it ſeems the arrears ſhould carry 
intereſt only from the firſt day of payment next after the 
arrears of the annuity became due; if payable half year. 
Iy, then from the next half year day; if quarterly, then 
from the next quarter day; and ſo has been the common 
rule in theſe caſes. 1 P. Fill. cas. 

26. T. 1700, Staggers and Melly. At the lord chan- 
cellor's houſe. It was held by Cowper lord chancellor, 
that if one by will ſubject his jands to the payment of his 
debts, debts barred by the ſtatute of limitation ſhall be 


paid ; for they are debts in equity, and the duty remains; 


the ſtatute hath not extinguiſhed it, though it hath taken 
away the remedy. 1 Salk. 154. 2 Vern. 374. 

T. 1726, Blakew:y and the earl of Strafferd. In oy, 
Sir Henry Johnſon was indebted to Biakeway in 343. 
In 1714 he received gol. in part. In 1719 Sir Henry 
died, having made his will and deviſed his lands to his 
executors, in truſt to pay his debts. Ihe executors re- 
nouncing, the ear} of Strafford adminiftered with the will 
annexed, Blakeway brought his bill to be paid out of 
the aſſets. The earl of Strafford pleaded the ſtatute of 
limitations; and that neither he, nor (as he believed) Sir 
Henry, made any promiſe to pay the debt, within fix 

cars before the bill brought. Lord chancellor: I would 
be cautious in giving any relief againlt an act of patlia- 
ment: but it is plain, the debt is not extinguiſhed by the 
ſtatute of limitations, ſince the ſtatute mutt be pleaded, 
which the defendant 1s not bound to do; and if he af- 
terwards will acknowledge the debt, it takes it out of the 
Upon ap- 
peal brought in the houſe of lords, this decree was re- 
verſed, and the plea ordered to ſtand for an anſwer. 1 P. 


Will. 373. (5) * * 
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But if the debtor by bis will directs that a/l his debts 
ſhall be paid, or makes any proviſion for the payment of 
his debts in general; this will revive it, and bring it out 
of the ſtature, and make his executors liable. Prec. 

385. 
3 80 1 4 debtor, upon application for that particular 
debt, acknowledges and promiſes payment (for a bare ac- 
knowledgment is not ſufficient) ; this will bring it out of 
the ſtatute : for the acknowledgment and promiſe is a new 
evidence of the debt. II. 

But in the caſe of Norton and Freeker, H. 1737. It was 
faid by the lord chancellor H.rdwicke, that an executor 
is not compellable, either in law or equity, to take advan- 
tage of the ſtatute of limitations, againſt a demand other- 
wiſe well founded. 1 Atk. 526. 

27. Where a teſtator is much indebted, and the exe- Executor may 
eutor is defirous to be rid of the aſſets; the executor's — * 
ſafeſt way is, to file a bill in chancery againſt the credit- Tf ps * 
ors to the end they may, if they will, conteſt each other's 
, 4 debts, and diſpute who ought to be preferred in payment. 

, 2 Varn. 37. 

28. In debt againſt an executor, if the defendant plead Plea of plene 
fully adminiſtred, if any aflets be found in his hands, al- «dminiftravit. 
though there be not to the value of the debt; yet the 
plaintiff ſhall have judgment for his whole debt of the 


goods of the teſtator. 1 Roe Abr. 929. (a) 


_— WT 0. £0 I 


But 


_—— 
— — 


6— — — 
—_ 


P. C. zog. And the like order was made in Jones v. Z. of . 
Strafford, 3 P. Mut. 8g. But no further proceedings appear 
to have been had in either caſe. See Mr. Coxe's notes, ubi 
ſupra. The point is, however, conſidered as ſettled by Lord 
Mansfield, who expreſſes himſelf thus in Trueman v. Fenton, 
Conop, 548. Where a man deviſes his eſtates for payment of his 
debts, a court of equity ſays, (and a court of law iu a caſe pro- 
perly before them would ſay the ſame,) all debts barred by the 
ſtatute of limitations ſhall come in and ſhare the benefit of the 
deviſe ; becauſe they are due in couſcience, therefore though 
barred by law they ſhall be held to be revived, and charged 
by the bequeſt.” See alſo Lacon v. Briggs, 3 Ah. 107. 

(z) The judgment in.ſuch caſe uſed to be againſt the executor 
for the whole debt and damages, to be levied de bonis teftatoris, et 
A now, &c. the damages de bonis propriis, Lil. Entr, 504. But in 
Harriſon v. Beecles, 3 T. Rep. 688., lord Mansfield, with the aſſent 
of the other judges, would not ſuffer the plaintiff to recover of 
the executor more than the aſſets in his hands with judgment, 
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But if it be found, that he had nothing in his hands of hi 
the judgment ſhal] be, that the plaintiff ſhall take nothing 


by the writ, and ſhall not have judgment of the debt: me 
for he hath waved this advantage by taking of the iſſue 3 
2 . . 2 unt! 
and judgment is to be given upon the verdict. 1 Ralle * 
Abr. 929 (a) appea 
Plea of ne unque 29. If an executor plead ne ungue executor, and is found d 
— executor; the judgment ſhall be general, to recover the Fo 
debt, for his falſe plea. 1 R Is Abr. 930. | ſpirit 
In an action of debt againſt an executor, who pleadeth 10 
that he is not executor, nor even adminiſtered as executor, Law 
and this is found againſt him; the judgment ſhall be of By 
the goods of the teſtator, if there are apy ſuch ; if not, Jegac 
2 2AG 4 1 ſatisf 
| debts 
N quando acciderint for the reſidue, But if to an action on a bond * there 
| the executor plead payment and non eff fuctum, but omit, to plead portic 
plene agminiftravit, and a verdict and judgment be had, again So 
him, this amounts to a cot ſeſſion of aſſets, and to an ation certa 
of debt upon that judgment ſuggeſting a devaſiavit, he can. K. 
not ple ad that he has fully 2dminiftered, but will be liable 
for both debt and damages de boris proprits. See Erving v. ro 
Peters, 3 J. Rep. 685. ard Reck v. Leighton, Ib. 690. 80 if a bat 0 
perſon bind himſelf as adminiſtrater, to abide by an award to ligati 
be made, touching matters in diſpute between his inteſtate and ſhall 
another, and the arbitrators award that he as: adminiſtrator that 1 
ſhould pay, he cannot plead plene adminiſtrawit to debt on the legate 
bord ; for by ſubmitting to ſuch an award, he has admitted [V 
aſſets. Harry v. Ruſh, 1 T. Rep. 691. But a mere general accoi 
ſubmiſſion to an award by an adminittrator is not of iiſelf an g- back 
miſion of aſſets. Pear/on v. Henry, 5 T. Rep. 6. If an exe- — 
cutor plead that he has fully adminiſtered, and the pls iutiff does 11 7 
not take iſſue on that plea, but takes judgment of aſſets gu½ 9 
acciderint, on a ſcire facias on that judgment he can only have 
execution of ſuch aſſets as ſhall have come to the execotor's VII. 
hands fince the judgment. But if it appear to the court on 
affidavit, that aſſets have come io the executor's hands, between And 
the purchaſing of the original writ and the judgment, the court 5) Gag 
will permit the plaintiff to enter up his judgment in ſuch a man- J. 
ner as to reach them, except the executor can ſhew that ſome II. 
injuſtice will thereby be done him, as in caſe he ſhould have | 
fairly paid other debrs in the interval. Mara v. Quin, 6 T. [I 
| Rep. 1. In chancery, if a plaintiff pray an account, or procure | 
| a receiver to be appointed, this is a waiver of an admiſſion of 
i 4 aſſets. Wall v. Buſhby, 1 Bro. 484. 
' vi (a) For here the plaintiff might have had judgment for the — 
b debt of the goods cf the teſtator which might hereafter come 
| to be adminiſtered, Eil. Ent, 38. be: (3) 


of fopra, 


— — r 


[When executors pay a ſum o 
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of his own goods; as well for the debt, as for the da- 
mages and coſts. 1 Rolls Abr. 930. 1 Att. 293. (5) 

o. An executor ſhall not be forced to pay legacies, 
until the legatees ſhall give bond to refund in proportion, 
or in the whole, for the ſatisfaction of debts, if any ſhall 
appear unſatisfied. Cha. Ca, Finch, 136, Viner, Deviſe, 

d. 7. 6 
hy 4 are to be paid before legacies: and if the 
ſpiritual court will compel an executor to pay, a legacy 
before he pay the teſtator's debts ; a prohibition will lie. 
Law of Ex. 182, | 

Hut where lands are deviſed for payment of debts and 
legacies, and the debts are ſuch as land is not liable to 
ſatisfy, as debts by ſimple contract; there, it is ſaid, the 
debts ſhall have no. preference of the legacies : but if 


there be not ſufficient to pay all, they ſhall be paid in pro- 


portion. 2 Freem. 270. 


So if a man bind himſelf in an obligation to perform 2 


certain thing, and deviſeth divers legacies, and dieth, 
leaving only ſufficient to ſatisfy the obligation if this ſhall 
come to be forfeited ; yet this obligation ſhall not be any 


| bar of the legacies, becauſe it is uncertain whether the ob- 


ligation will ever come to be forfeited but the executor 
ſhall make a conditional delivery of the legacy, to wit, 
that if the obligation ſhall be recovered againſt him, the 
legatee, ſhall re- deliver the legacy: 1 Rolls Abr. 928. 
money on their teſtator's 
account, which was not due, in an action to recover it 
back, they muſt declare in their own right, and not as 
executgrs ; but if the money was due in conſcience, ſuch 
an action will not lie. Mun v. Stokes, 4 T. Rep. 505. ] 


VII. Of the payment of legacies, and diſtribution 


of inteſtates effets. 
And, n ö 
I. Concerning the payment of legacies. 
II. Concerning the diſtribution of inteſtates effects. 
III. Concerning the ſtamp duties chargeable on le- 
gacies and the diſtributive ſhares of an inteſ- 
tate's eſtate. | 4 


1— —_—_—  — 


(5) What conſtitutes an execator of his own wrong. See 


I. Con- 


f#pra, Probate, g. 
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J. Concerning the payment of lepacies. 


What perſons 3. IV the ſtatutes of the 25 C. 2. c. 2, and the 16. 


* 12 H. 2. c. 13. perfons required to take the oaths ang 
otherwiſe qualify themſelves for, offices, who hall 28 
without ſuch qualification, ſhall be incapable of any le. 
gacy. a FRIED 


By the 9 & 10 // c. 32. Perfons denying the Trinity, 
or aſſerting that there are more gods than one, or deny. 
ing the chriſtian religion to be true, or, the holy fcriptures 
to be of divine authority, ſhall for the ſecond offehce be 
incapable of any legacy, | ad, 

And by 5 G. c. 27. Artificers going out of the king. 
dom, and exerciſiug their trades in foreign parts, ſhall de 
incapable of any legacy, © n ol 

In iet“, 2. Alegacy is extinct, by taking a bond for it. Tv, 3. 

cus away or Where the /atute of limitation was pleaded in bar to 2 

ertingvihed. ſegacy demanded, due twenty yeafs before; jt was held 

| by the lord chancellor, that a legacy is not barred by the 
flatute, nor ever had been fo held. 2 Freem. 22. 

The father by his will gave to bis daughter 1000. to 

be firſt paid after his debts, beſides a ſhare out of the di. 

vidend of his eſtate. Afterwards, on her 'marriage, an 

agreement was made, for what ſhe ſhould haye out of her 


father's eſtate, and that it ſhould be 8 1 100l. and gala di 
- that was to be in full of what was intended her thereout, 1 
It was, decreed by the maſter of the rolls, and confirmed Hanbu 
by the lord chancellor, that this was an adetmption of the Thurler 
legacy, and that the 1100l. was to be in full of what the v. Fall 
daughter was to have out of the faid eſtate. Hale and (4) 
Adlon, 21 C. 2. 2 Cha. Ca. 35. (c) range 
a A man arm 
tinction 
a—_ his chil 
| f underft, 
(c) As an agreement may be a ſatisfaQtion of a legacy, ſo 2 of mon 
legacy may be a fatisfaQtion of an agreement; as where a man tonſequ 
had one daughter, to whom 8ocol. was ſecured by marriage being u 
ſettlement, and afterwards he gave her 8000l. by his wall for double 
ber portion, and 200l. per ann. Lord keeper Hercour!, held v. Teh) 
that the davghter ſhall have but one 8oool, though ſhe may Hartop 
elect which of the portions ſhe pleafes. Copley v. Copies father | 
1 P. Wms. 147. So alſo, the bequeſt of the refidue of teſlator's adeeme 
perſonal eſtate to a younger ſon, being greater than the pro- Jupra, C 
vifion by the father's marriage ſettlement, was decreed a (atil- be taker 
faction of that portion. Rickman v. Morgan, 1 Bro. 63, a0d 1. 5 G 
17. 


2 Fro. 394. And a legacy has been decreed to go in part ſa- 
tis faction 


calls, Payment of legacies. 


A man by his will gave his four daughters 6oo!. apiece, 
and afterwards married his eldeſt daughter to the plain- 
if, and gave her 7ool. portion, After that, he makes 


2 z codicil, and gives 100l. apiece to his unmarried daugh- 
14 ters, and thereby*ratifies and confirms his will; and dies. 
Q The plaintiff preferred his bill for the legacy of 600. 


given to his wife by the aid will. It was held by the 
maſter of the rolls, that the portion given by the teſtator 
in his life-time ſhould be intended in ſatisfaction of the 


K legacy. And it was agreed to be the conſtant rule, that 
's where a legacy is given to a child, who afterwards, upon 
e marriage or otherwiſe, receives the like or a greater ſum, 
| it ſhall be intended in ſatisfaction of the legacy, unleſs the 
2 teſtator declares his intention to be otherwiſe. And it 
was ſaid, the words of ratifying and confirming do not alter 
the caſe, though they amount to a new publication, be- 
. ing only words of form, and declare nothing of the teſta- 
2 tor's intent in this matter. 2 Freem. 224. lrod and Hurſt, 
d T. 1698. [S. P. by Jord Hardwicke in Fernham v. Phit- 
c lips, 2 Atk. 214. d)] | : 
A man ſeiſed in fee, deviſed to his children 1020l., 
0 payable at ſeveral times, by gol. a year, with which fums 
h de charged his lands, and then died. One payment of 50l. 
4] 6 


* = a4 w 


tisſadlion of a proviſion by ſettlement. Warren v. Warren, 
1 Bro. 305. But this is queſtion of intention. See Hanbury v, 
Hanbury, with the caſes there cited, 2 Bro. 352 & 529. and lord 
Thurlew's judgment in Rickman v. Morgan, Ib. 394. Teaceck 
v. Falkener, 1 Bro. 295. Barret v. Beckford, 1 Veh 51g. 
(d) But this rule does not apply to portions gwen by a 
ranger or diſtant relation, not in loco parentis, which ſhall not 
adeem a legacy given by his will. And the reaſon of the diſ- 
tinction is, that a parent is under a debt of nature to portion 
his child, and though he gives a legacy generally, he muſt be 
underflood to mean it as a portion, If therefore he gives a ſum 
of money afterwards upon marriage, it is for the ſame end, and 
tonſequently an ademption of the legacy. But a ſtranger not 
being under this obligation, ſhall be taken to have meant a 
double bounty, unleſs the contrary appear by evidence. Shudal 
v. Jetyll, 2 A. 516. Powel v. Cleaver, 2 Bro. 500. In 
Hartop v. Whitmore, 1 P. Wis. 681., the portion given by a 
father was leſs than the legacy, yet the latter was held to be 
adeemed. How far a legacy is a ſatisſaction for a debt, vide 
Jupra, Of what Things, 9. And when a diſtributary ſhare ſhall 
be taken to be a performance of the inteſtate*s covenant, vide 
Lee V. 4 Aranda, 1 Vase, 1. Bandy V. Wiadmore, 2 Fern. 709. 


1. Vn. 324. 
became 
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became due; then the lands were aliened by fine aud pro. 
clamations, and five years paſſed. The deviſee ſued for 
the whole. But it was decreed, that what became due 
after the fine, was barred by the fine; but not the 50], 
due before: For a truſt is barred by fine. H. 30 & 31 
C. 2. Wakelin and Warner, 2 Cha. Ca. 247. 

Legacy given out of a term for years ; it the term de. 

termines, the legacy is extinct, Cha. Ca. Finch, 464. 

A legacy of a leaſe of tithes is extinguiſhed by a renewal 
of the leaſe ; but a republication of the will after the re. 
newal reſtores the legacy. 2 Vera, 418. (e) 

A legacy. was deviſed out of debts due in ſeveral coun. 
ties, and they were all called in before the teſtator's death; 
E the legacy remained good. And a difference was taken 

etween a pecuniary and a ſpecihc legacy; for in the fir{t 
caſe the legacy will remain, though the debt upon which 
it is charged be paid in: but the, ſpecific legacy may be 
Joſt by being altered. So where the legacy was greater 
than the debt out of which it was directed to be paid did 
amount unto ; yet ſuch ſum being expreſsly deviſed, and 
there. being allets, it was decreed to be paid. Cha. Ca. 
Fineh, 152. Raym. 335 4 

52.4728, Ford and Fleming. One by will deviſed thus: 

give to my grand-daughter Mary Ford (the plaintif) 
the fum-of 40l., being part of a debt due and owing to 
me for rent from G. M. the allowing what charges ſhall 
be expended in getting the ſame; allo, I give unto ny 
two grandſons the reſt and reſidue of what is owing to me 
from the ſaid G. M. which is about gol. more, to be 
equally divided between them, they allowing charges as 
afureſaid. Afﬀterwatds, the teftator received the whole 
debt owing for rent from G. M. For the plaintiff it was 
inſiſted, that there was a difference between a ſpecific and 
a pecuniary legacy; that though the diſpoſing of a ſpe- 
cifhc might be an ademption of it, yet this being a pe- 
cuniary legacy, the paying the money to the teſtator 
would be a loſs of it. On the other fide it was inliſted, 
that there is a difference between a voluntary and a com- 


- - pulſory payment; that though the firſt was no ademption, 


yet the ſecond was, and that the teſtator compelled G. M. 
to pay in the money. But the lord chancellor was of opi- 


nion, that there was no foundation for the difference 


taken in the books between a voluntary and compullory 


— 


(e) Vide Jupra, Of what things, 18. 
payment: 
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aayment : for the latter might be, with an intent to ſecure 


the legacy at all events; and decreed to the plaintiff the 
40]. legacy. 1 Abr. Ca. Eg. 302 

So in the caſe of Aßpton and Aſpton, M. 1735. where 
the teſtator deviſeth a debt, and atterwards receives it, or 
otherwiſe calls it in: In neither of theſe caſes is this an 
ademption of the 1-gacy ; ſeeing this might be done tom 
an apprehenſion of ſuch debt being in danger, and with a 
deſign to ſecure it; and being perſonal eſtate, and not di- 
miniſhed by remaining in the teſtztor's coffer inſtead of 
the hands of the debtor, it may well paſs by the will. 
; P. Will 386. (f) | 

M. 1736, Partridge and Partridge. The teſtator de- 
viſed to the legatee 1000]. capital ſouth ſea ſtock. At the 
time of making his will he had 1 800l. of ſuch ſtock ; and 
after by fale reduced it to 200]. ; which he after increaſed 
to 1600)., and died. Between the making his will and 
his death, the act took place, which changed three fourths 
of the capital ſouth ſea ſtock into annuities, This legacy 
is not taken away or impaired, by the ſale, or by the act 
of parliament. Caf. Talb. 226. (g) 

3. The legatary or deviſce may not of his own head 
take the goods or chattels deviſed to him, out of the poſ- 
ſeſſion of the executor, becauſe the law gives him a re- 
medy for the ſame, and becauſe the law doth not appoint 


J. P. Att. Gen. v. Parkin, Amb. 595. Bron/don v. Win- 
ter, ib. 57. Vid. tamen PBadrick v. Stevens; 3 Bro. 431. 

(g) S. P. Bronſdon v. Winter, Amb. 7 Where the teſtator 
bequeathed 20001. capital ſtock in the South-5ea company; at 
the time of making his will, he had juit zocol. in that ſtock, 
but afterwards ſold it, and Yerney, M. R. held, that this was not 
a ſpecific legacy, nor adcemed, but decreed the executor to 
make good the 2000l. ſtock, out of the teſtator*s perſonal eſtate. 
It remains to conſider the eff ct of repeating a legacy. And if a 
teſtator gives a pecuniary legacy to 4 by his will, and in a co- 
dicil alſo give the ſame A. a pecuniary legacy, the legatee is 
entitled to both ſums, except a contrary intention can be col- 
lected from the will. But if the ſame corpus or ſpecific body be 
twice given to the ſame perion, the legacy ſhall not be doubled. 
Ridges v. Morriſon, 1 Bro. 389 Hooley v. Hatten, ib 490, with 
the authorities there cited. Neither (hall it be doubled if the 
lame ſum be twice given to the ſame perſon in the ſame writ= 
ing, but one legacy only ſhall be demanded except the con- 
trary appear to have been the teſtator's intention. D of Se. 


that 
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that the legacies {ball be paid until the debts of the teftator 
be firſt ſatisfied. Stoin. 19. 2 Bac. Abr. 435. 

For if the executor do detain the legacy, or do flack 
the performance of the teſtator's will; the legatary muſt 
ſue the executor in the eccleſiaſtical court, for the ſame 
legacy fo detained or not latisfied. Stuin. 18, 

For where a deviſe is made of goods, it the executor 
will not deliver them to the deviſee, he hath no remedy 
by the common law. Terms of the L. Deviſe. 

For an action on the caſe lieth not againſt an executot 
for a legacy: unleſs he promiſe to pay it upon good con- 
ſideration ; for legacies are only to be recovered in the 
ſpiritual court, or in the courts of equity. 1 Sid. 46. 
Vin. Actions, O. c. 7. (Y) 

| And 


. 


(4) The joriſdiction of the court of chancery in ſaits for le. 
acies is but of modern date compared with that of the eccle- 
Faflical courts, being ſaid to have commenced in the time of 
lord C. Nottingham; but when aided by a diſcovery and account, 
it is more effective, and therefore more generally reſorted to. 
The ccurt alſo coniiders the executor as a truſtee for the le. 
gatee, and will compel him (if he appears to have waſted the 
eltate or to be in inſolvent circumſtances) to give ſecurity for 
the legacy if payable at a future day, or to bring the money into 
court. 1 Cha, Ca. 121. 3 Bro. 355. Infra, 4. And as it is 
rule that he who ſeeks mult do equity, if a huſband and wife 
ſue Ir the perſonal legacy left to the wife, the court will not 
compel the payment of it till à proper ſettlement be made on 
her. Brown v. Elton, 3 P. Wms. 202. The court will allo 
ſee money put out for children; which excellent proviſions could 
be but imperfectly obtained in the eccleſiaſtieal court, and with 
ſtill greater difficulty in an action for a legacy at common lay, 
in which the legatee if he recovered at all muſt recover with- 
out any terms. Thele reaſons induced the court of K. B. ina 
late caſe, to decide that an action for a legacy does not lie at 
common law. Deeks et Lx. v. Strutt, 5 T. Rep. 690. But ſuch 
action will lie if the executor having aſſets in his hand aſſent to 
the legacy, for the moral obligation which he is under to pay 
the legacy provided he has aſſets, is a ſufficient conſideration 
for his undertaking to pay it. Arkyns et Ur. v. Hill, and 
Hawkes eb U. v. Saunders, Coop. 284—294. Pearjon v. 
Henry, 5 T. Rep. 6. Such promiſe mult, however, be in writ- 
ing, by 29 C. 2. c. 3. 14. But in Cambden v. Turner, C. B. 
ſittings after Trin. 5 G. 1. King, C. J. held, that an action for 
money had and received lay againſt an executor for a legat) 
which he had owned Jay ready for the plaintiff whenever he would 
call fer it; cited by Bulier, J. in Hawkes v. Saunders, ubi 
| Jupre; 
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And in caſe of ſuit in the ſpititual court, it behoveth 
the deviſee to have a Citation againſt the executor of the 
teſtament to appear before the ordinary, to ſhew why he 
performs not the will of the teſtator. Terms of the L. 

ſe, ; 
1 although certain goods in ſpecie are given to a 
man by will ; yet he cannot take them without the, exe- 
cutor's aſſent; ſo if a term for years be ſo given to him, 
he cannot enter into the land without ſuch afloat: for it 
may be the executor hath not aflets beſides to pay the 
teſtatoi's debts. Law of Ex. 262. 

Yea if a man do bequeath goods to another, which are 
in the cuſtody of that other perſon; yet if he detain them 
from the executor (who hath not aſſented to the legacy), 
the executor may have an action of detinue or treſpaſs, or 
of trover after demand of the goods, againſt the ſaid 
legatee. Law of Ex. 263. | 

But in caſe of a deviſe of lands, the deviſee may enter 
without the aſſent of the executot; and if the heir at law 
ſhould enter before him, the deviſee may enter and eject 
bim. 1 nf. 11. 0 

For ſeeing that an inheritance deviſed is not demand- 
able in the eccletiaſtical court, but in the temporal; there- 
fore the legatary, according to the deviſe, without farther 
afignment or delivery, may enter into the ſame after the 
death of the teſtator. Swin. 19. 

But if chattels real, as a leaſe, be bequeathed by will; 
a man may ſue for the ſame in the court eccleſiaſtical. 
Sin. 19. 

If a legacy be granted owt of lands in fee ſimple ; this 
ſhall not be ſued for in the ſpiritual court; but if land 
be deviſed to be {./4 for pryment of legacies ; the land being 
fold, the ſuit for the money to be diſtributed may be in 
the ſpiritual court; for the money is perſonal, and aſſets 
in the hands of the executors, ſo as it favours not of the 
realty being executed. Cre. Car. 396, 397. Brownl. 32. 

But where a man deviſeth that his executors ſhall fell 
bis lands, and out of the money which ſhall be raiſed by 
fale, giveth a portion to bis daughters, it bath been adjudg- 
ed, that neither the land nor money is teſtamentary, for 
it is not aſſets to ſatisfy debts, but a ſum ariſing of land, 
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Japra., And in Williams v. Lee, 3 Atk. 223, the court of 
chancery held, that after an executor has aſſented, a legatee 
of a ſpecific legacy may recover it in an action of trover. 
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and appointed to ſpecial uſes in way of equity, and not as 
a legacy, and therefore not to be ſued for in the eccleſi. 
aſtical court, but in a court of equity: and the eccle. 
ſiaſtical court cannot hold plea of a legacy in equity, but 
where it is a legacy in law indeed. Cro. Car. 395, 396, 
Swin. a. 19. 

So if a man deviſe lands to be ſold for the payment of 
debts, and diſpoſe of the ſurplus to ſeveral perſons; that 
cannot be ſued for in an eccleſiaſtical court, but only in a 
court of equity; becauſe that is not a legacy merely of 
goods and chattels, but it ariſeth originally out of lands 
and tenements; and they have a teſtamentary juriſdiction 


touching chattels only. Str. 672. 


So where the teſtator deviſed a legacy to one, to be paid 
out of the profits of his lands, and he deviſeth thoſe very 
lands to his executor for a term of years, and died; ad. 
judged, that this was a temporal matter, and not teſta« 
mentary, becauſe the legacy was to ariſe out of the pro. 
fits of the lands. Swin. 20. | 

But where the teſtator deviſed eaſes to his eldeſt ſon, 
and that out of the ſame he ſhould raiſe ſuch a ſum of 
money for portions for his daughters, who libelled in the 
ſpiritual court for their poitions ; it was adjudged, that this 
ſhould not be accounted as a rent iſſuing out of the lands, 
but as a teſtamentary legacy, and to be recovered in that 
court, 1 Bull. 158. a | 

MA. 2 An. Ewer and Jones. It was held by Holt chief 
juſtice clearly, that a deviſee may maintain an aCtion at 
common law, againſt a tertenant for a legacy deviſed out of 


land; for where a ſtatute, as the ftature of wills, gives a 


right; the party by conſequence ſhall have an action at 
law to recover that right. 2 Salk. 415. 

But the uſual remedy in ſuch like caſes is in equity, 
3 Salk. 223. 

It is ſaid, that where the eccleſiaſtical court and a court 
of equity have a concurrent juriſdiction, whichever is 


_ firſt poſſeſſed of the cauſe has a right to proceed: and the 


ſame of all other courts. But where the huſband hath 
ſued in the ſpiritual court for a legacy given to the wiſe, 
the court of chancery hath granted an injunction to ſtay 


proceedings; becauſe the ſpiritual court cannot oblige 


him to make an adequate ſettlement on her. Prec. Cha, 
540. 
So where a perſonal legacy was given to an infant; it 
was held, that the ſame is more properly cognizable in 


chancery than in the ecclefiaſtical court; and if the mat- 
7 ter 
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ter had proceeded to ſentence in the eccleſiaſtical court, 

it was proper to come into chancery for the executor's 
3 for in the chancery legatees are to give ſe- 
curity for the money, but not in the ſpiritual court; and 
the chancery will ſee the money put out for the children. 
1 Vrn. 76. 

So where there is a truſt, or any thing in nature of a 
truſt, notwithſtanding the eccleſiaſtical court bath an ori- 
ginal juriſdiction in legacies, yet the chancery will grant 
a injunction to ſtay the proceedings in the eccleſiaſtical 
court ; truſts being properly cogniz able only in equity. 
1 Ath. 491. 

So _ a will is ſuppreſſed or deſtroyed, the ſuit for a 

nal legacy may be in equity in the firſt inſtance, 
without reforting to the ſpiritual court; otherwiſe it 
would put the plaintiff upon great difficulties z for in the 
ſpiritual court, the plaintiff muſt prove it a will in writs 
ing, and muſt likewiſe prove the contents in the very 
words, and muſt alſo prove the whole will, though the re- 
mainder of it doth not at all belong to, or regard his le- 
gacy ; which the temporal courts do not put a perſon up- 
on doing. Much more, when the legacy is charged both 
out of perſonal and real eſtate ; for as to the real eſtate, 
there is no occaſion to reſort to the ecclefiaſtical court at 
all. 3 Att. 361. 

Legacies may be recovered io the ſpiritual court againſt 
in adminiſtrator 11th the will annexed, or againſt an executar 
of his awn wrong. 1 Koll's Abr. 919. | 

Where the executor, being ſued in the ſpiritual court 
for a legacy, pleads ie legatee's releaſe, and that court 
tries the validity of that releaſe, the common law will not 
ptohibit them, provided they try it by the ru- s of the com- 
mon law ; becau'e they have juriſdiction of the legacy, 
which is the original cauſe. 2 Noll's Abr. 307. 

But where plene adminiſtravit was pleaded in the ſpiri- 
tual court, and proved by one witneſs, which they would 
not allow ; a probibition was granted. Het. $7. 

So where an executor, being ſued for a legacy in the 
ſpiritual court, pleaded the plaintiff's releaſe, which was 
diſallowed there, becauſe the witneſſes were dead, and 
that coutt refuſed to allow circumſtantial proofs of the 
teleaſe; a prohibition was granted. 2 Rol”s Abr. 302. 

J. An executor may in ſome caſes be compelled to give 
ſecurity to pay a legacy; as where 1000 l. was deviſed to 
a perſon to be paid at the age of twenty-one years ; and 
upon a bill exhibited againſt the executor, ſuggeſting a 
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payment of the money. And fo it was decreed. Swix. 


for life, and what ſhe ſhould leave at her death to be 


-leaſe for years, deviſe that his executor out of the profits 


full age; the executor may be ſued in the ſpiritual court, 


ſaid by lord Hardwicke, as the legacy was deviſed over, 


- 103., the latter caſes have been, that the fund ſhould be ap- 


approved of the decree of the maſter of the rolls, ordering the 


folidated annuities in the name of the accountant genera, 
upon the truſts, and ſubjeR to the contingencies of the teſtator's 


gen, Ib. 489. et ſupra Form and M. anner, 35. u. andithis is the 
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devaſtavit, and praying that he might give ſecurity to pay 
d- legacy when due, it was decreed accordingly, 1 Cha. 

121. | 

The teftator deviſed 8001. to an infant, to be paid by 
his executor when the ſaid infant ſhould attain to the age 
of twenty-one years. The infant by his guardian exhi. 
bited a bill, that the executor might give ſecurity for the 


a. 40. Law of Ex. 187. 
The teſtator bequeathed his perſonal eſtate to his wife 


equally diſtributed between his own kindred and hers; if 
the eſtate be ſo ſmall, that ſhe cannot live upon it with- 
out ſpending the ftock, it ſeems ſhe ſhall not be obliged 
to give ſecurity ; otherwiſe ſhe ſhall. Prec. Cha. 51. 
HY 11 Ja. Prowe's caſe. If a perſon poſſeſſed of x 


thereof ſhall pay to every one of his daughters 20 l. at their 


to put in ſurety to pay the legacies, and no prohibition 
ſhall be granted ; for this is to iſſue out of a chattel, 
2 RolPs Abr. 285. | 

But in the caſe of Palmer and Maſon, M. 1737. Where 
5001. was given to the grand-daughter, to be paid at 21 or 
marriage; and if ſhe died before either of thoſe contin» 
gencies happened, then to go over to another : It was 


nothing veſted in the grand- daughter till one of the con- 
tingencies ſhould happen; and therefore ſhe was not en- 
titled to have the legacy ſecured. 1 Ait. 505. (i) 

5. Mr. Wentworth ſays, In caſe an infant be of the 
age of diſerc : ion, to wit, fourteen years, he holdeth it 


(i) But per lord Thurlow, C. in Green v. Pigott, 1 In. 


propriated, and whether a legacy be payable at a fixed or a 
contingent future day, the effect is the ſame ; and his lordſlup 


legacy to be laid out in the purchaſe of Bank z per cent. con- 


will. See alſo Billings v. Sandom, 1 Bro. 393. Newlan v. Nelli- 


more neceſſary, as in caſe of the executor's bankruptcy his cert- 

fieate is a bar, and the refiduary legatees are not liable, Wai 

v. Hale, 2 Bro. 305. a 
ear, 
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Hear, that the payment of a legacy to him made will 
ſtand good, whether he who makes ſuch payment have 
any acquittance or not; for if he have proof of the pay- 
ment, he is well enough acquitted from any ſecond pay= 
ment. Went. 219. | 

And he thinks on demand and acquittance tendered, 
he ought to pay it to an infant of tender years (in pre- 
ſence of his guardian); payment according to the teſta- 
tor's appointment being the matter which acquitteth the 

yer. Went 220, 221. 

And Mr. Clerke lays, If a legacy be left to an infant 
under ſeven years of age, the father (ar next of kin) 
ſhall apply to the judge before whom he intends to ſue 
for the legacy, and allege that ſuch a perſon deceaſed 
made his will, and appointed ſuch a one executor, and in 
the ſaid will bequeathed unto his fon being an infant 
(under ſeven years of age) ſuch a legacy; and that by 
reaſon of ſuch age, the ſaid infant hath not a perſon able 
and fit to ſue for the ſame; and ſhall implore the office of 
the judge in that behalf, and requeſt that curators be aſ- 
figned to the infant, to ſue for and recover the ſaid legacy 
from the executor: Whereupon the judge uſually aſſign- 
eth ſuch father or next of kin to be curators in that be- 
balf, %Ought. 357- 

But if the minor is above ſeven years of age, the judge 
doth not, ex officio, conſtitute a curator, but the minor is 
to chooſe one, either perſonally, or by commitſion (as in 
caſe where he lives at a great diſtance, or otherwiſe), or 
ſometimes by ſpecial proxy under his hand and ſeal, re- 
queſting that ſuch curator may be aſſigned by the judge as 
aforeſaid. Id. 358, 359, 360. | 

And if the executor, on ſuit of the minor by ſuch eu- 
rator as aforeſaid, pay to the curator the legacy due to 
the minor, he is diſcharged from 2 turthet payment 
thereof to the minor when he comes of age; although the 
curator never pay it to the minor, or ſhall become inſol- 
vent: And the reaſon is, becauſe he pays it by the de- 
eree of the judge. And therefore it is adviſable for the 
executor; not to pay the legacy until (uit hath been com- 
menced againſt him by the curator, and he the ſaid ex- 
ecutor hath been cited: and then let him offer to pay the 
legacy judicially, that is, according to the forms of the 
court ; and the ſame being entered in the acts of the judge, 


"the executor is diſcharged. Id. 362, 3. 


And in this caſe the judge is not wont, nor is obliged, 
to deliver the legacy to the curator for the uſe of the 
B b 2 minor, 
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minor, until he hath given caution for the indemnity of 
the judge and of the executor in this behalf, and for the 
payment thereof to the minor when he ſhall come of age, 
Id. 363. 4 

2 the court of chancery, in the caſe of Bullen and 
Allen, T. 28 C. 2. An infant exhibited a bill by his 
guardian, for a legacy of 100 l. deviſed to him. The de- 
fendant by his anſwer confeſſed the legacy, and that be 
was always ready to pay it, ſo as he might be lawfully 
diſcharged, which the plaintiff by reaſon of his i 
could not do: and therefore inſiſted that it might be paid 
without intereſt. Which was decreed accordingly, and 
the defendant to be indemnified. Cha. Ca. Finch. 264. 

And in the caſe of Dyke and Dyke, H. 25 Cha. 2. 
Where legacies were deviſed to infants payable at a cer. 
tain time, which expired during their infancy, and the 
executor refuſed to pay the ſame, becauſe the legatees 
could not give any diſcharges by reaſon of their infancy; 
it was decreed, that the maſter ſhould put out the money 
at intereſt in the name of the guardian, or of ſuch other 
perſon & he ſhould think fit, and that the defendant 
ſhould be indemnified againſt the infants. Cha. Ca. Fin, 


* n the caſe of Holloway and Collins, H. 26 7 C. 1. 
A legacy of 4251. was given to the plaintiff, being but 
ten years old, and at that age was paid to the plaintiff's 
father, who died inſolvent. This was held by the lord 
keeper to be good payment : but the attorney general 


muſt be the ſame if it were 1000 l. and extends to other 
caſes of like nature, not to legacies only; and ſaid, that 
the executor ought to have ſued in this court to have paid 
it. And the lord keeper ſaid, it may be ſo where the le- 

acy will bear the charge of ſuit, but not otherwiſe, 
Bur the executor having taken 2 bond to fave him harm- 
leſs, it was decreed that he ſhould pay it over again, for 
he had paid it at his own peril. 1 Cha. Ca. 245. 

But in the caſe of Strickland and Hudſon, E. 7 4s. 
lord chancellor Cowper ſaid, that the mafter of the rolls, 
who had longer experience than himſelf, would never 
allow a child's legacy to be paid to the father or mother 
upon any ſecurity whatever, by reaſon of the ſtrife it might 
occaſion in a family. 3 Cha. Ca. 168. 

And in the cafe of Deyley and Tollferry, M. 1715; 
legacy of 100 l. was deviſed to an infant of about ten years 
of age; the executor paid this legacy to — 
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took his receipt for it. When the infant came of age, 
his ſather told him he had received the legacy, but could 
not pay it him immediately, and ſaid he would not have 
him trouble the executor, for he would give it him. 
The ſon refted ſatisfied with this for about fourteen or fif- 
teen years; and his father and he having carried on a 
joint trade together, became bankrupts. This legacy of 
100 l. being amongſt other things aſſigned by the commiſ- 
foners for the benefit of the creditors, the aſſignee brought 
4 bill againſt the executor for an account and payment 
of this legacy. The defendant inſiſted on the extreme 
hardſhip of his caſe, if he ſhould be obliged to pay the 
legacy over again; that he had juſtly paid it to the father, 
whilſt he was in good circumſtances; and that if appli- 
cation had been made ſooner, he might have had his re- 
medy over againſt the father ; that the father was by na- 
ture guardian to his child ; and that formerly payment to 
him was allowed to be good. The lord chancellor faid, 
that if the father had not made the ſon ſuch promiſe of 
recompence, and the fon had acquieſced all that time, 
the caſe might have been more doubtful ; but this pro- 
miſe of the father drew him to forbear applying to the 
executor fooner ; and fince the father had not and could 
not now make good his promiſe, being a bankrupt, the 
reaſon of the ſon's forbearance was at an end; he thought 
the rule of this court in not ſuffering parents to receive 
their children's legacies was founded on very good reaſon ; 
and therefore leſt hereafter this caſe ſhould be cited as a 
precedent, when the circumſtances attending it might be 
forgot, and to diſcountenance and deter others from pay- 
ing ſuch legacies to the parents (tho' he did not deny the 
hardſhip of that particular caſe) he decreed for the plain» 
2 againſt the executor. 1 Abr. Caf. Eg. 300. 3 Bac. 
484. | 
15 aff 1740 ; Phillips and Paget. Mrs. Paget b 

her will gives a legacy of 1001. to each of the three chil- 
dren of Mr. Philips, and makes the defendant her exe- 
cutor, leaving him the bulk of her eſtate, provided he 
pays the three legacies of 100 l. within a year after her 
death, purſuant to her will. The defendant, within the 
time, pays to the children's own hands their legacies, 
The e of them was 16 years old at the time, the 
next 14, and the youngeſt 9 only. And in his anſwer 
he denies that he knows this money ever . came to the 
father's hands. But the children have now brought their 
bill againſt the defendant, to be paid their ſeveral. le- 
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gacies, ſuggeſting that their father had embezzled the 
money paid by the defendant during their infancy, and 
is inſolvent ; and that, this was a fraudulent payment to 
the father, and therefore it muſt be paid over again, 
Lord Hardwicke aſked: the counſel for the defendant, if 
they knew any inſtance where an executor paying ſo 
large a ſum as 100l. into the hands of minors, had been 
allowed ſuch payments: Indeed, in caſes where the le. 
gacies bave been very ſmall, the payment has been al. 
lowed by the court. But in this caſe, notwithſtanding 
the ſum is above 100). yet as the payment by the exe. 
cutor to the children themſelves is ſo fully proved, and 
not at all controverted. by the plaintiffs, and their loſing 
the benefit of it is owing to the negligence and inſol. 
vency of the father, I will not train the rules of this 
court to make an executor pay it over again; eſpecially 
as he made this payment to fave a forfeiture, it being 
an expreſs condition of his own taking under the will, 
that he ſhould diſcharge their legacies within a year after 
Mrs. Paget's death. But the next day the lord chan- 
cellor ſaid, that upon looking into the cafes, he found 
this a very doubtful point; and unleſs the defendant 
will agree to give the plaintiffs ſomething, he would not 
determine it, without taking time to conſider it. The 
defeadant, upon this recommendation of the court, agreed 
to pay in 501, to be divided between the three plaintiffs; 
and each fide were to adide by their coſts; and it was 
made patt of the decree that the 50 l. was paid by con- 
ſent of al parties. And his lordſhip direQeg each of 
the plaintiffs, upon receiving their reſpective ſhares, to 
releaſe the legacies under the will, The caſe of Doyly 
and Tollferry, he ſaid, muſt have had ſome other circum- 
ſtances ; for the rule is laid down too ſtriftly, that in 


all cales where executors pay infants legacies to their 


fathers, in order to deter executors” from ſuch payments, 
it ſhall be paid over again. Lord Cowper confirmed the 
decree of the maſter of the rolls in that caſe z but he 
ſeemeth to have had a remorſe of judgment at the time; 
for in the regiſter's office it appears, his lordſhip ordered 
the depoſit to be divided between the parties, 2 4th. 


And in the caſe of Retheram and Fanſhaw, Mar. 25, 
1748 ; lord Hardwicke ſaid, arguends, that where a ſuit 
is inſtituted in the ſpiritual court, for an infant's legacy, 


by a father, to have it paid into his hands; the court 


will grant an injunction: becauſe it will not allow the 
! infant's 
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infant's money to come into the father's hands. 3 Ath. 
629- * 25 
6. By the civil law, a teſtator cannot enjoin his exe- 
cutor to pay intereſt for the non-payment of a legacy, 
And though intereſt or uſury be only forbidden by the civil 
law beyond ſuch a ſum, yet it being entirely prohibited 
by the canon law. it follows à fortiori that he cannot do 
it by that law. Ayl. Par. 342. 

And by the laws of this realm, the receiving cf intereſt 
for money was for a long time prohibited : but afterwards, 
from the unreaſonableneſs of the thing itſelf, and the in- 
convenience thereof to ſociety, theſe reſtrictions vaniſhed 
by degrees, and it became lawful to receive intereſt within 
certain bounds preſcribed by the legiſlature ; and as in 
other matters, ſo alſo in the caſe of legacies, the courts 
both eccleſiaſtical and temporal have allowed intereſt to 
be paid for legacies withheld in certain inſtances. And, 
generally, it is (aid, if a legacy be bequeathed to be paid 
divers years after the teſtator's death, this-difference is to 
be obſerved ; if the day were given in favour of the le- 
gatee being an infant, who could not ſafely receive it 
any ſooner, then he ſhall have the profit; but if the re- 
ſpite was in favour of the executor, then the legatee ſhall 
have the bare legacy without intereſt. IFent. 352. . 
AH. 1727, Bilſon and Sanders. A legacy was given to 
an, infant, the teſtator having a great deal of money in 
bank ſtock., The executor was reſiduary legatee, A 
bill was, brought in the exchequer for the legacy. And 
the queſtion was, Whether it ſhould bear intereſt, and 
from what time? Chief baron Pengelly and baron Hale; 
It is a certain rule, that where a fund is certain, as where 
charged on land, it ſhall bear intereii, becauſe it platnly 
appears the rents are received: So the fund on which it is 
charged produces a profit here, it is equally certain, and 
therefore ſhould beat intereſt, and ſhould be from the 
teſtator's death. But this was oppoſed by Carter and Co- 
myns, barons, that it ſhould only bear intereſt from a 
year after the teſtator's death; for as legacies are to be paid 
after debts, the executor has that time to inquire, till 
which time they are not payable, ſo not to bear intereſt ; 
which was agreed. A difference was offered to be made, 
that as there was a legacy to an infant, it could not be 
ſafely. paid, and therefore could not bear intereſt, To 
which it was anſwered by the chief baron, that it might be 
ſafely paid into the hands of an infant, having proper evi- 


dence of the payment, as in HYentworth's Executor, 313. 
Bb4 An 
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And by Carter; jt may be paid into the hands of the 
uardian, having evidence; but if he takes ſecurity from 
the guardian which ſhould prove defective, there, as he 
doth not rely on the ſecurity the law gives, he muſt de. 
nd on that taken at his peril. Selef Caſe: in Chancery, 11, 
Bunk. 240. | 
June 22, 1743. Butler and Freeman. The grandfather 
of the plaintiff, by will, after direQing his debts and le. 
acies to be paid, gives all the reſt and refidue of his per. 
al eftate to his grandfon the plaintiff at his age of 21, 
and if he die before that age, then to the defendant 
Freeman, whom he makes his executor, The plaintiff 
brought his bill for the intereſt of the reſidue, to be paid 
to him during his infancy. The defendant Freeman by 
his anſwer inſiſted, that the plaintiff is not entitled to it, 
unleſs he attains his age of 21: but that it ought to 
accumulate ; and if the plaintiff dies before 21, that it 
will equally beiong to the defendant with the refidue, 
The father of the plaintiff infiſted, that the refidue muſt 
be confined to what the teſtator left at the time of his 
death, and that the intereſt made after his death ought to 
be conſidered as an undifpoſed part, ard go to him as next 
of kin to the teſtator, according to the ſtatute of diſtri- 
bution; or if the court ſhould be againſt him in this 
point, that then he is entitled to receive it for the main- 
tenance of the plaintiff. By the lord chancellor Hard. 
wicke : I am of opinion, that the plaintiff is not entitled 
to the intereſt that ariſes from this reſidue; and tho? the 
words reft and refjdue muſt be confined to what ſhall be 
found at the death of the teſtator, after his debts, funeral 
expences, and legacies are paid, yet that the intereſt 
ought to accumulate till the plaintiff arrives at his age 
of 21, and as often as it amounts to a competent ſum 
to be placed out by a truſtee appointed by the maſter, |! 
am not quite ſo clear how the intereſt would go, if the 
accident ſhould happen of the plaintiff's dying before 21, 
whether to the repreſentative of the plaintiff, or to the de- 
fendant Freeman: but that is not neceſſary to be inquired 
into at this time. As to the father's claim, I am of opi- 
nion he has no right to the intereſt, becauſe the teftator 
has given all the reft and re/idue of his perſonal eſtate, ſo 
that he cannot be ſaid to have left any part undifpoſed, and 
conſequently can have no title to it as next of kin under 
the ſtatute of diſtribution. For as the deviſe of the te- 
ſidue is contingent, it not veſting till the grandſon's age 
of 21, the intereſt is fo likewiſe, aud muſt * 
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the mean time: nor can the father by the rules of this 


court entitle himſelf to it as maintenance for the infant, 


becauſe it is given by a grandfather to a grandſon upon 2 
contingency of attaining his age of 21; and as nothing 
is ſaid how the produce of it ſhall be applied, he is not 
entitled as a grandſon to be maintained out of the pro- 
duce. The law of nature obliges only fathers to maln- 
tain their children; and unleſs the child, from the mean 
circumſtances of the parent, is in danger of periſhing for 
want, the court will not direct the intereſt that ſhall be 
made of a contingent legacy to be applied for that pur- 
poſe: 80 that unleſs the parent is totally incapable, of 
under particular circumſtances, as having a numerous fa- 
mily of children, and is bordering upon neceflity, the 
law of the land and of nature make it incumbent on the 
parent to maintain his child. In the caſe of Acherley and 
Vernon, P. Hill. 783, where the teſtator Mr. Vernon 
had left 6000). to the plaintiff his niece, to be paid to her 
at her age of /1, and ſhe inſiſted that the intereſt of this 


money ought to be allowed for her maintenance; lord 


Macclesfield was of opinion, that the intereſt in that 
cauſe ought to follow the principal, for it was a veſted le- 
gacy, and payable at 21, But there it was a ſum of 
money ſeparated and detached from the reſt of the eſtate, 
and a veſted legacy; here it is a contingent one, and not 
a ſpecific tum, but of the reſidue of his perſonal eſtate, 
which makes a difference between the caſes ; and the fa- 
ther likewiſe in the preſent caſe poſſeſſed of a good eftate, 
and in conſiderable circumſtances. Therefore his lord- 
ſhip decreed the intereſt which has ariſen upon the re- 
fidue of the teftator's perſonal eſtate fince his death, or 
which may ariſe, to be paid into the hands of a truſtee, to 
de laid out in real or government ſecurities as often as it 
ſhall amount to a competent ſum. 3 M4 58. 


July 2, 1744 ; Heath and Perry. The teſtator by his 


will gave 1cool. a- piece to five brothers and ſiſters, 
(dit who were no relations to him,) to be paid to them 
at their reſpective ages of 21, in caſe they ſhould reſpec- 
tively attain that age, and not otherwiſe ; and if any of 
them ſhould happen to die before they attain their reſpec- 
ure apes of 21, that then and in ſuch caſe the 1 or 
legacies of 10001. ſo given to them reſpectively ſhall be 
void. The legatees brought a bill for intereſt on their le- 
ry By lord Hardwicke : Caſes of this kind, how 
lar a Jegatee, who is not entitſed to the paymen 10f the 


kgicy immediately, ſhall have intereſt in the mean time, 


11 depend 
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depend upon particular circumſtances, Some upon rela. 
tionſhip, ſome upon the neceſſities of legatees, and moſt 
of them upon the particular penning of wills; and there 
is bardly one caſe which can be cited that is a precedent 
for another. Some things are certain in thele caſes ; for 
if a legacy is given generally at marriage, Or at 21, then 
the veſting and time of payment are the ſame, and ſhall 
not veſt till marriage or 21. To go one ſtep further; 
where a legacy is actually veſted, as if given to an infant 
payable at 21, yet it ſhall not carry interelt, unleſs ſome. 


thing is ſaid in the will that ſhews the teſt ator's intention 


to give intereſt in the mean time. But all theſe caſes are 
ſubjeR to this exception, if it is in the caſe of a child; for 
then let a teſtator give it how he will, either 21 21, or at 
marriage, or payable at 21, or payable at marriage, and 
the child has no other proviſion, the court will give inte- 
reſt by way of maintenance, for they will not preſume the 
father ſo unnatural as to leave a child deſtitute. But in 
the preſent caſe, the legatees are mere ſtrangers to the 
teſtator; and nothing ſhall be taken out of the eſtate for 
their benefit during their non-age., 3 Ath. 101. 
Suppoſing intereſt to be due, another queſtion ariſes, 
From what time the intereſt ſhall accrue. Concerving 


Which, in the caſe of Folliffe and Crew, E. 1701, it was 


determined as follows : viz. If a legacy be deviſed gene- 
rally, and no time aſcertained for the payment, and the 
legatee be an infant; he ſhall be paid intereft from the 
Expiration of the firſt year after the teſtator's death; but 
it ſeems a year ſhall be allowed for ſo long the ſtatute ef 
diſtribution allows before the diſtribution be compellable, 
and ſo long the executor ſhall have, that it may. ap- 
pear whether there be any debts; But if the legatee be 
of full age, he ſhall only bave intereſt from the time of 
his demand after the year; for no time of payment be- 
ing ſet, it is not payable but upon demand, and he hal! 
not have intereſt but from the time of his demand: other» 
wiſe it is in caſe of an infant, becauſe no laches are im- 
puted to him. But where a certain legacy is left payable 
at a day certain; it muſt be paid with intereſt from 
day. 2 Salk. 415. Prec. Cha. 161. 

And in the caſe of Maxtuell and Wettenhall, T. 1723; 
the following points were reſolved, 1. If one gives a le- 
gacy charged upon land, which yields rents and profits, 
and there is no time of payment mentioned in the will; 
the legacy ſl: all carry intereſt from the teſtator's death, 
becauſe the land yields profit from that time. 2. * 

5 
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if a legacy be given out of a perſonal eſtate, and no time. 
of payment mentioned in the will ;- this legacy ſhall carry 
intereſt only from the end of the year after the death of 
the teſtator. 3. If a legacy be given, charged upon a 
dry reverſion : here it ſhall carry intereſt only from a year 
after the death of the teſtator, a year being a convenient 
time for ſale. 4. If a legacy be given out of a perſonal 
eſtate, conſiſting of mortgages carrying intereſt; or of 
ſocks yielding profits half yearly ; it ſeems in this caſe 
the legacy ſhall carry intereſt from the death of the teſta- 
tor. 5. If a legacy be brought into court, and the le- 
gatee hath notice of it, ſo that it is his fault not to pray ta 
have the money, or that the money ſhould be put out; 
the legatee in ſuch caſe ſhall loſe the intereſt from the 
time the money was brought into court: but if tbe 
money was put out, the legatee ſhall have the intereſt 
which the money put out by the court did yield. 2 P. 


a Will. 26. (H 

0 As to the quantum of intereſt, the determinations have 

c been various: in the caſe of Guillam and Holland, Oct. 
14, 1741; Lord Hardwicke ſaid, where a portion is 

, charged upon land, and the will doth not mention intereſt, 


the court will not give any more than 4 per cent. tho? the 
legal intereſt is 5 per cent. and this rule hath alſo been ex- 
tended to the cafes of legacies and portions charged upon 
perſonal eſtate. 2 Atk. 343. 21 5 

In the caſe of Incledon and Northcote, Mar. 2, 1746 ; 
Lord Hardwicke faid at firſt, as no more had been al- 
lowed for many years than 4 per cent. intereſt to children 
for maintenance, he did not care to break through the 
rule: But afterwards, in conſideration” of the intereſt of 
money being altered lately, mortgages being then at 


* W 1 eee 4 ” ” 


— 


7 * 


(4) Where a parent gives a legacy to a child unprovided for, 
the child ſhall have intereſt from the day of the parent's death. 
Per Sir L. Kenyon, M. R. in Carey v. 4ſtew, 2 Bro. 59. And 
in Green v. Pigot, 1 Bro. 103, a legacy being given to a female 
infant, to be paid at 21, or marriage, with intereſt at 4 per cent. 
(but if ſhe died before, to fink into the refidue) ; Lord Thur- 
low, C. ordered the money to be paid into the Bank, in order 
to ſecure the legacy, and. if greater intereſt was made, that it 
ſhould be for the benefit of the child. But an executor cannot 
appropriate a legacy in this manner without the direction of the 
court, for if the ſtock fall in value, his eſtate muſt make good 
the difference. Confer v. Deuglas, 1 Bro. 231. 


four 
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four and a hal, and ſeveral at five per cent. he ordered the 
_— ſhould have four and a half per cent. intereſt. 
+. 438. 
: In Bryant and Speke, Dec. 6, 1748; Lord Hardwicke 
faid, 'The general rule is, that legacies out of real eſtate 
carry one per cent. lower than legal intereſt ; but if out 
of perſonal eſtate, becauſe of the higher intereſt of money 
than land, it ſhall carry the legal intereſt, unleſs parti. 
cular circumſtances induce the court to vary therefrom. 
And this, he ſaid, was in conformity to the eccleſiaſtical 
court, which gives legal intereſt upon legacies out of per. 
fonal eſtate. 1/Yez 171. | 

In Beckford and Tobin, Nov. 4, 1749; It was ſaid 
by the lord chancellor Hardwicke, that in general the 
eourt exerciſes as large a diſcretion as to the rate of inte. 
reſt upon legacies, where intereſt is not particularly 
given, as in any caſe; and that it is difficult to reduce 
it to a certain rule. The moſt general rule hath been, 
detween intereſt of legacies charged on land, and on per. 
ſonal eſtate ; and where nothing more, the court has ſaid, 
that land never produces profit equal to the intereſt of 
money, and will follow the courſe of things, and give in- 
tereſt, where charged on land, one per cent. lower than 
the legal intereſt. So it was when the legal intereſt was 
at ſix; but in general, where a legacy is out of perſonal 
eſtate, the court gives five; and unleſs that is taken to be 
a ſort of rule, there will be no diſtinction between them. — 
Nevertheleſs, in the preſent caſe the fund out of which the 
intereſt was to ariſe yielding no more than four, the court 
allowed but four per cent. I ez. 308. 

AM. 173 3. Ferrers and Ferrers. The counteſs dowager 
of Ferrers was by ſettlement and will of her late huſband 
earl Robert, entitled to a * eſtate of 1000l. a year, 
but was kept out of poflefion by earl Waſhington, the 
ſon of earl Robert by a former venter ; and now inſiſted 
upon the arrears, and intereſt, from the time of her huſ- 
band's death; comparing it to the caſe of arrears of an 
annuity, or rent charge, which are decreed to be paid 
with intereſt, By Talbot lord chancellor: The arrears 
of an annuity or rent charge are never decreed tp be paid 
with intereſt, but where the ſum is certain and fixed; and 
alſo where there is either a clauſe of entry, or nomine 

nz, or ſome penalty upon the grantor which he muſt 
undergo, if the grantee ſued at law: and which would 
oblige him to come into this court for relief, which the 
court will not grant but upon equal terms, and thoſe can 


be no other but decreeing the grantor to pay the __ 
| . WI 
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with intereſt for the time during which the payment was 
with- held; but intereſt for the rents and profits of an 
eftate was never decreed yet, the ſame being entirely un- 
certain. And though it may be ſaid, that the lady is en- 
titled to an eſtate of 2000). a year, yet that is not ſuffici- 
ently certain z being only a perception of the profits of 
an eſtate, which are not to be paid at any one certain 
time, but only as the tenants of the land bring them in, 
ſome at one time, ſome at another. Caf. Talb. 2. 

7. AH. 16 C. 2. Renneſey and Parrot, A legacy was 
made payable at the age of twenty-one years. The le- 
gatee by bis guardian brought a bill againſt the executor 
for maintenance, ſuggeſting that he had none, The exe-" 
cutor demurred ; for that the plaintiff was under age, 
andthe legacy was not payable till twenty- one, and there= 
fore no cauſe of ſuit. But the demurrer was over-ruled, 
1 Cha. Ca. 60. 

E. 1722. Harvey and Harvey. The teſtator being 
ſeiſed of a real eſtate, and poſſeſſed of a perſonal eſtate, 
and having ſeveral children, deviſeth all his real and per- 
ſonal eftate to his eldeft fon, charging the ſame with 
1000l. a piece to all his younger children, payable at their 
reſpective ages of 21; but in the will no notice is taken 
of maintenance” for the younger children in the mean 
time. The younger children bring their bill, in order to 
recover intereſt, or ſome maintenance during their in- 

Upon which, the maſter of the rolls decreed, that 
the younger children ſhould recover maintenance. He 
obſerved, that theſe being veſted legacies, and no deviſe 
over, it would be extreme hard that the children ſhould 
ſtarve, when entitled to ſo conſiderable legacies, for the 
fake of their executors or adminiſtrators, who in caſe of 
their deaths would have the faid legacies. That in this 
caſe, the court would do, what ih common preſumption 
the father (if, living) would and ought to have done, 
which was, to provide neceſſaries for his children. That 
a court of equity would make hard ſhifts for the proviſion 
of children; as where younger children were left deſti- 
tute, and the eldeſt an infant, equity would make ſuch a 
lideral allowance to the guardian of the eldeſt, as that he 
might thereout be enabled to maintain all the children ; 
and for the ſame reaſon the court would;Jikewiſe take a 
latitude in this caſe; that fince intereſt was pretty much 
in the breaſt of the court, though the will were ſilent with 
regard to that, yet it ſhould be preſumed that the father, 
who gave theſe legacies, intended they ſhould carry — 
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reſt, if the eſtate would bear it; for every one muſt ſi 

poſe it to have been the intention of the father, that his 
children ſhould not want bread during their infancy : That 
for this reaſon it had been held, that though a legacy were 
deviled over in caſe of the legatee's dying before twenty. 
one, yet the infant legatee ought to have intereſt allowed 
him during his infancy, in order for his maintenance; 
with this difference only, that where the eſtate has ap. 
peared to be ſmall, the court, in whoſe diſcretion it always 
lies to determine the quantum of intereſt, has ordered the 
lower intereſt: And it ſeemeth, that if one, not a parent, 
gives a legacy to an infant, payable at twenty one, with. 


out any deviſe over, and the infant has nothing elſe to 


ſubſiſt on; the court will order part of this legacy, in 


order to provide bread for the infant, to be paid preſently, 


allowing intereſt for the ſame to the perſon paying it, out 
of the remaining principal; though this is done very 
ſparingly. 2 P. Will. 21. | 

H. 1684. Barlow and Grant. Upon a bill for 1001, 


legacy given to a child, the defendant inſiſted upon an 


allowance of 161. a year, for keeping the legatee at ſchool, 


It was objected, that only the bare intereſt of the money 


ought to have been expended in his education, and not 
to bave ſunk the principal, as in this caſe the defendant 
had done. But the lord keeper thought it fit and reaſon- 


able to be allowed; and ſaid, the money laid out in the 


child's education was moſt advantageous and beneficial 
for the infant, and therefore he ſhould make no ſcruple of 
breaking into the principal, where ſo ſmall a ſum was de- 
viſed, that the intereſt thereof would not ſuffice to give the 
legatee a competent maintenance and educatisn ; but in 
caſe of a legacy of 1000 l., or the like, there it might be 
reaſonable to reſtrain the maintenance to the intereſt of 


the money, 1 Fern. 255. 


But if the legacy is deviſed over, it ſeemeth to be 


otherwiſe ; and that the court in ſuch caſe will not di- 


miniſh the principal but only allow the intereſt thereof 
to the firſt legatee, until the time that the legacy hall 
become payable. 1 Cha. Ca. Leech and Leech, H. 26 
& 27 C. 2. Prec. Cha. 195. Brewin and Brewin, E. 
1702. | 

Al a legacy in the hands of the father given to his 
children by a relation or other, ſhall not be diminiſhed 
by the father ; becauſe he is obliged to maintain his own 
children: As in the caſe of Darley and Darley, Dec 6, 


1746. A bill was brought by the plaintiff for two lega- 
cies 
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cies of 30 1: each, left to himſelf and his ſiſter under the 
will of their grandfather, and for the intereft that has been 
made thereof. The fifter's legacy he claims by aſſignment 
from her. The defendant, being executor to the father, 
inſiſts he is not obliged to account to the plaintiff for 
principal or intereſt, one hundred and five pounds being 
expended for putting him out apprentice, and much more 
than fifty pounds in the maintenance and clothing of 
the filter. By the lord chancellor Hardwicke : Where 
legacies are given to a child by a relation, a father can- 
not make uſe of ſuch legacy in maintenance of the child, 
but muſt provide for him out of his own pocket; nor 
can he ſet him out in the world, or put him out an ap- 
prentice, or clerk, with the money ariſing from the 
jegacy; and if he does, he ſhall not be allowed it, And 
he ordered intereſt to be computed on the legacies given 
to the plaintiff and his ſiſter, from the time they reſpec- 
tively attained their ages of 21, at 5 per cent. and that 
what ſhall be found due for principal and intereſt of theſe 
legacies be paid by the defendant to the plaintiff, he hav- 
ing admitted aſſets of the father for that purpoſe. 3 At. 


” Nov. 4. 1684. Palmer and Trevor. Morley deviſed 
1001. to his daughter Eliz. Palmer, a feme covert, and 
dies. The executor pays it to Elizabeth, who fpends it 
in her own maintenance. Her huſband ſues for it ; and 
the queſtion was, whether this was a good payment to 
the wife, it being in proof that at the time of making 
the will, Palmer and his wife lived apart, and the huſ- 
band did not allow her maintenance, and ſo it is a ſtrong 
preſumption that the deviſor intended this for her ſeparate 
uſe. By the lord keeper: If it had been fo given in ex- 
preſs terms, 'the payment to her had been good ; but as 
it is, the huſband muſt have it decreed : he ſaid, that in 
caſe where a tenant paid his rent to his landlady, not 
knowing that ſue was married, yet the huſband made him 
Pay it over again, and no help for it. Moreover the will 
appointing the legacy to be paid within ſix months after 
the teſtator's deceaſe ; the lord keeper decreed the huſ- 
band intereſt from that time, but if no time limited, no 
intereſt, 1 Vern. 261. (IJ) 


— 
„ 


) But if the huſband ſve for a perſonal legacy given to the 
wife, the court will not compel the payment of it till a proper 
ſettlement be made on her. Brown v. Elton, 3 P. Mn. 202. 
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4 9. In the caſe of Grove and Banſon, M. 21 Car. Tt 


id generally, that an executor is not bound to pay a 
legacy, without ſecurity to refund, in caſe there be a 
defect of aſſets. 1 Cha. Cafe 149. þ 
And in the caſe of Noe! and Robinſon, M. 1682, it is 
faid, that if they give ſentence in the eceleſiaſt ical court 
for the payment of a legacy, a prohibition will lie, un- 


Teſs they take ſecurity to refund in caſe of inſufficiency of 


goods to diſcharge debts, and the like; for a diminution 
of legacies is to be made pro rata, if the teſtator's eſtate 
will not extend to pay them all. 2 Ventr. 358. 3 Bac. 


Abr. 483. Ayl. Par. 343. 


And Mr. Oughton tays, If the teſtator hath given bond 
with any perſon, for the payment of a debt after cer. 
tain years to come, or for the performance of any cove. 
nants or contracts at a future day; although the executor 
in this caſe hath goods in his hands ſufficient to pay the 
legacies, yet if the ſaid ſum for which the teſtator was 
bound is not paid, or the ſaid covenants be not ful. 
filled, in ſuch caſe, the executor for his indemnity may 
offer judicially the legacy upon this condition, that the 
legatary hiſt give proper ſecurity to keep him indemaiked 


with reſpect to the debts and covenants aforeſaid, at 


leaſt proportionably, regard being had to the other lega- 
cies, Which if the legatary ſhall refuſe, the executor 
may Jeave the ſame with the regiſter upon the condition. 
1 Ougbt. 369, 370. 

The form of which ſecurity to be given as aforeſaid, 
may be this: | | 

„Know all men by theſe preſents, &c.“ (as in the 
common form of bonds) : 

«© Whereas E. F. late of — deceaſed, did on the - day 
« of —duly make and execute bis laſt will and teſtament, 
« and Cid therein, amongſt other legacies, give and be- 


«© queath unto the above bounden A. B. the ſum of — and 


« therein and thereof did name and appoint the above- 
% named C. D. executor, who hath proved the ſame in 
« the conſiſtory court of — and taken upon himſelf the 
execution thereof: And whereas the ſaid C. D. hath 
« at the requeſt of the ſaid A. B. actually paid to him 
« the ſaid A. B. the whole legacy of — altho” there may 
de be cauſe to apprehend a deficiency of aſſets for pay- 
© ment of the other legacies : Ihe condition of this obli- 
« gation is ſuch, that if ſuch deficiency ſhall actually 
« and bona fide happen, the ſaid A. B. his executors of 
% adminiſtrators, ſhall within — days next after regen 
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« jn that behalf to him made, refund and pay back unto 
« him the ſaid C. D. his executor or executors, admini- 
« ftrator or adminiſtrators, his or their rateable part or 
« ſhare of ſuch deficiency, Then this obligation to be 
« yoid, otherwiſe'of force.” 

And in a court of equity, common juſtice will compel 
a legatee to refund, although no ſecurity hath been given 
for that purpoſe. 1 Vern. 93, 94. I 

And by the lord chancellor Hardwicke, legatees are 
not obliged to give ſecurity to refund upon a deficiency of 
aſſets. 1 Ath. 491. 1 Yez. 342. 5 IG 

And the rule is, where an executor pays a legacy, the 
preſumption is, that he hath ſufficient to pay all legacies, 
and the court will oblige him, if ſolvent, to pay the 
reſt, and not permit him to bring a bill to compel the le- 
gatee, whom he voluntarily paid, to refund ; although,'if 
the executor prove inſolvent, ſo that there is no other 
way, the court will admit a bill by the other legatees to 
compel that legatee to refund. 2 Vex. 194. 
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10. The ancient law was, that if a man bequeath 201; 17 agets fall 
to one, and 201, to another, and 261. to a third, and ſhort, in what 


makes his executor and dies, having goods but to the ©** 


value of 20 l. in all; of which goods the executor maketh 
an inventory: in this cafe he may pay which of the three 
be pleaſeth his whole legacy, and the other two are with- 
out remedy : or he may, if he pleaſe, pay every one vf 
them a rateable part: and in cafe the executor make no 
inventory, yet he is chargeable no further than the value 
of the goods; and ſo if every legatary in ſuch caſe ſhould 
ſue him, they muſt prove ſufficiency of goods, or ↄthet- 
wiſe they ſhall get nothing. Curſ 186. ys 
But Mr. Clark fays (agreeable to the rule in the courts. 
of equity) If after payment of the debts and funeral ex- 
pences there be not ſufficient for all the legataries, there 
muſt be a proportionable diftribution according to the 
quantity of each legacy. 1 Ought. 366. at: 
And Dr. Swinburne fays, If the executor do make an in- 
ventory according to the laws and ſtatutes of this realm 3 
then he need not pay to any legatary his whole legacy, 
tho? he be firſt named in the will, in caſe there is not ful | 
cient to anſwer unto every legatary his whole legacy; but 
may retain a rateable part or proportionable deduction 
from every legacy; ſaving in certain caſes : whereof one 
is, — ſome ſpecial thing is bequeathed, as the teſta- 
tor's ſignet, or his white horſe ; which ſpecial le (as 
Vor. IV. Cc 3 * 


legatees 
hall abate, 
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ſome do deem) is to be ſatisfied and paid wholly without 
diminution, in reſpe& of any other general legacies, or 
of legacies which, conſult ia quantity, Another caſe is, 
when the father doth: bequeath ſomething to his daughter 
for her dower, or towards her marriage. Another is, 
when the teſtator doth bequeath any thing in ſatisfaction 
or recompence for ſome injury by bim done, or of goods 
evil gotten, For thoſe legacies are not to be diminiſhed 
by reaſon of other general legacies, or Jegacies conſiſting 
in, quantity, which, ſhall remain wholly unfatisfied, ra. 
ther than thoſe aforeſaid legacies {ball be.diminiſhed ; and 
conſequently. in. theſe caſes, it is not jn, the power of the 


. executor, to gratify any other legatary: at his election. 
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Sun, 227, 228. 4 9 lin 
And he ſays, further, that if the executor enter to the 
teſtator's goods, and will make no inventory thereof, 
then may every legatary recover his whole legacy at his 

ds; for in this caſe the law preſumeth, that there is 
ufficient goods ta pay all the legacies, and that the exe - 
cptor doth ſecretly, and fraudulently ſubtract the ſame: 
whereas, otherwiſe the executor is preſumed not to have 
any more goods which, were the teſtator's than are de- 


ſoribed in the inventory, the ſame being lawfully made. 


in, 328, 229... n 
And altho? the teſtator made no proviſion for re funding, 
yet .the common juſtice of a court of equity will compel 


a legatee to refund; and it is certain: that a creditor ſhall 


cqingel. a legatee, and that one legatee {hall compel ano- 
ther tw refund, where there is a deſect of aflets, 1 Vern. 


9 even if one of the legatees get a dectee for his le- 
gacg, and is paid, and afterwards a deficieticy happens; 
the .Jegatee who recovered, ſhall reſund notwithſtanding. 
1 f. ill. 495. | $15 uts dog. od. 4342 

Hut if the executor had at firſt enough to pay all the le- 

acies and afterwards, by his waſting the aſſets, occa- 
33 deficiency ; the legatee who has recovered his le- 

ach ſhall have the advantage of his legal diligence, 
Which the other legatees neglected by not bringing their 
ſuit in time. 1d. | | . 

„And although a legatee ſhall refund againſt creditors, if 
there be not ſufficient aſſets to pay all the debts; and 
likewiſe againſt legatees, where all of them have not an 
equal ſhare, in regard of aſſets falling ſhort z yet it hath 
been ſaid, that an executor himſelf ſhall never _ a 
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legacy back when he hath once aſſented to it, unleſs he 
paid the debts of the teſtator by compulſion. M. 1682. 
Noel and Robinſon. 1 Vern. go. 2 Ventr. 358. 

And the author of the Law of Executors faith; that if an 
executor voluntarily pay a legacy, and afterwards debts 
appear, he cannot compel the legatee in equity to refund. 
Law of F. 186. 1 | . ' 

But more particularly, the author of the Law of Teſla- 
nents obſerveth, that if an . executor applies the aſſets in 
ſatisfaction of legacies, and afterwards debts appear of 
which he had no-otice at the time of paying the legacies, 
he may compel the legatees to refund. 1 Cha, Caf. 136. 
do he may, if compelled by a decree in chancery to pay 
legacies: But if an executor voluntarily pays a legacy, 
and afterwards aſſets prove deficient to pay the other le- 

cies; neither the executor nor any of the other legatees 


ſhall compel ſuch legatee to refund. 2 Fern. 205. Law 


if Teft. 260, 261. 
But in the caſe of Noel and Robinſon before mentioned, 


it was ſaid by the lord chancellor to be a point not as yet 


determined, whether the executor himſelf, after he hath 
once voluntarily aſſented to a legacy, ſhall compel the le- 
gate to refund. 1 Vern. 94. 

And in the caſe of Davis and Davis, E. 4 G. On 2 
bill by an executor againſt a legatee, to refund a legacy 
voluntarily paid him by the executor, the aſſets falling 
ſhort to ſatisfy the teſtator's debts ; it was decreed by Sir 
Joſeph Jekyll, maſter of the rolls, that the. defendant 
ſhould refund ts the plaintiff; and that an executor may 
bring a bill againſt a legatee to refund a legacy volunta- 
ily paid him, as well as a creditor; for the executor, 
paying a debt of the teſtator out of his own pocket, ſtands 
in the place of the creditor, and has the ſame equity 
2painſt a Jegatee to compel him to re :d. Viner, De- 


viſe, Q. d. 35. 


So where a ſpecific legacy is deviſed, the legatee muſt Specific legecy 


have it intire, though there are not ſufficient aſſets to pay * 


the reſt of the legacies (m): But if 100 l. is deviſed to oy 


po EEE 


= 
an A 


(=) If one gives a ſpecific legacy of a horſe, diamond, or 
land, and alſo a pecuniary legacy, and there are not aſſets to 
pay both, the ſpecific legatee ſhall be preferred, and have his 
whole legacy : for were the executor to make him contribute 
towards the pecuniary legacy, ＋ would be, pro tanto, ay 

C 2 uch 
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and ſeveral money legacies to others, and the teſtator di. 
reds that the legacy of 100 l. ſhall be paid in the firſt place; 
yet if the other legacies fall ſhort, the legatee of 1091. 
muſt make a proportionable abatement of this legacy. 
H. 1681. Brown and Allen. 1 Vern. 31 

In the caſe of Blower and Morret, July 10, 1752; 
Lands were deviſed to truſtees to be ſold, for payment 
of debts and legacies ; the teſtator afterwards gives to his 
wiſe a general legacy of 500l., to be paid to her imme. 
diately aſter his deceaſe, out of the firſt money that ſhould 
be got in after his death. It was inſiſted this 5001, 


OE" CO * di. — — 2 . 


ſach ſpecific legatee buy his legacy, againſt the manifeſt intention 
of the teſtator. Ciiſton v. Burt, 1 P. Wms. 678. But if the 
queſtion is between two or more ſpecific deviſees, they ſhall 
contribute equally on a deficiency of aſſets : Thus one ſeiſed in 
fee of land, and poſſe ſſed of a leaſe for years, deviſed the fee to 
A. and the leaſe to B., and died indebted by bond; on a def. 
ciency of aſſets, both deviſees were ordered to contribute to the 
paymevr of the bond, but the ſimple contract debts to fall on 
the leaſehold eſtate. Long v. Short, 1. P. Wins. 403. But had 
the fee been mortgaged, A. would have taken it cum onere, 
Infra, Oneal v. Meade, unleſs the teſtator had added *©* aker 
«© payment of all debts. Carter v. Barnardifion, 1 P. Ws. 
505. in which caſe the ſpecific deviſees of land incumbered 
and land unincumbered ſhall contribute to diſcharge the mort- 
gage. But where the queſtion was not between two ſpecific de. 
viſees, but a ſpecific deviſee of land incumbered by mortgage, 
and the heir taking by deſcent, lord Hardwicke C. after great 
conſideration, decreed that the land deviſed ſhould be exone- 
rated out of the teal aſſets deſcended. Galten v. Hancock, 2 Al. 
430. If lands be deviſed to pay debts, a legatee, whetber 
pecific or pecuniary, ſhall be paid out of the lands, if the fimple 
contract creditors have exhauſted the perſonalty. Haſlewod v. 
Pope, 3 P. Wis. 3 In order to give effect to theſe rules for 
the payment of legacies, the court either makes an equitable ar- 
rangement of the aſſets in the nature of marſhalling them; that 
is, if there are twoclaimants, one of whom can reſort to the real 
eſtate and the other cannot, directs the firſt to reſort to that fund 
on which the ſecond has no lien; or, if the firſt receive ſatisfac- 
tion out of the perſonalty, allows the ſecond to ſtand in his place, 
pro tanto, againſt the real eſtate. But the court does not primari- 
ly ſubje& any fund to a claim to which it is not ſubject by the 
nature ef the claim. See the caſes cited by Mr. Coxe, in his 
note to the caſe of Cliſion v. Burt, 1 P. Hms. 679.3 and as 10 
what is a ſufficient deleription to render a legacy ſpecific, {ce 
the cafes collected by Mr. Fonblanque in his note to Treat. of Ii. 

A. N. 1. Co 2. fo 5. | | 
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ey ſhould not abate in proportion with others, ſrom 
the particular directions attending it. By lord Hard- 
wicke : Caſes of this kind, of a claim by pecuniary le- 
tees of a priority of ſatis faction, fo as not to abate in 
proportion with others, ſeldom come before the court ; 
and there are fewer in which the court has given way to 
claims of that kind ; there muſt be therefore very ſtrong 
words to induce the court to give wayto it; for in moſt 
caſes, the court has diſclaimed the laying weight on par- 
ticular words, as the ſaying imprimis, or in the firſt place, 
or a direction for the time of payment; becauſe if the 
court was upon ſuch grounds to give a preference to one 
pecuniary legatee, there would be no end of it, conſider- 


ing the variety of expreſſion, and the incorrectneſs with 


which wills are frequently drawn. And | am of opinion, 
that the direCtion to be paid to his wife immediately after 
his deceaſe, is not ſufficient to give her a preference ; for 
that only relates to the time of payment: He directs, 
that whereas the general rule of law is, tkat legacies 
ſhould not be paid until a year, this ſhall be paid im- 
mediately. The conſequence is, that if it is not then 
paid, it ſhould carry intereſt immediately; which is al- 
ways conſidered as a compenſation for delay of pay- 
ment, and puts her in: he ſame condition as if it was paid. 
2 Vez. 420. 

In the caſe of Oneale and Meade, H 1720. A man 
ſelſed of an eftate in fee which he had mortgaged for 
5001., and alſo poſſeſſed of a leaſehold, deviſed the mort- 
gaged eſtate to his eldeſt fon in fee, and the leaſehold 
eftate to his wife, and died, leaving debts which would 
exhauſt all his perſonal eſtate, except the leaſehold given 
to his wife. The queſtion was, whether there being (as 
uſual) a covenant to pay the mortgage money, the leaſe- 
hold premiſes deviſed to his wife ſhould be liable to diſ- 
charge the mortgage. It was decreed by the maſter of 
the rolls, that as the teſtator had charged his real eſtate 
by this mortgage, and alſo ſpecifically bequeathed the 
leaſehold to his wife, the heir ſhall not diſappoint her 
legacy, by laying the mortgage debt upon it, as he might 
have done had it not been ſpecifically deviſed ; and though 
the mortgaged premiſes were alſo ſpecifically given to the 
heir, yet he muſt take them with their burden, as proba- 
bly they were intended; and that by this conſtruction, 
each deviſe would take effect: And that this reſolution 
did not in the leaſt interfere with the caſe of Clifton and 
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Burt, M. 1720. (1 P. Vill. 678. ſup, in not.) becauſe in 
that caſe there was no mortgage. 1 P. Will. 693, 

And as there is a benefit to a ſpecific legatee that be 
al not contribute, ſo there is a hazard the other way ; 
or inſtance, if ſuch ſpecific legacy, being a leaſe, be 
evicted, or being goods be loſt or burat, or being a debt 
be loſt by the inſolvency of the debtor, in all theſe caſes 
the ſpecific legatee ſhall have no contribution from the 
other legatees, and therefore ſhall pay no contribution to. 
wards them. 1 P. Will. 540. 
But the deviſce of an annuity for life, charged on the 
perſonal eſtate, where there is a deficiency of aſſets, 
Mall abate in proportion with the other legatees; for 
this is not to be conſidered as a ſpecific legacy. 3 4th, 


693 | 
Nico charities, tho” preferred by the civil law, yet they 
ought to abate in proportion. 2 P. Will. 25. 

And if the teſtator's perſonal eſtate is not ſufficient to 
pay all legacies, the executors having legacies bequeathed 
them ſhall abate in proportion with the other Jegatees, 
even though the legacies be given them for:their care and 
trouble, and not generally; for thoſe are only words of 
courſe; and as they nced not take upon, them the office 
unleſs they pleaſe, they accept the legacies ſubject to that 
contingency. 2 P. N ill. 25. Barnard. Cha. Rep. 435. 
2 Aid. 171. 1 

In like manner land legatees and money legatees ſhall 
abate proportionably. 2 Cha. Ca. 155. 

If the executor bath only bad debts, he may offer to 
align them to the legatee, and ſhall be quit. 1 Ought, 

O, 1, 

3717 a man by will gives a leaſe, or a horſe, or any ſpe- 
cific legacy, and leaves a debt by mortgage or bond in 
which the heir is bound ; the heir ſhali not compel the 
ſpecific legatee to part with his legacy in caſe of the real 
eſtate; for tho the creditor may ſubject this ſpecific le- 
gacy to his debt, yet the ſpecific or other legatee ſhall in 
Equity ſtand in the place of the bond creditor or mort- 
gagee, and take as much out of the real aſſets, as ſuch 
creditor by bond or mortgage ſhall have taken from his 
- Ipecific or other legacy. 1 P. Vill. 730, 

But if one owes debts by bond or mortgage, and de- 
viſeth his lands to another in fee, and leaves a ſpecific le- 
gacy, and dies, and the bond creditor or. mortgagee come; 
ppon the ſpecific legacy for payment of his debt ; the Te 
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cific legatee ſhall not ſtand in the place of the bond cre- 
ditor or mortgagee to charge the land: becauſe the deviſee 
of the land is as much a ſpecific deviſee as the legatee of 
a ſpecific legacy; for it was as much the teſtatox's inten- 
tion that the deviſee ſhould have the land, as that the 
other ſhould have the legacy; and a ſpecific legacy is 
never broke in upon, in order to make good a pecuniary 
one. 3 P. Will. 324. H flewood v. Pope. 2 Salk. 416. 
Hern v. Merick (n). ü : | 

But if a man, indebted by mortgage, deviſeth his lands 
to another in fee (after payment of his debts and funeral 
charges), and alſo doth bequeath divers pecuniary lega- 
cies, and the perſonal eftate is not ſufficient to ſatisfy both 
the legacies and the mortgage; in ſuch caſe, if the mort- 
gagee ſhall: not hold to the real, but ſhall fall upon the 
perſonal eſtate, the legatees ſhall ſtand in his room for ſo 


much out of the real eſtate, as he ſhall take out of the 


perſonal ; that being a proper fund for their payment. 
Caf. Talb. 53. | x "I 

So if a man give legacies to his daughters, charging 
his real eſtate with the payment thereof: and other lega- 
cies to his brother, without charging his real eſtate with 
the payment of theſe : if the daughters recover” their le- 
gacies out of the perſonal eſtate, then the brother "ſhall 
ſtand in the place of the daughters, and take ſo much out 
of the land for his legacy, as the daughters had exhauſted 


out of the perſonal aſſets. 2 P. Will. (619)., 


() It does not appear in Hern v. Merick, as im Haſlewoed 
v. Pote, that the pecuniary legacy was Specific. The cafe, 
with the reaſon of the deciſion, is thus. tated by C. B. Gil- 
bert, in Lex. Pretoria, \ Wills. —** 4. ſeiſed in fee-and 
indebted by bonds, gives by his will legacies to his. younger 
children (whom he had otherwiſe provided fax before), .agd 
deviſes his land to his eldeſt fon in tail, whom he alſo made 
executor, The eldeft ſon pays the bonds with the perſonal 
eftate, whereupon the legatees, in the place of the bond creditors, 
bring their bill againſt the real eſtate, to be paid out of it; and 
the bill was diſmiſſed, fr, Becauſe where there is an expreſs 
ſpecific legacy of any particular thing, they do not commonly 
break into ſuch ſpecific legacies in favour of the pecuniary lega- 
cies: But, ſecondly, Becauſe the children in this caſe being pro- 
vided for in the life of th= teſtator, their legacies are not, upon 
meritorious conſideration, (as in ſatis faction of a debt, or as pro- 
viſion for younger childreo,) and therefore according to a for- 
mer rule being mere volunteers, they are not to induce a charge 


on the real eſtate,” | 
Ce 4 11. Where 
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11. Where there are divers executors, and ſome of them 


dying, who hall are dead, the legatary muſt ſue the ſurviving executots, 


* = 
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and not tbe executors or adminiſtrators, of thoſe that are 
dead, And if all the executors. are dead, he muſt ſue 
the executors or adminiſtrators of him that died laſt, and 
not the executors or adminiſtrators of the reſt; And the 
reaſon is, becauſe it is preſumed, that the goods of the 
deceaſed not adminiſtered by the other executors, remained 
with the ſurviving executor; or if they did not, it was 
through his own default; becauſe when the other execy. 
tors were dead, he might and ought to have. proceeded 
againſt their executors or adminiſtrators for reſtitution of 


the goods not adminiſtered, x Ought. 364. 
IT. Concerning the diftribution of inteftates efe@ts. 


And herein 


1. Of the ſtatutes of diſtribution. 
ii. Of cuſtoms in particular places, 
ini, Of ehe cuſtom of the city of London iy par- 
4... ticular. 
iv. Of the cuſtom of the province of York. 
v. © the cuſtom-within the principality of Wales. 


i. Of the ſtatutes of diſtribution (o). 


By the 22 & 23 C. 2. c. 10. commonly called the 
ſtatute of diſtribution, it is enacted as followeth: Ml 
ordinaries, as well the judges of the prerogative courts of 
Canterbury and York, as other ordinaries and eccleſiaſti- 
cal judges, and every of them, having power to commit ad- 
miniſlration of the goods of perſons dying inte/late, ſhall and 
may and are enabled to proceed and call adminiftrators to ac- 


count, for and touching the goods of any perſon dying inteſtate; 


and upon hearing and due conſideration thereof, to order and 
make juſt and equal diſtribution of what remaineth clear (after 


* (eo) By the ſtatutes quoted by tbe author, the diſtribution 
of a teſtator's, perſonal. eſtate is given to the eccleſiaſtical, courts ; 


but a bill for that purpoſe is very proper in the court of chan- 
cery, for the ſpiritual court bas but a lame juriſdiction in that 
cals. Treat. of Eg. Ed. Fonb. 322. 4 
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debts, funerals, and juſt expences 0 ort firſt allowed 
2 — ( — the Ts 2 prey fan 2 1 
chillren, if any ſuch be, or otherwiſe to the next of kindred to 
the dead perſon in equal degree. or legally repreſenting their 
fucks pr ſuo cuique jute, according to the laws in ſuch 
caſes, and the rules and limitations hereafter ſet dum; and 
the ſame diftyibutiens to decree and ſettle. and to compel ſuch 
admin: /trators ta obſerve and pay the ſame by the due courſe of 
his maje/1y's- eccleſiaſtical laws : ſaving to every one ſuppoſing 
him or- themſelves aggrieved. their right of appeal, as was al- 
ways in ſuch caſes uſed. 1. 3. | 

Provided, that this act, or any thing herein contained, ſhall 
mt any ways prejudice or hinder the cuſtoms obſerved within 
the city of London, or within the province of York, or 
uber places, havins known and received cujloms peculiar to 
them ; but that the ſame cuſtoms may be obſerved as for- 
merly, any thing herein contained to the contrary notwithſlarid» 
ine. 1. 4. . 

7 all ordinaries and ather perſons by this act enabled to 
make diflribution of the ſurpluſage of the eſtate of any 25 
dying inte/tate, ſhall diſtribute the whole furpluſage of ſuch eſtate 
or eflates, in manner and form following , that is to ſay, one 
third part of the ſaid ſurpluſage to the wife , the inieſtate, 
and all the reſidue by equal portions, to and amongſt the chil- 
dren of juch perſons dying inte/tate, and ſuch perſons as legally 
repreſent fuch children, in caſe any of the ſaid children be then 
dead, other than ſuch child or children (not being heir at law) 
who ſhall have any eſlate by the ſettlement of the inteſtate, or 
ſhall be advanced by the inteſtate. in his lifetime, by portion 
or portions equal to the ſhare which ſhall by ſuch di/!ribution be 
allattæd to the other children t. whim ſuch difiribution is to be 
made : And in caſe any child, :ther than the heir at law, who 
ſhall have any eftate by ſettlement from the ſaid inteſlate, or 
ſhall be advanced by the ſaid inteſlate in his lifetime by portion 
nt equal to the ſhare which will be due to the other children 
by ſuch diſtribution as aforeſaid ; then ſo much of the ſurplu- 
fage of the eſtate of ſuch inteſtate, to be diſtributed to ſuch 
child or children as hall have any land by ſettlement from the 
inteſtate," or were" advanced in the lifetime of the inteſtate, 


as ſhall make the eftate of all the ſaid children ta be equal at 


near as can be eſtimated : But the heir at law, notwithſtanding 
any land that he ſhall have by deſcent or otherwiſe from the 
inteſtate, is to have an equal part in the diſtribution with 
the reft of the children, without any conſideration of the value 
of the" land which be hath by deſcent or otherwiſe from the 
dae. f. 5. 2 oy 

And 
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in the lifetime of the mother; every brother and ſiſter, and the 
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And in caſe there be no children, nor any legal repreſenta. 
tives of them; then one motety of the ſaid eftate-to be alle! 
to the wife of the intetate; the reſidue of the ſaid e/tate ty }, 
aiftributed equally to every of thenext of kindred of the inteftn,, 
— are in equal degree, and thoſe who legally repreſent they, 

Provided, that there be no repreſentation admitted amyy 
collaterals, after brothers and"/ifters children. ſ. 7. 

And in caſe there be no wife, then all the ſaid e/tate 10 h. 
diftributed equally to and among/t the children. ſ. 7. 

And in caſe there be no child, then to the next of kindred 
in equal degree of or unto the inte/late, and their legal re- 
preſentativesy as aforeſaid, and in no other manner whatſ,. 

n 

Provided alſo, and be it enatted, to the end that a dur re. 
gard be had to creditors, that no ſuch di lribution of the grad; 
of any perſon dying inteſtate be made, till after one year be 
Fully expired after the inte/late's death; and that ſuch and ever 
one to whom any di/iribution and ſhare ſhall be allotted, Hall 
give bond with ſufficient ſureties in the ſaid courts, that if 
any debt or debts truly owing by the inteftate ſhall be after. 
wards ſued for and recovered, or otherwiſe duly made to op- 
Pear, that then and in every ſuch caſe he or ſhe hall reſpec. 
rively refund and pay back to the admini/lrator his or her rate- 
able part of that debt or debts, and of the tofls of ſuit and 
charges of the adminiſtrator by reaſon. of fuch debt, out of the 
part and ſhare ſo as aforeſaid allotted to him or her, thereby t. 
enable the ſaid adminiſtrator to pay and ſatisfy the ſaid dit 
£ OP fo diſcevered after the diſtribution made as afor:jaid, 

Provided always, and be it enacted, that in all caſes wher: 
the ordinary hath uſed heretofore to grant adminiftration cum 
teſtamento annexo ; he ball continue ſo to do, and the will 
of the deceaſed in ſuch teſtament expreſſed ſhall be performed 
and obſerved, in ſuch manner as it ſhould have been if this 
att had never been made. ſ. . | 0 

And by the 29 C. 2. c. 3. / 25. forexplaining the 
ſaid ſtatute, it is declared, that nothing therein hall ex- 
tend to the eflates of feme coverts that all die inteffate, but 


that their buſbands muy demand and have adminiſtration f 
their rights, credits, and other perſonal eſtates, and recover 


and enjoy the ſame, as they might have done before the making 


of the faid ath + | 11 4 
And by the 1 J. 2. c. 17. If after the death of a father 
any of his children hall die inte/late without wife or children, 


reprt 
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elentatives of them, ſhall have an equal ſhare tuith her, 
Z d por to the contrary —— th/landing. * A 

Enabled to proceed to call admini/irators to account] At 1 
common law, no perſon at all had a right to adminiſter, . 
but it was in the breaſt of the ordinary to grant it to 
whom he- pleaſed, till the ſtatute of the 21 H. 8. was 
made, which gave it to the next of kin; and if there 
were perſons of equal kin, whichever took out admini- 
ſtration was intitled to the ſurplus. And for this reaſon, 
this ſtatute of the 22 C23 C. 2. was made, in order to 
prevent this injuſtice, and to oblige the adminiſtrator to 
diſtribute, 1 Ath. 459. 

Of any perſon dying inteſtate) T. 8 M. Petit and Smith. [The ſpiritual 
Prohibition was granted to the delegates, to ſtay a ſuit Mm net 
there, becauſe they compelled an executor to make diſtri- —.— the rei 
bution of the ſurplus, he having 501, deviſed to him as a doe wherethere 
legacy; becauſe, there being a will, and an executor, the * a will} 
ſpiritual court cannot compel diſtribution, but only where 
the party dies inteſtate, L. Raym. 86. 

And 1n the caſe of the King and Sir Richard Raines, M. 

10 V. If an executor be ſued in the eccleſiaſtical court 
to make diſtribution, he not being reliduary. legatee; 
though that were allowed by the canon law, yet the 
king's bench would grant a prohibition to ſtay any ſuch 
ſuit; for all ſuits for diſtributions were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. c. 10. 
made them lawful ; and they are only lawful fo far as is 
warranted by that ſtatute, which is only in caſe of perſons 
dying inteſtate. L. Raym. 363. wy 

E. 3 G. 2. Hatton and Hatton. Strange moved for a 
prohibition to the prerogative court, in a ſuit there inſti- 
tuted by the next of kin againſt the executor, to make diſ- 
tribution of the ſurplus, there being a ſpecific legacy to the 
executor ; for that although there have been variety of de- 
ciſions upon this point in courts of equity, where they 
have ſometimes held the executor to be a truſtee for the 
next of kin as to the ſurplus, yet there was no inſtance 
of the ſpiritual court's judging of a truſt, or ſetting up 
any intereſt contrary to the common law. He inſiſted, 
that in the caſe of a will the judge below is fundus officio, 
when he bath granted probate, as to all purpoſes but call- 
ing for an inventory according to the ſtatute of the 21 
H. 8. c. 5. And he cited the caſe of Petit and Smith, as 
reported in the 5 Mod. 247. , where the teſtator gave 501. 
to the executor, and the daughter cited him to make 
littribution, and a prohibition was granted. And in a 

| report 
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report of the ſame caſe" in Comb. 378. it is ſaid by Holt 
chief juſtice, they never pretended to diſtribution in the 
caſe of an executor; and they only do it in the caſe of an 
adminiſtrator by virtue of the ſtatute ; and he denied the 
notion in 2 Inf. 33. that executors muſt divide, Dr. 
Sayer on the contrary endeavoured to maintain, that the 
ſpiritual court had concurrent juriſdiction with the court 
of chancery in this caſe, as well as in legacies; and in- 
ſiſted that this is a partial inteſtacy, as to the ſurplus, 
But the court was clearly of opinion, that the ſpiritual 
court could not intermeddle ; and ſaid, that in caſe of an 
inteſtacy, they uſed to be prohibited, as in Carter 125, 
1 Lev. 233. and that the ſtatute of diſtribution inlarged, 
and not barely confirmed their power, as appears by the 
hiſtory of that ſtatute in Raym. 496, &c. And the rule 
for a prohibition was made abſolute. And the court of. 
fered, that if the common lawyers on the doctor's ſide, 
who were Reeve, Lee, and Fazaterley, would ſay that they 


thought there was any thing in it, the plaintiff ſhould de- 


clare in prohibition ; but they declined it. Str. 865. 
To order and make juſt and equal diſtribution] T. 10 V. 
Clerke and Clerte. Clerke died inteſtate. His wife took 
out letters of adminiſtration to him. Clerke, brother to 
the inteſtate, cited the defendant into the fpiritual court, 
to make diftribution of the inteſtate's eſtate, The de- 
ſendant there ſuggeſts, that the brother hath goods of the 
inteſtate in his hands to the value of 200l. And upon 
this the ſpiritual court orders him to bring the 2000. into 
court, to the end it may be diſtributed, And for not 
bringing it in they excommunicate him. Upon which 
he' moves in the king's bench for a prohibition and it 
was granted as to the whole proceſs that compelled him 
to bring in the 2col. For by the court; The fpiritual 
court bath power to make diſtribution of the eſtate, when 
it is come in, but not to fetch it in; becauſe that is to 
hold plea of debt: but the ſpiritual court might refuſe in 
this caſe to proceed to the diſtribution, until the brother 
had brought in the 200). but they cannot excommunicate 


him for not bringing it in. L. Raym. 585. 


Diftributton) Where there is only one perſon that can 
take, the ſtature veſts the right in that perſon 4 altho' in 
ſuch caſe it is not ſtrictly and literally a diftribution. 
3 P. Will. so. Lo ne 
 - Shall not any ways prejudice or hinder the cufloms obſerved 
within the city of London, or within the province of 1— 

. * 1 f 1 8 * : 
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1 other places] Which cuſtoms will be conſidered in their 
order afterwards, 4 i 
One third part of the ſaid ſurpluſage to the wife of the in- 
ate] And. this, it is ſaid, altho' ſhe be a papiſt. For 
in the caſe of dying inteſtate, it is the act of the law. It 
is the legiſlature that gives theſe diſtributive ſhares to the 
widow and next of kin. It is a ſucceſſion ab inteſtato to 
x perſonal eſtate, ſimilar to a deſcent of land, where an 
heir, tho* a papiſt, if above the age of 18 years and 6 
months, may inherit. T. 1730. Davers and Deu. 
JP. Will. 48. | ic, 

By the ſame reaſon, it ſhould ſeem, that a papiſt is ca- 
pable of taking as tenant by the curteſy, or tenant in 
dower. ..1bid. 49. in a note by the editor, 3 

The refidue—to and amongſt the children] An infant in 
ventre /a mere, at the time of the death of the father, was 
held clearly; by the lord chancellor, to be intitled to a 
ſhare by the ſtatute of diſtribution ; for he is, in the eye 
of the law, a child, and ought to be provided for as well 
as the reſt. M. 1698. Ball and Smith. 2 Freem. 230. 

Other than ſuch child. or children, not being heir at 2 
Altho' by this ſtatute the heir at law ſhall not abate, in 
reſpe& of the land which he hath by deſcent or otherwiſe 
from the inteſtate ; yet if he hath had any advancement 
from his father in his lifetime, otherwiſe than by land as 
zoreſaid, be ſhall abate for the ſame, in like manner as the 
other children. | 

In like manner it ſeemeth that cobeireſſes ſhall bring to- 
gether into hotchpot ſuch advancement (not being lands) 
as they ſhall reſpectively babe received from their father, 
before they ſhall be intitled to receive their ſeveral diſtri- 
butive Mares; agreeably to the general purport of the act, 
which is, evidently, to promote an equality as much as 
may be, 

Note, Littleton faith (1 Int. 176.) that hotchpot ſigni- 
heth a pudding; unto which his learned commentator 
aſſenteth: but this doth not explain to us the meaning of 
the word, but carries us further from it; for it doth not 
import that kind of food in general, but metaphorically 
ſuch only as.is compounded of divers ingredients. Hotch 
is a Saxon word, not yet altogether out of uſe, and fig- 
nifieth to ſhake : And pot is a word well known, And 
the compound hatch-pot is nothing but ſhaking things to- 
gether in an urn or other veſſel; and is eaſily transferred 
to a/'commixtyre of the children's portions. And this is 
what by the civilians is called collatio bonorum. ooh 

| er 
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Heir at law] E. 5 G. 2. Pratt and Pratt at the rolls 
Lord chief juſtice Pratt died feiſed of borough Engliſh 
lands, leaving ſeveral children. And having made n 
will, it * a point upon the ſtatute of diſtribution, 


whether the youngeſt ſon (to whom the lands deſcended 


by the cuſtom of borough Engliſh) ſhould abate for theſe 
lands, of ſhould be confidered as an heir at law, who by 
the ſtature is to have a diſtributive ſhare without any al. 
lowance for lands by deſcent. And it was ruled by Sir 


Joſeph Jekyll, maſter of the rolls, that he ſhould allow 


for thefe lands. For he faid, the ſtatute only intended to 
provide for the heir of the family, who is the common 
law heir, and not for one who is only heir by cuſtom in 
ſome particular places. Str. 935. Fa 

But in the caſe of Zutwyche and Lutwyche, E. 1133, 
Thomas Lutwyche, eſquire, died inteſtate, poſſeſſed of a 
perſonal eſtate, and ſeiſed of a copyhold in fee, at Turn- 
ham Green, which was in the nature of borough Engliſh, 
The queſtion was, whether the youngeſt ſon, upon whom 
the copyhold deſcended, ſhould have an equal ſhare with 
the other children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copyhold would 
make his portion equal to that of the other children, 
By Talbot lord chancellor : The heir at Jaw is the eldeſt 
ſon, and not the heir in borough Engliſh ; and the excep. 
tion in the ſtatute extends only to the eldeſt fon. Yet 
nevertheleſs the youngeſt ſon, who is heir in borough 
Engliſh, ſhall not bring the borough Engliſh eſtate into 
hotchpot. There is no law to oblige him to do this, but 
only this ſtatute ; and there axe no words in the ſtatute 
that require it ; for the ſtatute ſpeaketh only of ſuch eſtate 
as a child hath by ſettlement, or by the advantement of 
the inteſtate in his lifetime. And it was decreed, that the 

ungeſt ſon ſhould have an equal ſhare with the other 
children, without regard to the value of the borough Eng- 
liſh eſtate. | 
And the caſe of Prait and Pratt came after this caſe 
before the lord chancellor Talbot ; and he reverſed the 
decree of the maſter of the rolls, and decreed agreeable to 
this caſe. Caſ. Talb. 276. 

Who ſhall have any eſtate ly the ſettlement of the inteflate, 
or ſhall be advanced by the inteſtate in his lifetime] It hath 


been determined, that ſmall inconſiderable ſums, occa- 


fionally given to a child, cannot be deemed an advance- 
ment or part thereof. Thus maintenance money, or al- 


lowance made by the father to his ſon at the univerſity, 
or 
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or in travelling, or the like, is not to be taken as any 
of his advancement; this being only his education: 
and it would create charge and uncertainty, to inquire 
minutely into ſuch matters. So, putting out a child ap- 
ntice, is no part of bis advancement; ſor it is only 
procuring the maſter to keep him tor feven years inſtead 
of the parent. Hender and Rofe, at the Rolis, T. 1518. 
But the father's buying an 'office for the ſon, tho“ but at 
will, as a gentleman ponſioner's place, or a commiſſion in 
ile army. theſe are advancements, pro tanto. Norton and 
Merton, 4. 1692. By the lords commiſſioners, Natolin- 
jon and Hutchins. 3 P. Will. 317. ä 
Alſo a proviſion made by à marriage ſettlement, although 
it is in the nature of a purchaſe, yet is ſuch an advance - 
ment, as that a child claiming a diftributive ſhare ſhall 
firft bring the ſaid advancement into hotehpot. As in 
the caſe of Phyrey and Phyncy, H. 1708. The father, on 
his ſon's marriage, covenanted in caſe of a ſecond mar- 
riage, to pay to the firſt ſon by the firſt wife 500]. There 
was a ſon, and ſeveral other children of the firſt marriage. 
The father of theſe children died inteſtate. By the court: 
The heir-muft bring the 50ol; into hotchpot, although 
in nature of à purchaſer under à marriage ſettlement. 
2 Vern, 6338. > | * 54 
8o in the caſe. of Edwards and Freeman, M. 1727. 
Before King lord chancellor, aſſiſted by Raymond chief 
juſtice, and the maſter of the rolls, and Price and Forteſ- 
cue juſtices. Mr. Freeman, on his marriage, eatered into 
articles, in conſideration of the ſaid marriage, and of 
40001, portion, to ſettle an eftate to raiſe portions for 
daughters, in caſe there were no ſons, that is to ſay, if 
but one daughter the ſum af oool. if two or more then 
the ſum of 6000). equally amongſt them, to be paid at 
their reſpective ages of 18 years, or days of marriage, 
which ſhould firſt happen: and 80l. a year maintenance 
in the mean time to each daughter. The marriage took 
effect ; and they had iſſue one daughter only, and no ſon. 
Then the wife dies. Afterwards Mr, Freeman married a 
ſecond wife; and had by her a ſon and a daughter; and 
died inteſtate, leaving à perſonal eſtate to the amount of 
20,000]. The daughter by his firſt wife, at that time was 
about 12 years of age; and ſome time after, married the 
plaintiff Mr. Edwards: And they brought their bill, to 
have an account of the perſonal eſtate of Mr. Freeman, 
and their diſtributory ſhare thereof. And the only queſ- 
tion was, whether this 5000l. ſhould not be looked upon 
to 
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to be ſo far an advancement of the plaintiff the wife of 
Mr. Edwards, that if ſhe would have any farther ſhare 
of her father's perſonal eſtate, they muſt bring this 5000] 
into hotchpot, ——For the plaintiffs it was argued, that 
they were intitled to a diſtributory ſhare, without regard 
to this 5oool. which was no advanicement, either within 
the words or meaning of the act, nich intended only an 
advancement of children after they are in being, and 
when they are about being married or diſpoſed of in the 
world; but this, if any, was an advancement long before 
the plaintiff was born, and when it was wholly unknown 
and uncertain whether there ever would be ſuch a daugh. 
ter- That it was likewiſe contingent and uncertain, 
after ſhe was born, whether ſhe would ever be intitled to 
this fortune or not; for if ſhe had died before 18 or mar. 
riage, it. would have ſunk into the inheritance for the be. 
nefit of the heir ; and ſhe was but 12 years of age at the 
time of her father's death, and therefore might have died 
before ſhe was intitled to this. 5o00l, That the ſtatute 
muſt operate, either at the time of the father's death, or 
within a year after at furtheft ; but in this caſe the plain. 
tiff was not intitled to her Fl. either in her father's 
lifetime, or within a year after; and the diſtribution was 
not to wait, till it ſhould appear whether ſhe would attain 
18 or be married: That this 5000l. was not a voluntary 
proviſion moving from the father, but the plaintiff 
was a purchaſer thereof, in conſideration of her mother's 
portion ; and ſuppoſe a child had maney-of his own, and 
agreed with bis father, in conſideration thereof, to have a 
portion from his father after his death ; or if a collateral 
relation bad purchaſed ſuch a portion from the father for 
his child, certainly this would not be an advancement: 
and the intent of the ſtatute was, to make them all equal 
out of the father's perſonal eftate, not out of what was 
purchaſed for them by others, or by the mother, as in this 
caſe, —-On the other fide, it was argued for thedeſendants, 
that the 5000!. thus provided for by the ſettlement, was 
an advancement within the meaning of the ſtatute; 
which appears throughout to intend and preſerve an equa- 
lity between the children : That the ſtatute makes no diſ- 
tinction, whether it was a voluntary proviſion of the fa- 
ther, or aroſe from the contract of the parties; and 2 
child provided for either way, is provided for; and it is 
not like the caſes put, where a chijd, either with his own 
or a relation's money, purchaſes an eſtate, or a ſum 


money from the father, but a direct ſale, as much 2 
. W 
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would have been to any ſttanger: That this portion, 
o' not payable till after the father's death, was nevet- 
theleſs a proviſion for her by him, in his lifetime, as the 
a& ſpeaks z as the principal part of it, to wit, the ſecu- 
rity, was executed by him, jn his lifetime ; and as he 
was not at liberty to controul it; and ſuppoſe be had 
given ſuch a portion payable at bis death, this would cer- 
rainly have been a good proviſion within the ftatute z and 
here the portion is payable as ſoon as poſſibly it can be 
wanted, namely, at 18 or marriage, and. a mainte- 
nance of 8ol. a year in the mean time; and tho' it is 
true, that a portion out of lands ſinks in the inberit- 


ance, if the party dies befote it becomes payable; which if 


it were a perſonal eſtate it would not, yet that is not ma- 
terial here, ſince the ſtatute. makes no diſtinction whether 
the partion is payable out of the real or perſonal eſtate : 
That if a bill had been brought immediately after the fa- 
ther's death for a diſtribution, there could be no incon- 
venience in ſetting apart a ſum. to anſwer the contin- 
gency, when it ſhould happen, no more than in the caſe 
of debts, which is every day done; and there are ſome 
whoſe. eſtates are not got in till ſeveral years after their 
deaths, and a diſtribution may very properly be made 
thereof from time to time, as they come in.— And the 
court were all clear of opinion, that this was an advance 
ment by the father in his lifetime, within the meaning of 
the ſtatute tho? contingent and future, ſo that ſhe could 
not have that and her diſtributory ſhare likewiſe.” And 
the maſter of the rolls ſaid, that the civil law made 
no difference between a real and perſonal eſtate, but only 
moveable and immoveable: and the words of the act, 
which ſpeak. of a ptroviſion made by the father in his life - 
time, ate very proper to diſtinguith between. that and a 
proviſion made by his will. And the chief juſtice ſaid, 
ſuppoſe the father had left but 20001. perſonal: eſtate, it 
would be extremely hard, that the eldeſt daughter ſhould 
haye her 50col. and a ſhare of the 2000). alſo. And the 
lord chancellor ſaid, he thought any ſettlement in or 
out of lands, either by annuity, rent, or portion; would 
de a proviſion within the ſtatute ;z and that ſuch proviſion 
might be valued and brought into the collatio bonorum, 
if they think it worth their while; that the 5oool.. whe- 
ther called contingent or not, is an intereſt, and ſuch a 
one as would happen within a reaſonable time, to wit, ſix 
or ſeven years atter the father's. death; that the diſtri- 
bution muſt be made as the eſtate lands at the father's 
Vox. IV. D d death, 
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death, and the parties are to give bond to refund, if debtg 
afterwards appear; and future debts due to the inteſtate 
muſt be diſtributed as they can be got in; that here the 
contingency has happened, and ſhe is now at liberty to 
fay, whether ſhe will ſtick to that proviſion, or bring it 
into the computation of collatio bonorum, in order to 
have an equal ſhare with the reſt, But as to the 80], a 
year maintenance, that is not to be brought in, being 


only for the education and maintenance of the daughter, 


which the parents were beft judges of.—And accordingly 
the decree was pronounced. 1 Abr. Eg. Caf. 249. [S. C. 
2 P. Wins. 435. 

So in the caſe of Lliyd and Tuwitſbam, H. 1715; the 
lord chancellor Cowper was of opinion, that the word 

tion in the ſtatute, with reſpect to younger children, 
ncludes an eftate in land as well as in money; and that 
this land, in the computation of the eftate to be diſtri. 
buted, is to be added to, and computed with the other 
parts of it: but with teſpect to the eldeſt fon, whatever 
land came to him from his father, by deſcent, or other. 
wiſe; he is to have his ſhare, without any conſideration of 
the value of ſuch land. Finer, Executors, (Z. 1c.) 3. 
So if the father ſettles a rent out of his lands upon 
a younger child, this is an advancement. a P. il. 


1. T7 | 
*"Likewiſe if the father by deed ſettles an annuity upon z 
child, to commence after his death; this is an advance- 
ment pro tanto: and by the ſame reaſon, a rever/ion ſettled 
on a child, as it may be valued, is an advancement allo, 
2 P. Will: 442. | r 

But whatever a child receives out of the mother's eſtate, 
it is ſaid, ſhall not be brought into hotchpot. As in the 
caſe of Holt and Frederick, T. 1726. A man married, and 
had. three children, two ſons and a daughter, His wife 
ſu:vived him; and having, out of her own eſtate, given 
1000). to her daughter in marriage, died inteſtate, leav- 


ing thoſe three children. The queſtion was, whether the 


daughter, who had received this xo000l. ought to bring 
it imo hotchpot, before ſhe ſhould receive any further 
ſhare of her mother's perſonal eſtate. The lord chancellor 
King faid, it weighed with him, that the act of diſtribu- 
tion was grounded upon the cuſtom of London, which 
never affected a rwidow's perſonal eſtate 5 and that the 20 
ſeems to include thoſe within the clauſe of hotchpot who 
are capable of having a wife as well as children, which 


muſt be huſbands only. And ſo in this caſe (though 
(ESD 7 7B | without 
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- without much debate) his lordſhip ruled, that the daugh- 


ter ſhould not bring the 10001]. which the had received in 
her mother's lifetime, into hotchpot. 2 P. Hi. 356. 

And if a child who has received any advancement from 
his father ſhall die in his father's lifetime, leaving chil- 
dren ; ſuch children ſhall not be admitted to their father's 
diſtributive ſhare, without bringing their father's advance- 
ment into hotchpot: As in the caſe of Proud and Turner, 
M. 11729. A father had ſeveral children, and in his life- 
tine advanced in part one of them. The child thus ad- 
vanced in part died in his father's lifetime, leaving iſſue. 
Afterwards the father died inteſtate, poſſeſſed of a conſi- 
derable perſonal eſtate, It was ruled, that the ifſue of 
the dead child muſt bring into hotchpot what their fa- 
ther received in part of advancement, as he, if living, 
muſt have done; in regard the iſſue ſtands in the place 
and ſtead of the father, claims under him, and cannot 
de in a better condition than the father, if living, would 
have been, and had claimed his diſtributive ſhare. 2 f. 
Will. 560. | | 

And the reaſon is, becauſe ſuch children do not take 
in their own right, but as repreſenting their father de- 
ceaſed, —But whether thoſe grandchildren, having been 
advanced ſome more ſome leſs by their father in his liſe- 
time, ſhall bring their ſeveral advancements into hotch- 
pot one with the other, before they ſhall diſtribute their 
deceaſed father's ſhare of their grandfather's perſonal 
eſtate, doth not appear to have been determined If 
their father alſo died inteſtate, then it ſeemeth that they 
ſhall be required to bring into hotchpot ; for in ſuch caſe 
they take, not from their grandfather, but from their 
father: and this brings it within the general rule afore- 
oing. 
But where there are only grandchildren, their fathers 
or mothers reſpectively having died in the lifetime of 
their grandfather; in ſuch caſe they take in their own 
right, and not-by repreſentation of their father or mother, 
deceaſed, Whether theſe alſo ſhall bring into hotchpot, 
either all together, or thoſe deſcended from the ſame 
flock amongſt themſelves reſpectively, may upon the like 
grounds be matter of doubt, But it ſeemeth that this caſe 
is farther off from the rule than the former. For here 
they do not take by repreſentation, but each in his own 
right, And the ſtatute doth not ſeem to require that the 
eollatio bonorum ſhall extend further than to children, or 


the repreſentatives of ſuch children: In like manner as the 
D.d 2 cuſtom 
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cuſtom of London doth not extend to grandchildren (ag 
will appear afterwards) ; ſo neither doth the euſtom of 
the province of York. - 

A doubt likewiſe may ariſe, and the ſolution thereof 
will be the ſame, where a grandchild hath received ſome 
advancement, not from his father, but from his grand. 
father; whether or no ſuch grandchild ſhall bring his 
ſaid advancement into hotchpot with the brothers and 
ſiſters of his father deceaſed. The grandchild in this 
caſe taketh not in his own right, but as repreſentative of 
bis father; and therefore, as it ſcemeth, ſhould not bring 
his own portion, but only his father's portion, into hotch- 
pot - But concerning theſe points, no adjudication hath 


occurred (p). 7 


By portion not equal to the ſhare which would be due to the 
other children] A child partly advanced ſhall bring in its 
advancement only amongſt the other children; but the 
wife ſhall have no advantage of it. H. 1701. Ward and 
Lant. . Prec. Cha. 182. 184. 1 „0. | 

To every of the next of kindred to the inteflate, why art in 
equal degree) Here it is very material to inquire,” who are 
tneſe next of kindred in equal degree. For the perſect un- 
derſtanding whereof, it is to be obſerved, that kindred are 
diſtinguiſhed either by the right line, or by the tollateral: 
The right line is of parents and children, computing by 
efcendents and d-fcendents : The collateral line is between 
drothers and fitters, and the reit of the kindred. among 
themſelves. Ayl. Par. 327. | 

And foraſmuch as proximity between two perſons pro- 
ceeds either from this, that they are deſcended one from 
the other (which makes the connexion between aſcend- 
ants and deſcendants), or from their being both deſcended 
of one and the ſame perſon (which makes that of colla- 
terals) ; we judge therefore of the proximity between two 
perſons, by the number of generations which make both 
the one and the other of the ſaid connexions. And theſe 
generations are called degrees, by which we ſtep from one 


— 


—_— 


— 


(O) This queltion is diſcuſſed by Vinnius in his Tract 4% 
Co/lationibus, c. 12. where he quotes the opinion of ſome civi- 
lians, that if a grandfather leave a ſon and daughter, and grand- 
children by a deceaſed daughter, which grandchildren had te- 
ceived advancement from their grandfather in his lifetime, they 
ſhall collate theif advancements one with another, but not with 
their uncle and aunt, but he himſelf is of opinion that they hall 
collate with the brother and ſiſter of their deceaſed mother. 
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perſon to another, in order to make the computation of 
their kindred, in the manner hereafter explained. 1 Stra- 
of han's Dom. 63. 
le Thoſe of the right line are reckoned upwards, as pa- 
A rents; or downwards as children: thoſe of the collateral 
s line, are reckoned ex tranſuerſo or fide-ways, as brothers 
d and filters, uncles and aunts, and ſuch as are born irom 
is them. Ayl. Par. 327. 
f And there is no difference between the civil and canon 
9 law in the aſcending and deſcending line; but every ge- 
— neration, whether aſcending or deſcending conſtitutes a 
h different degree: Thus the father of John is related to 
him in the firſt degree, and ſo likewiſe is bis ſon ; his 
e zrandfather and grandſon in the ſecond ; his greatgrands 
$ ather and greatgrandſon in the third. This is the only 
e 
0 


natural way of reckoning the degrees in the direct line, and 
therefore univerſally obtains, as well in the civil and canon, 
as in the common law. Black/l. Deſcents, 8. 
1 But there is a difference in reckoning the collateral line. 
Thus, if we would know in what degree of collateral 
kindred two perſons ſtand according to the civil lau; we 
a muſt begin our reckoning from the one of them, by 
aſcending to the perſon from whom both are branched, 
and then by deſcending to the other to whom we do 
| count, and it will appear in what degree they are: For 
| example In brother's and ſiſteis ſons ; take one of them, 
and aſcend to bis father, there is one degree; from th 
father to the grandfather, that is the ſecond degree ; the 
deſcend from the grandfather to his ſon, that is the third 
degree; then from his ſon to his ſon, that is the fourth 
degree. 1 In}. 23. 

But by the canon law, there is another computation. 
For the canoniſts do ever begin from the ſtock, namely. 
from the perſon of whom they do deſcend, of whoſe diſ- 
tance. the queſtion is: For example, if the queſtion be, 
In what degree the ſons of the two brothers ſtand by the 
canon law, we muſt begin from the grandfather, and de- 
ſcend to one ſon, that is one degree; then deſcend to his 
lon, that is another degree; then deſcend again from 
the grandfather to his other ſon, that is one degree; then 
deſcend to his ſon, that is a ſecond degree. So in what 
degree either of them are diſtant from the common ſtock, 
in the ſame degree they are diſtant between themſelves. 
And if they be not equally diſtant, then we muſt obſerve 
another rule, viz. in what degree the moſt remote is diſ- 


tant from the common ſtock, in the ſame degree they are 
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diſtant between themſelves; and ſo the moſt remote makes 
the degree, 1 * 24. 

Collateral kinſmen agree with the lineal in this, that 
they deſcend from the ſame ſtock or anceſtor z but they 
differ in this, that they do not deſcend from each other, 
Collateral kinſmen then are ſuch as lineally ſpring from 
one and the ſame anceſtor, who is the /?ryps, root, or 
common ſtock, from whence theſe relations are branched 
out. As if John has two ſons, who have each a ny. 
merous iſſue ; both theſe iſſues are lineally deſcended from 

hn as their common anceſtor ; and. they are collateral 

inſmen to each other, becauſe they are all deſcended 6: 
Þ 


from this common anceſtor, and all have a portion of his 
| blood in their veins, which denominates them conſangui- 
nei. Blackſt. Deſc. q, 10. 

And the very being of collateral conſanguinity conſiſts 
in this deſcent-from one and the ſame common anceſtor, 
Thus. John and his brother are related ; why ? becauſe 
both are derived from one father: John and his firſt 
couſin are related ; why? becauſe both deſcend from the 
fame grandfather: And his ſecond couſin's claim to con- 
ſanguinity is this, that they both are derived from one 
and the ſame greatgrandfathes In ſhort, as many an- 
ceftors as a man hath, ſo many common ſtocks he hath, 
from which collateral kinſmen may be derived. And as 
we are taught by holy writ, that there is one couple of 
anceſtors belonging to us all, from whom the whole race 
of mankind is deſcended ; the obvious and undeniable 
conſequence is, that all men are in ſome degree related to 
each other. Id. 10, 11. 

The different manner of calculating the degrees, may 
perhaps be better apprehended by the following table: 
Wherein it is to be obſerved, that the numeral roman 


letters at the top expreſs the degrees by the civil law, l 
and the figures at the bottom expreſs the degrees by the 
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And here it is evident, that the degrees in the deſcend- 
ing and aſcending lines are by both Jaws the ſame. Thug 
the ſon is in the firſt degree, the grandſon -in the ſecond, 
and the greatgrandſon in the third, by both laws, in the 
deſcending line. So the father is in the firſt degree, the 
grandfather in the ſecond, and the greatgrandfather in the 
third, and fo on, by both laws, in the aſcending line. 
But in the collateral line the calculation is different. 

Thus the couſin german is in the fourth' degree by the 
civil law, and in the ſecond degree by the canon law. 
For by the civil law, we aſcend firſt to the father, which 
is one degree; from him to the common” anceſtor the 
grandfather, which is the ſecond degree; from the grand- 
father we deſcend to the uncle, which is the third degree ; 
and from the uncle to the couſin german, which is the 
fourth degree. But by the canon law, we begin at the 
common anceſtor the - grandfather, and reckon down- 
wards from hin to the father, which is one degree; from 
the father to the jnteſtate is the ſecond degree: fo, on 
the ether fide, from the grandſather to the uncle is the 
firſt degree; and from the uncle to the couſin german is 
the ſecond degree: And by what degree they are diſtant 
from the common anceſtor, by the ſame degree they ate 
diftant from each other, that is, in the ſecond canonical 
degree, —50 in reckoning to the ſon of the nephew, or 
brother's grandſon ; By the civil law, we aſcend to the 
father, which is one degree; from the father we deſcend 
to the brother, which is the ſecond degree ; from the bro- 
ther to the nephew, which is the third degree; and from 
the nephew to the ſon of the nephew, which is the fourth 
degree. But by the canon law we begin at the common 
anceſtar the father, and reckon down from him to the in- 
teſtate, which is one degree : Then on the other fide, 
from the ſame common anceſtor the father to the brother 
is one degree; from the brother to the nephew is the ſe- 
cond degree”; and from the nephew to the ſon of the ne- 
phew is the third degree: And by the rule before laid down, 
in what degree the further of them-is diſtant from the com- 
mon anceſtor, in the ſame degree they ate diſtant from 
each other; ſo that here the inteſtate and the ſon of his 
nephew, or brother's grandſon, ate diſtant by the canon 
Jaw in the third degree of kindred. 0 
$7 And the reaſon of the different methods of computing 

e degrees of conſanguinity in the collateral line, be- 

ween the civil law on the one hand, and the canon Jaw 
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bn the other, "ſeemeth to be this : The civil law regard 
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conſanguinity principally with reſpect to ſueceſſions, and 
; therein very naturally conſiders only the perſon deceaſed, 
to whom the relation is claimed ; it therefore counts the 

degrees of kindred according to the number of perſong 

through whom the claim mult be derived from him, and 
” makes not only the ſon of his nephew, but alſo his cou- 
fin german, to be both reJated to him in the fourth de- 

rec, becauſe there are three perſons between him and 


: each of them. The canon law regards conſanguinity 
; principally with a view to prevent inceſtuous marriages, 
between thoſe who have a large portion of the ſame blood 
. running in their reſpeCtive-veins ; and therefore looks up 


to the author of that blood, or the common anceſtor, 
| reckoning the degrees from him: ſo that the ſon of the 
nephew 1s related in the third canonical degree to the 
perſon propoſed, and the couſin german in the ſecond 
the former being diftant three degrees from the common 
anceſtor, and therefore deriving only one fourth of his 
blood from the ſame fountain with tne perſon propoſed; 
the latter, and alſo the perſon propoſed being each of 
them diſtant only two degrees from the common anceſtor, 
and therefore having one balf cf each of their bloods the 
fame. Blackſt. Deſe. 41, 42. 

For perſons deſcend.d from one common anceſtor, in 
the firſt degree, have the whole blood of their ſaid com- 
mon anceſtor ; in the ſecond degree, they have but half 
the blood of the ſaid common anceſtor ; in the third de- 
gree, they have but half of that half, that is, one fourth ; 
in the fourth degree, only half of that fourth, that is, one 
eighth; in the fifth degree, one ſixteenth ; and ſo on in 
infinitum. | | | 
The common law regards conſanguinity principally 
1 with reſpeCt to deſcents ; and having therein the ſame ob- 
T ject in view as the civil, it may ſeem as if it ought to pro- 
ceed according to the civil computation, But as it alſo 

reſpects the purchaſing anceſtor, from whom the eſtate 
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, was derived, it therein reſembles the canon law, and 
- therefore counts its degrees in the ſame manner. Indeed 
n the deſignation of perſon, in ſeeking for the next of kin, 
is will come to exactly the ſame end (though the degrees will 
n be differently numbered) whichever method of compu- 

tation we ſuppoſe the law of England to uſe ; fince the 
g right of repreſentation in the deſcent of real eſtates (of 
ts the father by the ſon, and ſo on) is allowed to prevail in 
W infinitum. This allowance was abſolutely neceſſary, elſe 
ds there would have frequently been many claimants in ex- 
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that the three firſt chapters of the 118th Novel of Juſti: 
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aQly the ſame degrees of kindred, as (for inſtance) un. 
cles and nephews of the deceaſed ; which multiplicity, 
though no inconvenience in the Roman law of pattible in. 
heritances, yet would have been productive, of endleſs 
confuſion, where the right of ſole ſucceſſion, as with us, 
is eſtabliſhed, The iſſue or deſcendants therefore of the 
brother of John, are all of them in the firſt degree of 
kindred, with reſpect to inheritances, as their father when 
living was: thoſe of his uncle in the ſecond ; and ſo on; 
and are called to the ſucceſſion in right of ſuch their te- 
preſentative proximity. | 

The right of rep: eſentation being thus eſtabliſhed, the 
rule with regard to the deſcent of real eſtates amounts 
to this; that, on failure of iſſue of the perſon laſt ſeiſed, 
the inheritance ſhall deſcend to the iſſue of his next im- 
mediate anceſtor, Thus if John dies without iſſue, his 
eſtate ſhall deſcend to his brother, who is lineally de- 
ſcended from his next immediate anceſtor, their father, 
On failure of brethren, or ſiſters, and their iſſue, it ſhall 
deſcend to the uncle of John, the lineal deſcendant of 
their common anceſtor, the grandfather ; and fo on, 
Black}. ibid. . 

But this repreſentation in infinitum amongſt collaterals, 
is not admitted in the ſucceſſion to perſonal eſtate, the 
ſame being reſtrained and limited by the ſtatute (as will 
appear afterwards). 

In the caſe of Wingate and Fitch, M. 21 Ja, Admini- 
ſtration upon the ſtatute of Hen. 8. was granted to the 
brother of the half blood. The brother of the whole 
blood appealed to the delegates, alledging that he was 
nearer of kin by the eccleſiatical law; and the delegates 
inclining to repeal the adminiſtration, and to grant it ta 
the brother of the whole blood, a prohibition was granted 
to try the matter thereupon by the common law : for this 
being ordained by ſtatute, it was ſaid, that it ought to 
be interpreted according to the common law. 2 Roll; 
Abr. 303. 

And in the caſe of Blackborough and Davis, E. 13 U. 
Holt chief juftice ſaid, that the conſtruction of the ſta- 
tute of diftribution, on the proximity of degrees, mult be 
according to the common law. 12 Med. 616. 

But the more modern caſes ſeem to ſuppoſe, that the 
ſaid ſtatute, being made in an eccleſiaſtical matter, ſhall 
be conſtrued according to the rules of the civil law. 

Upon which account, the learned Dr. Harris obſerves, 


nian 
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nian deſerve the reader's attentive conſideration; not 
only becauſe they contain the lateſt policy of the civil 
law, in regard to the diſpoſition of inteſtates eſtates; but 
becauſe they are the foundation of our ſtatute law in this 
reſpet, And they are ſtill (he ſays) almoſt of continual 
uſe, by being the general guide of the courts in England, 
which hold cognizance of diſtributions, in all thoſe caſes, 
concerning which our own Jaws have been either ſilent, 
c not ſufficiently expreſs, Har. 7uftin. ad finem. 

And therefore it is judged requiſite to inſert the ſaid 
three chapters here at length, and in the progreſs to ob- 
ſerve what alterations have been made by the ſtatute afore- 
ſaid, and by the other laws of this realm, and how far 
the ſaid Novel with reſpect to this matter ſeemeth to be 
fill a rule and direction. 


CHAPTER rug FIRST. 


Of the ſucceſſion of DESCENDENTS. 


« IF a perſon dieth inteſtate, leaving a de- 
« ſcendent of either ſex, or of whatſoever degree; 
« ſuch deſcendent is to be preferred to all aſcend- 
i ents and collaterals. And if any of the deſcend- 
« ents of the deceaſed ſhould die, leaving ſons or 
« daughters or other deſcendents, they ſhall ſucceed 
« in the place of their parent, and ſhall be intitled 
* to the ſame ſhare of the inteſtate's eſtate, which 
* their parent would have had if ſuch parent had 
„lived. And this kind of ſucceſſion is termed a 
c ſucceſſioa in ftirpes; for in the ſucceſſion of de- 
e ſcendents we allow no priority of degree, but 
% admit the grandchildren of any perſon by a de- 
ceaſed fon or daughter to be called to inherit that 
« perſon together with his ſons or daughters, with- 
* out making any diſtinction between males and fe- 
* males, or the deſcendents of males and females.” 


And. what the civil law diſtributes in this manner, 
amongſt the children and other deſcendents, the ſtatute 
clearly enough apportioneth amongſt them, taking in to- 


gether with them the wife of the deceaſed where there is 
a wife 
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a wife ſurviving. And herein the civil, canon, common, 
and ſtatu:e laws do all agree, in giving this preference to 
deſcendents, excluſive of all aſcendants and collaterals. 

Only with reſpect to grandchildren, theſe by the civil 
law, even when alone, although they deſcend from various 
Rocks, and are unequal in their numbers, will' take the 
eſtate of their deceaſed grandfather per ſlirpes, and not per 
capita ; as ſuppoſe a man ſhould die, leaving grandchil. 
dren by three different ſons, already dead, to wit, three 
by one ſon, fix by another, and twelve by another, each 
of theſe claſſes of grandchildren would take a third of the 
eſtate, without any regard to the inequality of the num. 
bers in each claſs. But as to this point in England, the 
courts in which diſtributions are cognizable, will order 
the diviſion of an eſtate in ſuch cafe to be made per capita ; 
and this, partly from a motive of equity, and partly from 
a conſideration of the intent of the ſtatute, which directs 
an equal and juſt diſtribution : and when the act mentions 
repreſentation, it muft 'be underſtood to refer to it, in 
thoſe caſes only, where repreſentation is neceſſary to pre- 
vent excluſion, but not to refer to it in thoſe caſes, where 
all the claimants are in equal degree, and therefore can 
take each in his own right, Harr. 7u/t. ibid. 

And if in the caſe of the ſucceſſion of a father, who 


leaves behind him one or more children, his widow ſhould 


happen to be big with child, the child in the mother's 
womb would be reckoned among the children of the de- 
ceaſed, And if the other children ſhould proceed to 2 
partition of the eſtate, it would be neceſſary to lay aſide 
one ſhare for the child that is to be born, and to name a 
curator to it, who may take care of its intereſt; unleſs 
they ſhould think it more convenient to delay the partition 
unto the birth of the child, either by reaſon of the uncer- 


tainty whether the child will be born alive or not, or be- 


cauſe it may happen that there may be more children than 
one of this birth. 1 Strah Dom. 624. 

But this proviſion is rendred more effectual by the ſta- 
tute aforeſaid, which requires that no diſtribution ſhall be 
made till after the expiration of one year from the inteſ- 
tate's death, within which time ſuch child or children will 
be born. | | 
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CHAPTER Tie SECOND. 
Of the ſucceſſion of asctnDvenTSs. 


« WHEN the deceaſed leaves no deſcend- 
« ents, if a father or. mother or other aſcend- 
« ent ſurvive him, we decree, that they ſhall 
« be preferred to all collateral. relations; except 
© brothers or ſiſters, as ſhall be hereafter more 
« particularly declared. And if divers aſcendents 
« are living, we prefer thoſe who are in the neareſt 
« degree, whether they are male or female, pater- 
« nal or maternal. . And when ſeveral aſcendents 
« concur in the ſame degree, the inheritance of the 
« deceaſed muſt be ſo divided, that the aſcendents 
« on the part of the father may receive one half, 
« and the aſcendents on the part of the mother the 
« other half, without regard to the number of per- 
« ſons on either ſide. But if the deceaſed leaves 
* brothers or ſiſters of the whole blood, together 
«« with aſcendents, theſe, collaterals of the deceaſed 
g, ſhall be called wich the neareſt aſcendents ; and 
« altho' the ſurviving parents are a father and mo- 
ther the inheritance muſt be ſo divided according 
« to the number of perſons,” that each of the aſ- 
« cendents, and each of the brothers and ſiſters, 
« may have at equal portion (g).“ | 

If a father or mother] By the law of England, when 
a child dieth inteſtate leaving a father ; the father is ſolely 


(4) This Novel excludes the children of a deceaſed brother of 
the whole blood, when they concur with brothers and ſiſters 
and aſcendents; but by Novel 127. c. 1. They are ad- 
-mitted by repreſentation to take the ſame ſhare which their ſa- 
er would have taken had he lived. Both Novels require 
whole blood only in brothers and fiſters of the deceaſed and their 
children, when they concur with aſcendents, or with a brother 
and ſiſter of the whole blood; but not in any other degree: and 
therefore civihans admit brothers and ſiſters of the half blood to 
take equally, and an uncle of the half blood to concur with one 
of the whole, and prefer him to the ſon of an uncle of the 


whole blood. Vinnius ad 1nft. 3.5. 4. Huber, ib, de Suc. ab 
intitled 


Intgſlato. Sands Decis. lib. 4. def. 2. 
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intitled to the whole perſonal eſtate of the inteſtate, ex- 
cluſive of all others; and anciently, that is, in the reign 
of king Henry the firſt, a ſurviving father, or mother, 
could have taken even the real eftate of their deceaſed 
child. But this law of ſucceſſion was altered ſoon after. 
wards ; for we find by Glanville that, in the time of king 
Henry the ſecond, a father or mother could not have 
taken the real eftate of their deceaſed children, the inhe- 
ritance being then carried over to the collateral line. And 
it hath ever fince been held as an inviolable maxim, that 
an inheritance cannot aſcend. But this alteration io the 
law made fince the reign of king Henry the firſt, did not 
extend to perſonal eſtate; ſo that before the ſtatute of the 
1 Fac. 2. c. 17. if a child had died inteſtate, without a 
wife, child, or father, the mother would have been in. 
titled to the whole perſonal eſtate ; but by that ſtatute, 
every brother and fiſter, and their repreſentatives, ſhall 
have an equal ſhare with her.  Harr. Juft. ibid. 

Or other aſcendent] Here it is manifeſt by the civil 
law, that aſcendents, of whatever degree, ſhall be pre- 
ferred before all collaterals (except in the caſe of brothers 
and ſiſters as aforeſaid), But by Holt chief juſtice, in the 
caſe of Blackborough and Davis, it was holden, that this 
is altered by the ſtatute ; which prefers the next of kin 
tho” collaterals, before one tho? lineal that is more tre. 
mote. 1 P. Vill. 51. | | 

In the faid caſe of Blackborough and Davis, E. 13. 
Adminiſtration being granted to the grandmother, the 
aunt moved for a mandamus to have it granted: to her, 
urging that the firſt adminiſtration was void, ſhe being 
nearer in, degree. But by Holt chief juſtice; In ſuch 
caſe it is not void, but only voidable ; and it is a matter 
properly conteſtible in the ſpiritual court. And if they 
are in equal degree, the ſpiritual court hath election. 
And the grandmother is as near as the aunt, becauſe the 
deſcent to either would be a mediate deſcent, the medium 
of which is the father. But the court thought the ad- 
vantage on the grandmother's fide, in this reſpec, that 

ſhe ſtands in the right line. Afterwards the aunt movell 
for a mandamus to have di/ffribution, being in equal de® 
gree. On the contrary, it was argued, that ſhe was not 
intitled to it, being not ſo near as the grandmother, for 
the grandmother ſtands in the place of the mother, and is 
in the ſecond degree to the inteſtate ; the aunts are the 
daughters of the grandmother, and the daughters cannot 


be in equal degree with their mother. And by Holt chief 
juſtice; 
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juſtice : No mandamus ought to be in this caſe. And he 
faid, as by the common law, father and mother were 
nearer than brother and ſiſter, ſo grandfather and grand- 
mother are nearer than uncle and aunt. And the grand- 
mother in this caſe is the root of the kindred, whereas the 
aunt is only a branch. 1 Salk. 38,251. Prec. Cha. 527» 
12 Med. 623. 1 P. Will. 51. Ld. Raym. 684. 

So in the caſe of M vodroſe and Wickworth, in the court 
of chancery, T. 1719, it was clearly agreed, that if one 
dies inte ste, leaving a -grandmother and uncles and 
zunts; the grandmother is intitled to the perſonal eſtate, 
in excluſion of the uncles and aunts. Prec. Cha 527. 

If divers aſcendents are living, we prefer thoſe 
who are in the neareſt degree, whether they are 
male or- female, paternal or maternal] And con- 
formable hereunto are the words of the ſtatute, and in 
ſuch caſe the diſtribution ſhall be made amongſt the next 
of kindred who are in equal degree, So in the caſe of 
Meor and Barkham, May 13, 1723, where the next of 
kindred to the inteſtate were a grandfather by the father's 
fide, and a grandmother by the mother's fide; it was de- 
creed, that they ſhall take in equal moieties, as being in 
equal degree; for tho? the grandfather by the father's fide 
may in ſome teſpects be more worthy of blood (as in cafe 
of the deſcent of lands); yet in this reſpect, dignity of 
blood is not material. 1 P. Vill. 53. 

And when ſeveral aſcendents concur in the ſame 
degree, the inheritance of the deceaſed muſt be ſo 
divided, that the aſcendents on the part of the fa- 
ther may receive one half, and the aſcendents on the 
part of the mother the other half, without regard 
to the number of perſons on either ſide] By the 
cuſtom. of France (Mr. Domat tells us), in purſuance of 
the rule paterna paternis, materna maternis, the remoteſt 
aſcendents are preferred to thoſe that are nearer, with re- 
ſpe& to the goods deſcended from their ſtock. And this, 
he ſays, ſeemeth to be more equitable. and natural; and 
there ſeemeth even to be ſomething of a hardſhip in the 
contrary rule, 1 Strah. Dom. 639. 

And with us, in eſpect of the deſcent of lands, the 
rule holdeth, that lands which came by the father ſhall 
deſcend to the heirs on the part of the father, and the 
lands which came by the mother ſhall deſcend to the heirs 


on the part of the mother. But with reſpect to the _ 
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bution of perſonal eſtate, the ſtatute requires an equa] 
diſtribution amongſt all ſuch aſcendents as are in equal 
degree 

If the deceaſed leaves brothers and fiſters—toge. 
ther with aſcendents, theſe collaterals of the de. 


ceaſed ſhall be called with the neareft aſcendents] 


If it ſhould here be aſked, whether the brother of an in. 


teſtate would exclude the grandfathet by the civil law; 


the Novel appears at firſt ſight to anſwer It very fully in 
the negative, by enacting, that if the deceaſed Jeave; 


brothers and ſiſters, together with aſcendants in the right 


line, theſe collaterals ſhall be called with the neareſt af. 


cendente. And the generality of writers have underſtood 
this paſſage, as admitting aſcendents and brothers to take 


Jointly : Yet a contrary interpretation hath been given by 
ſome civilians, and for this, amongſt other reaſons; that 
as a benefit is hereby intended to the brothers and liſters, 
this benefit to them would be fo much the Jeſs, as the af. 
eendents are farther diſtant from the perſon deceaſed, 


whereas on the contrary in reaſon it ought to be ſo 
.much the more. As for example; ſuppoſe there are two 


brothers, and a father and mother, in this cafe each bro- 
ther would receive a fourth part; but if there be no father 
or mother, it may happen that there ſhall be four grand- 
fathers and grandmothers, and then each brother would 
have but a ſixth part; ſo there may be eight greatgrand- 


- fathers and greatgrandmothers, in which caſe each bro- 
ther would receive but a tenth part; and ſo on.— But this 


queſtion ſeems now to be ſettled in Eng and, in conſe- 

of which was 
given in the exchequer, in the caſe of Poole and M ilſbau, 
T. 1708; the ſecond, in the caſe of Norbury and Fitars, 


© before Forteſcue, maſter of the rolls, MH. 1749; and the 
third was delivered by the lord chancellor Hardwicke, in 


the caſe of Evelyn and Evelyn, H. 1754. Harr. Fuftin 

Which . caſe of Evelyn and Evelyn was this. —By the 
lord chancellor Hardwicke : T his caſe is between the 
grandfather and the brother of the deceaſed. It is inſiſted 
on the behalf of the grandfather, that he is in equal de- 


© gree of conſanguinity with the brother of the deceaſed, 


and intitled to an equal ſhare of his eſtate under the ſta- 


tute of diſtribution, The ſtatute ſays, that the ordinary 
(in caſe there ſhall be no wife, children, or children's 


- children) ſhall make a j 


ſt and equal diſtribution among 
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the next of kindred to the dead perſon in equal degree» 
or legally repreſenting their ſtocks pro ſuo cuique jure, 
« according to the laws in ſuch caſes, and the rules and 
limitations hereafter ſet down,” Which limitation is 
only a particular ſpecification in what caſes repreſentation 
ſhall be allowed; and there is nothing more expreſſed in the 
fatute, than that the eſtate ſhall be diſtributed equally to eve- 
ry the next of kin to the inteſtate, who are in equal degree, 

This point has been already twice determined in courts 
of equity. Firſt, in the caſe of Poole and Wilhaw; and 
afterwards in the caſe of Norbury and Vicars. 

But it has been inſiſted on for the grandfather, that 
doth theſe decrees are erroneous; and that according to 
the computation of the civil law, the grandfather and brother 
are in equal degree, and conſequently are equally intitled, 

And I do agree, that in this caſe the computation of 
degrees ought to be according to the rules of the civil 


law; and that thoſe of the common law are only to be 


rded in matrimonial caſes. Notwithſtanding which 
I ſhall adhere to the determination of the caſe of Poole and 
Wilhaw. I bave ſeen the lord chief baron Ward's, and 
Mr. baron Price's reports of this caſe, and alſo that of 
Mr. Dodd (afterwards chief baron). The laſt of which, 
though but ſhort, is the cleareſt of the three. It was a 
bill brought by the grandmother, for a ſhare of her grand- 
ſon's eſtate equally with his brother. And it was inſiſted 
on for her, that ſhe was in equal degree of conſanguinity, 
and equally intitled. But the reporter ſays, “ All the 
« court contrary ; and there has been no ſuch uſage ſince 


© the making of the ſtatute.” And I know of none 


ſinee; though it is 83 years ſince that ſtatute was made. 
The ſubſequent decree at the rolls was conformable to 
this, And therefore I ſhall not attempt to overthrow 
theſe determinations. + 
But if this was res integra, I think there are ſtrong 
grounds both from the common and civil law, to prefer 
the brother to the grandfather. The words in the ſtatute 
W „ ſui cuique jure, according to the laws in ſuch caſes,” 
refer s _ precedent rules and methods of expound- 
t Aw. i 
he civil law is no part of the laws of England, any 
further than it has been received here in certain caſes. 
In deſcent of lands there is but one degree between bro- 
ther and brother. See lord chief juſtice Hale's argument 
in the cafe of Collingwood and Pace, -1 Ventr. 423. who 
lays, that according to the computation of degrees ac- 
cording to the laws of England, brother and brother 
Vor. IV. I © makes 
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makes one degree. And the brother is diſtant from his 
brother and ſiſter in the firſt degree of conſanguinity. And 
he adds, that though the brother is by the civil law in the 
ſecond degree from the brother, yet they ſay, in collateral 
nullus eft proximior fratre, ideoque in collateralibus nylly; 
e primus gradus, ſed ſecundus obtinet vicem primi. In the 
caſe of Blackbarough and Davis, 1 P. Mill. 50. the lord 
chief juſtice Holt delivered the opinion of the court, ang 
ſaid, that the laws of England, and not any foreign lay, 
ought to govern in this caſe, and he cited the Saxon lays 
and others to the point then in queſtion, which was con. 
cerning a perſonal eſtate, 

What TI have ſaid would, I think, alone be ſufficient 
to ſupport the determination in the caſe of Poole and 17 
ſhaw ; as it ſhews, that the conſtruction of the ſtatute 
ought to be according to the law of England. But [ fur. 
ther think, that according to the Roman law alone, there 
would be ſufficient ground to ſupport the reſolution, 
How the matter of ſucceſſion of collaterals ſtood upon the 
law of the twelve tables, and what alteration it received 
by the conſtitution of the emperor Claudius, and the 
ſenatus-confultum Tertullianum made in the time of the 
emperor Antoninus Pius, the adopted fon of Adrian, ſo 
as to let in the mother who was before excluded, may be 
ſeen at large in Vinnius's commentary on the Inſtitutes?, 
By the text itſelf of the Inſtitutes+, it appears, that the 
grandmother was not to take as well as the mother. The 
words are, Poflea autem ſenatus-confulto Tertulliano, quid 
diui Adrian temporibus factum eft, plenifſime de triſti ſucceſ- 
ſione m tris non etiam avie deferendum, cautum eſt, Ste 
Vinnius's comment on this paſſage, page 543, who fhews 
that it was in the time of Antoninus Pius. But Heinei- 
cius's Syntagma, lib. 3. tit. 3. examines all the argu- 
ments, and inclines to Juſtinian's opinion. By the Codet, 
the fiſter is preferred with the grandmother or grandfather, 

But the whole has been altered by the Novels of Juſti- 
nian. — It has been faid, that the Novels were never re- 
ceived in the weſtern empire. But this is not ſo in the 
generality in which it was laid down, For they have 
been received in all countries where the civil law has 
deen received, as much as other parts of that law; which 

has never, fince the declenſion of the weſtern empire, 
been taken for the abſolute rule of law in any nation. 
All the commentators of the civil law, conſider the No- 
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yels as part of the Roman law. They call them jus no- 
vidimum. Vinnius, in his commentary on the Inſtitutes“, 
has a diſſertation which he calls ratio ſuccedendi ab inte/tato 
er jure nouiſſimo. Now by the 118th Novel, the brothers 
are let in to take an equal ſhare with the father and mo- 
ther. It is true that Mr. Domat is of another opinion+. 
But Voet maintains the former opinion with great clear- 
neſs: [ilud non ſatis expeditum ęſt, &c. 1. In this paſſage 
Mr Voet ſhews, that the emperor in the above cited 
Novel has emphatically ſaid, fratres et forores cum proximis 
gradu aſcendeptibus vocari; which mention of the next in 
degree would be entirely ſuperfluous, if it was not intend- 
ed to denote thoſe who are in the firſt aſcending de- 
gree (r); ſince it is a certain rule of law, that there is no 
repreſentation in the aſcending line. He afterwards ſhews 
what abſurdities follow, by letting in remoter perſons in 
the aſcending lige to ſhare with the brothers; fince the 
more remote they were, the more in number they might 
be, and conſequently would carry away a great ſhare 
from the brothers, as the eſtate is to be divided into as 
many portions as there are perſons. He then argues from 
the words of the Novel, which ſays, that the brothers 
ſhall be called to ſucceed equally with the aſcendents in 
the next degree. (See the critique on theſe words, in 
Domat before cited) Si aut pater aut mater fuerint. 
Whence it follows, that they are not to come in promiſ- 
cuoufly with all aſcendants, but Si pater aut mater fuerint. 
And he gives ſome additional reaſons to ſupport his opi- 
nion. Si aut pater——theſe are the words of the Novel 
as cited by Voet ; but in the Novel itſelf it is Si et pater 
(ua Talng n prlng e10av). Upon which Mr. Domat ar- 


Ito edition at Leyden, 1726. p. 554+ 

+ Folio edition at Paris, 1713. vol. iſt. part zd. book 2d. 
tit. 2d. ſect. i. paragr. th. Or Strahan's Tranſlation zd edition, 
page 639. 

t —. edition 1731. vol. 1ſt. book 38. tit, 17. paragr. 13. 
page 587. ö é 
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(r) But upon theſe words Huber has obſerved, that thoſe may 
de ſaid to be “ next in degree whom none precede ;”” from 
whence he argues that though the grandfather is excluded when 
the father and brothers concur; yet when the father is out of 
the way the grandfather becomes next in degree, and ought to 
ſucceed with the brothers. The truth is, that on this point 
civilians are divided, ſee Hub. ad Inf. lib. 3. de Succeſſi ab In- 
tuft. ſecundum New, 118. {, 9. 
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es that the words ſi et, being tranſlated from the Greek, 
fenify et ſi, However Mr. Voet's general reaſoning ma 
be preferred to Domat's, it is not fair in him to alter the 
words of the Novel, on purpoſe to favour his own inter. 
pretation ; when he could not but know, that a contra 
one has been founded on the words as they ftand in the 
Novel. | 

The lord chief juſtice Hale in the place above cited 
(1 YVertr. 423.) ſays. that the brother is the firſt degree 
in collaterals. And the text of the Inſtitute“ ſays, /upe. 
rior quidem et inferior cognatio a primo gradu incipit; at ea 
gue tranfoerſo numeratur, a ſecundo. | 

Vinnius, who is a very acute commentator, in the 
ratio ſuccedendi ex jure noviſſimo above cited, has an argu. 
ment to prove, that the right of ſucceeding is not always 
according to the proximity of degrees. In which 
(p. 556.) are the words, Concludo igitur ſieri poſſe, ut aliqui, 
pari gradu confiituti jure proximitatis, ſolt fuccedant, excluſy 
71s gui eodem gradu aut etiam propingstore ſunt, fi illorum ju 
fit potius. This ſhews, that one perſon may be preferred 
to another in equal degree // ejus jus fit potins, 

In che preſent caſe—— 1p/a utilitas, juſti prope mater u 
qui, inclines to the pi-ferring the brother to the grand. 
father; ſince there is in young perfons a natural ſpe u- 
creſcendi. This alone indeed would not be ſufficient to 
ground a determination upon; but joined to other rea- 
ſons, it has its weight. And ſince not only the reaſons 
are on this fide the queſtion, but the determinations have 
been that way, and to overthrow them would tend to in- 
troduce inconveniences, as it might diſturb diſtributions 
already made, which is an argument of the greateſt weight 
in the law, I ſhall determine this point in favour of the 
brother, to the excluſion of the grandfather, 


CHAPTER THE T HIRX D. 


Of the ſucceſſion of COLLATERALS, 


IF a perſon leaves neither deſcendents nor af- 
« cendents at the time of his death, we ficſt 
* call his brothers and ſiſters of the whole blood, 
e whom we have alſo called to inherit with the f2- 
* thers of deceaſed perſons. And when there are 
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« no brothers of the whole blood with the deceaſed, 
« we call thoſe, who are either by the ſame father 
« only, or by the ſame mother. And if the de- 
« ceaſed leaves brothers, and alſo nephews by a 
« deceaſed brother or ſiſter: thoſe nephews ſhall 
« be called to ſucceed with their uncles and aunts 
te of the whole blood to the deceaſed : but how- 
« ever numerous thoſe nephews are, .they ſhall be 
« intitled only to that ſhare, which their parent 
« would have taken, if alive, From whence it 
« follows that if a man dies, and is ſurvived by 
« the children of a deceaſed brother of the whole 
« blood, and alſo by brothers of the half blood, 
« then his nephews (that is, the children of his 
« brother by the whole blood) are to be preferred 
« to their uncles and aunts; for altho' ſuch ne- 
« phews are themſelves in the third degree, yet 
« they are preferred, as their parent would have 
« been if living. And on the contrary, if a man 
« dies, and is Grvived by a brother of the whole 
« blood, and by children of a brother of the half 
« blood deceaſed, theſe nephews are excluded, as 
« their father would have been, 1f he had lived. 
« Bur among collaterals, we allow the privilege of 
« repreſentation to the ſons and daughters of bro- 
« thers and ſiſters, and no farther; and we grant it 
tt only to brothers and ſiſters children, when they 
« concur with their uncles or aunts, paternal or 
« maternal : for when deſcendents are called to in- 
te herit, we by no means permit the children of a 
« deceaſed brother or ſiſter to ſhare in the ſucceſ- 
« ſion; altho' the father or mother was of the 
« whole blood with the deceaſed brother. But we 
te have fo far allowed the right of repreſentation to 
© brothers and ſiſters children, that being only in 
te the third degree, they are called to inherit with 
« thoſe who are in the ſecond : And this is evident, 
« becauſe brothers and ſiſters children are prefer- 
ct red to the uncles and aunts of the deceaſed, 
© paternal as well as maternal ; altho' they are all 
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ce in the third degree of cognation— But if a de. 
ce ceaſed perſon leaves neither brothers nor ſiſters, 
ce nor brothers nor ſiſters children; we then call all 
« the other collaterals, according to the preroga, 
« tive of their reſpective degrees, preferring the 
« nearer to the more remote: and if ſeveral are 
ce found in the ſame degree, the inheritance muſt 
e be divided according to the number of perſons, 
6 and this manner of dividing an inheritance is 
c called a diviſion in capita.” Harr. Juſtin, ibid, 


Of the whole blood] We muſt here obſerve in reli: 
tion to the diſtinction between the whole blood and the 
half blood, that the law of England is different in this 
particular, according as the ſucceſſion regards lands of 
inheritance, or perſonal eſtate, In the caſe of inherit- 
ances, the whole blood isalways preferred, and the half 
blood is no blood inheritable by deſcent. In ſucceflion 
to perſonal eſtate, the law hath been more uncertain; 
inaſmuch as the ſtatute takes no notice of this diſtinction 
between the whole blood and the half blood, but direds 
the diſtribution to be made amongſt the next of kindred 
in equal degree to the inteſtate, But being certain that 
brothers and ſiſters of the half blood are in the ſame. de- 
goon with brothers and ſiſters of the whole blood, it hath 


en the general opinion, that according to the ſaid ſta- . 


tute, brothers and ſiſters of the half blood are intitled tb 


an equal ſhare of the inteſtate's eftate, with the brothers 
and fiſters of the whole blood; although there are ſeveral 


precedents of judgments given, ſince the ſtatute, allow- 
ing the half blood to have but an half ſhare, But the 
law in this particular is now become fixed and certain, 
ever ſince the decree of the houſe of lords, in the caſe of 


Watts and Cracke; upon an appeal from a decree in chan- 


cery, which had been given in favour of the half blood, 
and which was affirmed by the houſe of lords. 1 Strab. 
Daomat. 658. 

And this ſhall extend to a po/humous brother of the half 


blood. And lord Hardwicke ſaid, he could not diſtin- 


guiſh this from the caſe of a child in ventre ſa mere. 

indeed it were to go to children born at any diftance of 
time, ſo as to cauſe an inconvenience by ſuſpending the 
diſtribution, or to cauſe a taking back again, it might 


be an objection, But that cannot happen, becauſe * 
c 
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child muſt be in rerum natura at the death of the inteſtate 
brother whoſe eſtate is in queſtion; but at the utmoſt it 
cannot be carried beyond the year, in which a diftribu- 
tion is to be made. Burnet and Man. Nov. 16, 1748, 
Vz. 1506. 

If be deceaſed leaves brothers and alſo nephews] 
In the caſe of JYal/h and Mulſo, M. 1695. A man had 
three brothers; one of them died, leaving three children; 
another died, leaving two; and the third died, leaving 
five children: after which he himſelf died inteſtate; It 
was reſolved, that diſtribution ſhould be per capita, and 
not per flirpes; and that all the children ſhould have 
equal; becauſe none of them take by way of repreſent- 
ation, but all as next of kindred in equal degree. Prec. 
Cha. 54. (5) 

So in the caſe of Janſon and Bury, H. 1723. Lord 
chief baron Bury had ſeveral brothers and ſiſters, ſome of 
the half, and ſome of the whole blood, who all died in 
his lifetime, all leaving ſeveral children. And now upon 
a dill exhibited for the diſtribution of his eſtate, it was 
decreed by the whole court of exchequer, that the diſtri- 
bution ſhould be per capita, and not per flirpes ; for now - 
they do not take by repreſentation, but as next of kin to 
the inteſtate. But'if one of the brothers or ſiſters of the 
chief baron had ſurvived him, the children of the reſt 
muſt have taken only by repreſentation, that is to ſay, 
per flirpes. And the caſe in this court, between Mall and 
Theedham, was cited, which was on June 28, 1711. Dr. 
Wall the inteſtate had two ſiſters; Suſanna, of the half 
blood, who left Samuel; Elizabeth, of the whole blood, 
who left John, Mary, and Dorothy. Both the ſiſters 
died in the lifetime of Dr. Wall. His wife, as admini- 
ſtratrix, preferred a bill for direction in the diftribution ; 
and the court decreed one moiety of the inteſtate's eſtate 
to the wife , and the other moiety to be divided into four 


6—ͤↄ— — _ﬀ@©u{ 


(s) And herewith the beit civilians agree, Si /oli fint fratrum 
Alu, non parentes, non fratres, ſuccedunt in capita. Cujac. ad Nov. 
118,; et de Feud. 2. 11. For, as Vinnius has obſerved in his 
Select Juris Quæſtiones, lib. 2. c. 30. the right of repreſent- 
ation is a fiction of law, which is introduced in order that the 
proximity of the ſurviving brother or filter may not exclude 
their nephews or nieces. But in this caſe ſuch a fiction is 
unneceſſary, as all the claimants are in an equal degree of prox- 
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parts, one part for the iſſue of Suſanna, and three for the 
iſſue of Elizabeth. And no diſtinction was made between 
the whole and the half blood. Bunb. 1 59. 

And ſo much for the 118th Novel of Juſtinian, We 
now proceed with the explanation of the other parts of the 
ſtatute of diſtribution, and of the other ſtatutes, conſe. 
quent thereupon, | 

No repreſentatives admitted among collaterals, after brothers 
and fers children] In the caſe of Maw and Harding, T, 
1691: The queſtion was, Whether the words of the ſta. 
tute are to be intended of brothers and fiſters to the in. 
teſtate ; or whether, when diſtribution falls out amongſt 
brothers and ſiſters, though remote relations to the in- 
teſtate, repreſentation ſhall be admitted amongſt them? 
And the court held, that the repreſentation ſhould be 
only between the brothers and ſiſters to the inteſtate, 
2 Fern. 233. 

In the caſe of Pett and Peu, T. 1700. The perſons 
claiming diſtribution were a deceaſed brother's daughter, 
and the grandchildren of another deceaſed_brother. And 
it was held by the court, that the deceaſed brother's daugh- 
ter only was intitled ; and that a deceaſed brother's or 
fiſter's grandchildren ſhall not come in with a deceaſed 
brother's or ſiſter's children. 1 P. Will. 25. 1 Salk. 250. 

So in the caſe of Bowers and Littlewood, M. 1719. A 
man died inteſtate, leaving no wife or child, brother or 
fiſter, but his next of kin were an uncle by his mother's 
ſide, and a deceaſed aunt's child. The latter brought 
a bill againſt the uncle for a ſhare of the inteſtate's eftate. 
To which the defendant demurred ; and the demurrer 
was allowed, And the lord chancellor ſaid, that the caſe 
of Pett and Pett was in point; and that what had been 
urged in regard to the hardſhip of the caſe, was nothing; 


for ſo it may ſeem hard, that if an inteſtate leaves 2 


deceaſed brother's only ſon, and ten children of a deceaſ- 
ed half ſiſter, the ten children ſhall take ten parts in 
eleven with the ſon of the deceaſed brother, and yet the 


law is ſo, becauſe the, all take per capita, and not by 


way of repreſentation, 1 P. Will. 594. 

n caſe there be no child, then to the next of kindred in 
equal degree) In the caſe of Durand and Preſtusod, June 
30, 1738. The inteſtate left two aunts, and a nephew 
and a niece ee of a brother deceaſed), By the lord 
chancellor Hardwicke; the ſurplus muſt be divided into 
four parts equally amongſt them, they being all in equal 


degree, and thggefore the children do not take 9 
| u 
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but per capita; but if the father of the nieces had been 
living, he would have taken the whole. 1 Ath. 455. (t) 

That no ſuch diſtribution of the goods of any perſon dying in- 
tftate be mage till after one year} But the right to the diſ- 
tributive ſhare veſts immediately on the inteſtate's death. 
As in the caſe of Grice and Grice, H. 1708, Where a per- 
ſon, intitled to a diftributory ſhase of an inteſtate's eſtate, 
died within a year after the inteſtate, it was decreed, that 
although by the ſtatute no diſtribution is to be made 
within a year, yet the ſhare of the deceaſed perſon is an' 
intereſt veſted, tranſmiſſible to his executors or admini- 
ſtrators; for in this ſenſe the ſtatute makes a will for the 
inteſtate, and it is as if a legacy was beqneathed, payable 
a year hence; which would plainly be an intereſt veſted 
preſently. Nay, where one died without wife or iſſue, 
and inteſtate, leaving a father, who alſo died before tak- 
ing out adminiſtration, or altering the property of the 
eſtate ; yet by the ſtatute the right to the inteſtate's 
perſonal eſtate veſted in the father, and conſequently be- 
longed to his executors or adminiſtrators, and not to the 
next of kin to the firſt inteſtate, who in this caſe hap» 
pened to be a different perſon. 3 P. Will. 49. 

Huſband may demand and have adminiſtration] By this 
explanatory act of the 29 C. 2. the right of huſbands is 
ſaved, of adminiſtring to their wives rights, credits and 
other perſonal eſtates. —In the caſe of Cary and Taylor, 
M. 1693. The wife intitled by the ſtatute of diſtribu» 
tion, died before any diftribution was made, and the huſ- 
band died ſoon after without taking adminiſtration to his 
wife: It was decreed, that the wife's ſhare ſhould go to 
the huſband's adminiſtrator, and not to the admini 
of the wife. 2 Yern. 302. (u) 


—— 


— 


(% A difference is obſervable here between this proviſion of 
the ſtatute of Charles 2. according to the interpretation hers 
put upon it, and the Novel of Juftinian, which in the third chap- 
ter prefers brothers and fiſters childgen, to the uncles and aunts 
of the deceaſed, by repreſentation, for both deſcriptions of per- 
ſons are in the third degree. Lord Hardwicke obſerved in 
Laue v. Stanley, infra, that the ſtatute of diſtributions is inac- 
curately penned ; and in this caſe it ſeems to have overlooked 
the doctrine of repreſentation in brothers children, although 
that] ſtatute and! the 1 Ja. 2. c. 17. admit of it where the 
children of a brother of the deceaſed concur with their uncles, 


in excluſion of the uncles and aunts of the deceaſed, and whers 


they concur with the deceaſed's wife and mother. 


1] Vide , Admini, , 
Las * A. 1718. 
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A. 1718. Squib and Wynne. A wife intitled by the 
death of her ſiſter, to a perſonal eſtate conſiſting of things 
in action, died; her huſband married again, and died in. 
teſtate, without having taken adminiſtration to his firſt; 
wife. The ſecond wife took out adminiſtration to him, 
and alſo to the firſt wife of the goods not adminitired-by 
the huſband. And it was decreed, that the firſt wife's 
ſhare of her ſiſter's perſonal eftate, ſhould go to the admi. 
niftratrix of the huſband.” And the lord chancellor Coy. 
per ſaid, that the exception in the ſtatute of the 29 C. 2. 
doth not confine it to the life of the huſband, or to the 
circumſtance of his having reduced any part of the wife's 
perſonal eftate into poſſeſſion, but provides that no part 
of her eſtate ſhall be. diſtributed among her relations after 
her. 1 P. Will. 378. 

AV. 1718. Cart and Reeves. A wife died poſſeſſed of 
things in action. The huſband ſurvived, and died with. 
out taking out letters of adminiſtration to his wife. After 
which the next of kin to the wife adminiftred to her. 
And the lord chancellor Macclesfield held that the wife's 
idminiftrator was but a truſtee for the executor of the huſ- 
band. And he faid, that this clauſe in the act was made 
in favour of the huſband, and not to his prejudice ; ſo that 


it was intended by the parliament, that the huſband ſhould 


be within the ſtatute of diſtribution ſo as to take the 
wife's things in action as to his benefit, but ſhould not 
be within the ſame as to his prejudice; {or were the con- 
ſtruction to be otherwiſe, the huſband of the wife inteſ- 
tate would be in a worſe caſe than the next of kin, tho 
ever ſo remote, which was not the intent of the ſtatute. 
1 P. Will. 381. And the reporter adds, that Mr. Vernon 
cited the caſe of Lady Aiſcough, wherein he ſaid, lord 
Cowper's opinion was the ſame with the lord Maccleſ- 
held's, that the wife's things in action did veſt in the 
huſband by the ſtatute of diſtribution; ſo that ſince this 
reſolution, the right of adminiftration follows the right 
of the eſtate, and ought, in caſe of the huſband's death 
after the wife, to be granted to the next of kin to the 
huſband, in the ſame manner as it is granted to a reſiduary 
legatee. Id. 382. | 

For if a buſband ſurvive his wife, all intereſts veſted in 
her belong to him; and although ke dies without getting 
them in, or taking out adminiſtration to her, yet they 
belong to his repreſentatives, and not to her's. 2 Ar. 


Eg. Caf. 424. 
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So in the caſe of Humphreys and Bullen, Ji 1737. The 
wife had a legacy left her by her huſband; and after 
married a ſecond huſband, and died. Her ſecond huſ- 
hand took out adminiſtration to her, but died before he 
received the legacy. His next of kin took out admini- 
ſtration to him, and received the legacy. Another per- 
ſon took out adminiſtration to the wife of the goods not 
adminiſtred, and brought a bill againſt the huſband's ad- 
r-iniſtrator to repay the money. The queſtion was, whe- 
ther it belonged to the plaintiff in that right, or to the 
defendant as repreſentative of the huſband. The lord 
chancellor Hardwicke thought it ſo clear for the defend- 
ant, that he would not ſuffer it to be argued. He ſaid, 
This is a plain caſe, taking it as it ſtood on the old ſta- 
tutes of adminiſtration, for thereby the huſband was in- 
titled to adminiſtration if he ſurvived his wife. And as 
it ſtood on theſe ſtatutes, no body could call him to an 
account for the effects, for the party was to adminiſter 
for tae good of the foul, but not to make a diſtribution. 
But by the 22 & 23 C. 2. c. 10. adminiſtrators are liable 
to make diſtribution, one third to the wife of the inteſ- 
tate, and ſo on, Yet upon the penning of that ſtatute, 
though no notice was taken of the huſband being admini- 
ſtrator of his wife, it was held not to be within the act; 
for no perſon could be in equal degree. to the wife with 
the huſband, and ſo he was not ſubject to the ſtatute of 
diſtribution, Which matter is explained by the 29 C. 2. 
c. 3. / 25. which ſays, the huſband may demand admi- 
niſtration of his deceaſed wife's perſonal eſtate, and re-, 
cover and enjoy the ſame, as he might have done before 
that act, which was (before that act) as his own proper- 
ty. And if before the ſtatute of diſtribution, the huſ- 
band had died before he had called in the effects of his 
wite, and any other perſon had taken out adminiſtration 
to the wife, he would have been a truſtee for the huſ- 
band. So in the caſe of Cart and Reeves in lord Mac- 
clesheld's time, it was held that an adminiſtrator de bonis 


nn of the wife was a truſtee for the repreſentative of the 


huſband. Therefore, though in point of law the plaintiff 


may be repreſentative of the wife, yet he is only a truſtee 


for the next of kin to the huſband ; and then the plaintiff, 
by bringing this bill againſt the perſon for whom he is 
intruſted, has been guilty of a breach of truſt ; ſo his bill 


muſt be diſmiſſed with cofts. 2 Abr. Caf. Eg. 445 


Shall die inteſtate without wife or child, in the lifetime A 


the mother) Before this ſtatuie of the 1 F. 2. 6 17. 
one 
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one died without wife or child, his mother had all, and 


dis ſiſters and brothers nothing; as the father ſurvivin 


hath all at this day. And the reaſon of making this ſta. 
tute was, becauſe the mother might marry, and carry 
all away to another huſband. 1 Salk. 251. 

But if there be no brother or ſiſter, or repreſentative of 
brother or ſiſter, then it is out of the ſtatute, and the mo. 
ther ſhall have the whole, as ſhe had before the making 
of it. As in the caſe,of Fackſon and Proudehome, T. 2 C. 
"The ſon died inteſtate without father, brother, or ſiſſer; 
his mother living. She makes her will, and therein 
makes an executor and reſiduary legatee; and dies within 
a week after her ſon, and without having taken admini. 
ration to him. The brother of the mother takes out 
adminiftration to the ſon, as his uncle and next friend, 
The mother's executor brings a bill againſt the uncle, 
who was the ſon's adminiſtrator, to have an account of 
the perſonal eſtate of the ſon in right of his teſtatrix, who 
was intitled to it by the ſtatute of diſtribution, Lord 
chancellor Cowper ſaid, that the adminiſtrator of the ſon 
is only truſtee for the next of kin to the inteſtate who are 
intitled to a diſtribution by the ſtatute, and that in this 
caſe was the mother, the ſon dying without father bro- 
ther or fiſter; and it is an intereft veſted in the mother, 
though ſhe died before adminiftration taken out to the 
ſon, and ſhall go to her executor and refiduary legatee: 
And decreed accordingly. Viner, Execut. (Z. 12.) 1. 

Without wife or child] T. 12 G. 2. Keilway and Keiluq. 
R. Keilway died inteſtate poſſeſſed of a conſiderable per- 
ſonal eftate, and without iffue, leaving a wife and ſeveral 
brothers and ſiſters, and his mother living. The wife 
under the ſtatute of C. 2. takes a moiety ; and a queſtion 
ariſing|upon the ſtatute of J. 2. how the other moiety 
ſhould be diſtributed, whether the mother ſhould have 
the whole, or only a diſtributive ſhare with the brothers 
and ſiſters, a bill was brought in order to have the 'opi- 
nion of the court. Upon hearing, 'the lord chancellor 
King was clearly of opinion, and decreed, that the mo- 
ther ſhould have no more than a ſhare of the other moie- 
ty with the brothers and ſiſters of the inteſtate; for the 
intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame 
ſtate and condition only with theſe collaterals ; ſo that 
whenever ſhe is intitled, they ſhall have an equal ſhare 


with her. Sir. 710. 
May 
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May 14, 1739. Stanley and Stanley. Hoby Stanley died 
inteſtate, leaving a wife, and a mother living, and chil- 
dren of a brother deceaſed. Theſe children, as repreſenta- 
tives of their father, bring a bill to have one half of the 
moiety of the inteſtate's eſtate ; the wife being intitled to 
the other moiety, and the mother (as they inſiſted) to 
have only an equal ſhare with them. It is true, in this 
caſe there is 2 wife left; but the intent of the act was to 

t the inteſtate's brothers and ſiſters, and their repre- 
ſentatives, in the ſame light and condition with the mo- 
ther ; ſo that whenever the mother was intitled, the bro- 
wers and fiſters, and their repreſentatives (per ſtirpes) 
were to have an equal ſhare with her ; and cited the caſe 
of Keilway and Kerihway, which is exactly the fame with 
the preſent, except that in the preſent caſe the inteitate had 
no brother or ſiſter living at his death, which is not ma- 


terial, in regard that the children of the brother take by 


way of repreſentation, For the mother, who claimed 
the whole moiety, it was inſiſted, that theſe ſtatutes are 
to receive a favourable conſtruction, to exclude repreſent- 
atives in a remote degree, in reſpect of collaterals ; and 
the words in the ſtatute of James are in the conjunctive, 
and require a brother or ſiſter to be in e/e, as well as re- 
preſentatives of brothers and ſiſters, to make a cafe with- 
in this ſtatute. It has been determined, in the caſe of 
Walſh and Walſh, that when the inteſt»te leaves brothers 
or ſiſters children, and no brother or ſiſter, ſuch children 
take per capita, as next of kin, and not by repreſent- 
ation; and, in the caſe of Durant and Pre/tzvood, that the 
conſtruction of the ſtatute was the ſame, if a man died 
leaving aunts and nieces, and no brother or ſiſter, ſuch 
aunts and nieces would all take per _— and the nieces 
could not take per ffirpes; and yet if the father of the 
nieces had been living, he would have taken the whole. 
And from thence it was argued, that as there was no 
brother or ſiſter of the inteſtate living, if the plaintiffs in 


this caſe took any thing, it muſt be neceſſarily per capita, 


and not by repreſentation ; that when brothers children 
take per capita, they muſt neceſſarily take as next of kin, 
becauſe as they are not in equal degree with the inteſtate's 
mother, they could not otherwiſe take at all. And it 
was further argued, that if they were intitled by repre- 
ſentation, it might be carried to the fourth or fifth gene- 
ration, for there is nothing to reſtrain it in this act, as 
there is in the ſtatute of diſtribution z which would cre- 


ate great contuſion and fractions in the eſtates of inteſ- 
11 dates. 
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tates.— By the lord chancellor Hardwicke : There are 
two queſtions in this caſe; Firſt, Whether the plaintiff; 
who are children of the inteſtate's brother, ſhall ſhare 
with the mother of the inteſtate, there being a wife of the 
faid inteſtate? Secondly, ſuppoſing they may, notwithſtand. 
ing that there is a wife ; whether they can come in, in re. 
ſpect that there is no brother or ler of the inteltate living] 
As to the firſt, it is directly within the caſe of Kei/wgy 
and Xeilway; and I am ſatisfied with the reaſon of that 
caſe. It depends upon the conſtruction of the proviſo 
in the ſtatute of James, which is very incorreQly penned, 
and ſo is the ſtatute of diſtribution ; and therefore a con- 
ſtruction is to be made upon the ſecond ſtatute, according 
to the intent and, meaning of the legiſlature. Upon the 
ſtatute of diſtribution, the deſcending line excluded all 
collaterals, and afterwards went to the next of kin, ſo 
that the father or mother would take all ; therefore the 
ſubſequent ſtatute intended, that the mother ſhould have 
a proviſion only equal with the brother or faſter of the 
inteſtate. As to the ſecond queſtion, it is a new one; 
for the inteſtate has left no brother or ſiſter, for the mother 
to collate (x), or ſhare equally with. The caſe of l= 
and Walh is grounded upon the ſtatute of Charles, The 
words of that act do ſuppoſe, that there muſt be ſome per- 
ſons to take in their own right, and others in right of 
repreſentation ;_ but the ſtatute of James is of a different 
kind, and lets in another perſon. Here is a mother takes 
an Original ſhare in her own right, and the brothers and 
filters children take as if the brother and ſiſter were liv- 
ing; for the word and, immediately preceding the words 
the repreſentatives, muſt be conſtrued in the disjunctive. 


As to the objection, that ſuch repreſentation might be 


carried to ſeveral generations, I think that conſequence 
doth not follow; for the proviſo in the ſtatute of James 
is to be incorporated into the ſtatute of Charles, which 
expreſsly ſays, that repreſentation ſhall not be carried 
beyond brothers and ſiſters children; and this is agreeable 
to the rule Jaid down by lord Hale, that ſtatutes made 

materia ſhall be conſtrued into one another. I think 
the ftatute of James intended to let in the rule of the civil 
law, which contained three lines, aſcending, deſcending, 
and collateral ; the defcending line abſolutely excluded 
all others; the aſcending excluded all collaterals, except 


— 


— 


(x) Auære, If not meant, ts concur with ? 
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brothers and ſiſters, and they took alike, His lordſhip 
therefore ordered the reſidue of the inteſtate's eſtate, after 
ſatisfadtion of debts, to be divided into four equal parts; 
two fourth parts thereof to go to the widow, one fourth 
to the mother, and one fourth to the brother's children. 
1 Atkyns, 458. 

Every brother and fiſter] Jan. 24, 1740. Wallis and 
Hodgſon. James Wallis died inteſtate ; and at his death 
left iſue Towers Wallis, bis only child, an infant, who 
died within a week after his father; and his wiſe then 
euſient of a daughter. A bill was brought by the daugh- 
ter for a moiety of the perſonal eftate of Towers Wallis, 
he having died without wife or child in the lifetime of 
his mother. A croſs bill was filed by the mother, praying. 
that the whole perſonal eſtate of Towers Wallis might 
be decreed unto her. At the hearing of this cauſe, lord 
chancellor Hardwicke thought it was a matter of ſome 
difliculty, and directed it to ſtand over till he had conſulted 
with the civilians upon it; and now delivered his opi- 
nion: That the daughter born after the death of her bro- 
ther, was intitled to a moiety of his perſonal eſtate. This 
is a queſtion which depends upon the ſtatute 1 F. 2. c. 17. 
If the ſiſter had happened to have been born before the 
death of her brother, without doubt ſhe would have been 
intitled to a ſhare of her brother's perſonal eſtate equally 
with her mother. The only doubt is, inaſmuch as ſhe 
was a poſthumous fiſter, and born after the death of her 
brother, But that circumſtance, I am of opinion, will 


make no difference. It was admitted by the counſel for 


the defendant, that upon the ſtatute of Cha. 2. a poſthu- 


mous child ſhall have the benefit of a ſhare of the perſonal 


eſtate of his father, equally with the other children ; for 
this is agreeable to the intent of that ſtatute, and to that 
debt of nature which parents owe to their children : Nor 
can any inconvenience ariſe from this; becauſe the event 
of there being ſuch children, muſt happen in nine months 
at furtheſt, But it was objected, that in collateral ſue- 
ceſſions ab inteftats, as between brothers and ſiſters, uncles 
and nephews, there is no ſuch debt of nature : That the 
diltributory ſhare muſt veſt in the party at the time of the 
death of the inteflate, or not at all; and that great incon- 
veniences muſt follow from a different determination ; and 
that the veſting might be poſtponed, and broken in upon, 
and varied by a ſubſequent event: And in order to ſpecify 
an inconvenience of this ſort that might happen, the caſe 
of the half blood has been put that they are equally intitled 
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to a diftributory ſhare with the whole blood; that a mo- 
ther might marry a ſecond huſband, and by that meant 
there may be more brothers and ſiſters born at great diſ. 
tances of time, and therefore the diſtribution of the par. 
ty's eſtate might perpetually vary. As to the firſt of theſy 
objections, that there is no debt of nature in collateral ſuc. 
ceffions, that is a circumſtance of no weight; for in the 
caſe of lineal ſucceſſions, where that objection has been 
made uſe of as an argument for giving a ſhare to the poſt. 
-HHumous child, that has been only an additional corrobo- 
ratory reaſon, and the primary reaſon has been the in. 
tention of the ſtatute to preferve the eſtate of the father 
among his own children, As to the ſecond objection, 
that the eſtate muſt veſt immediately upon the death of 
the inteſtate; it is true that this is generally laid 
down in 1 Fern. 403. and 2 Vern. 274. but this oh. 


jection is of equal weight in the caſe of lineal ſueteſ- 


ſions ab inte/lato, as it is in collateral ſucceſſions ; yet there 
it has never been allowed: and this appears by the opi- 
nion of lord Raymond, 2 P. Will. 446, Edwards and 
Freeman. As to the third objection, that according to 
this doctrine, a poſthumous brother or ſiſter of the half 
blood would be able to take, which would introduce many 
inconveniences; it is very true, that on the ſtatute of 
Charles the ſecond, the half blood ſhall take equally with 
the whole; for that was finally ſettled in Shower's Parlie- 
mentary Caſes, 108. where all the learning on this head is 
collected together; but I do not find, that it was ever 
determined on this ſtatute of James the ſecond, that a 
brother of the half blood ſhould take as repreſentative of 
his brother deceaſed. In the caſe of Watts and Cawton, 
this point was argued, and many probable reaſons given 
for that ſide of the queſtion ; but there was no determi- 
nation, and therefore I will leave this point unprejudiced 
till it ſhall ariſe. The principal reaſon upon which 1 
found my opinion in the preſent caſe is, that the poſthu - 
mous fiſter was in ventra ſa mere at the death of her bro- 
ther, and conſequently was a perſon in rerum natura. 


Upon this ground it is, that by the rules of the common 


and civil law, ſhe is capable of taking in ſucceſſion. 
By the rules of the common law, an enſient of this kind 
may be vouched in a common recovery ; and in behalf of 
ſuch an enſient, a bill may be brought, and an injunction 
granted to ftay waſte, So in the conſtruction of wills and 
ufes, an infant of this ſort is capable of taking. For not- 
withſtanding the caſe of Slow aud Cutlery it is now —_ 
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that ſuch an infant is capable of taking by deviſe. And 
of this opinion were two judges, in the cafe of Scattergood 
and Edge, according to a manuſcript report which I have 
of that caſe, But though this is ſo at common law, every 
body knows, that that which gave birth to the ſtatute of 
Charles the ſecond, was the contention then depending 
between the temporal and eccleſiaſtical courts, in relation 
to the power which the ſpiritual courts then exerciſed, 
of compelling diſtributions, and taking bonds for that 
purpoſe. The riſe and progteſs of this diſpute is men- 
tioned in 3 Mod. 58. and Raym. 496. That ftatute hath 
aſcertained that point in favour of the ecclefiaſtical 
courts ; and the moſt material clauſes in it are relative 
to their law, and to the courſe of proceedings in their 
courts. And the ſeveral expreſſions in the third ſection 
ſhew, that the main defign of the act was (as hath been 
mentioned) to make the exerciſe of that juriſdiction in 
the eccleſiaſtical courts legal, which before that time was 
condemned in the temporal courts, And in the caſe of 
Smith and Tracy, lord Holt who was then one of the coun- 
ſel argued ſtrongly, that that ſtatute was not to be con- 
ſrued by the rules of the common but of the canon and 
civil law; and a conſultation was thereupon awarded, In 
the caſe of Carter and. Crawley, it was likewiſe held, that 
that ſtatute was directory to the ſpiritual courts, and was 
grounded principally on their law and the practice of their 
courts, In a caſe at the rolls, the maſter of the rolls was 
of opinion, that the ſtatute was to be conſtrued accord- 
ing to the canon and civil law; and afterwards, upon an 
appeal, lord King agreed to that opinion. This ftatute 
of Charles the ſecond therefore confirms the juriſdiction 
of the eccleſiaſtical courts which hath been mentioned, 
and enlarges it. It ſets up the collatis bonorum which 
the civil law allows of. As this is ſo, the ſtatute of 
James the ſecond muſt be conſtrued by the civil and ca- 
non law likewiſe. In 1 Ventr. 244. lord Hale was of 
opinion, that ſtatutes made in pari materia were to be 
taken into the conſtruction of one another; and that the 
ſtatute of the 14 Elix. relating to church leaſes, is a kind 
of an appendix to the 13 Eliz. relating to the ſame matter. 
And this rule of conſtruction holds more ſtrongly in the 
preſent caſe, than it did in that; for this ſtatute of James 


the ſecond is a continuance of that of Charles the ſecond, - 


with three additional clauſes; and therefore it is to be 
conſidered, as if the ſtatute of Charles the ſecond was re- 


pealed, and re- enacted in it. And if this is ſg, it is con- 
Vor. IV, N ſiderable 
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fiderable what the civil law is in this particular; and 

that law, an infant in ventre ſa mere is conſidered as in 
eſſe, in thoſe reſpects which are for the benefit of the in- 
tant, though not in thoſe which are to his prejudice, 
This appears by many paſſages in the Digeſt. In the 


A 


preſent caſe, the queſtion is de commode ipſius partus mere. 


y, and, no ways relates to the prejudice of this infant; 


therefore the decree, muſt be accordingly. 


ii. Of cuſtoms in particular places. 


By a clauſe in the ſtatute of diſtribution, as hath been 
obſerved, theſe cuſtoms are ſpecially reſerved_ and except. 
ed. What theſe cuſtoms are, particularly within the city 
of London and the province of York, which comprehend 
ſa; large and conſiderable a part of the kingdom, it is 
ſomewhat ſtrange that ſo few authors have taken any 
pains to inform their readers or themſelves. The ciyi 
law acknowledgeth not theſe cuſtomg : nor yet doth the 
common law; and therefore perhaps neither civilians not 
common lawyers have judged them a proper ſubject for 
their | inquiries, And yet the general notion thereof 

ſeemeth to have ſprung from the civil law, which eſta- 
bliſheth what the civilians call the legitime, or legal por- 
tion, although much, different from theſe. cuſtoms : and 
theſe cuſtoms are ſo ancient, and of ancient times were of 
fuch-general and almoſt univerſal extent; that ſome of 
the greateſt lawyers have doubted whether they were not 
part of the common law. 

The matter in ſhort ſeemeth to have been plainly thus: 
Before the conqueſt, lands were deviſable by will; of 
which the gavelkind lands are a ſtanding inſtance. And 
in more ancient times till, all the children, both male 
and female, inberited alike; and the eſtate, whether real 
or perſonal, deſcended to all equally. (1 Salt. 251. Halt 
H. C. L. 220. Dalrymp. Feud. 201, 202.) And this 
was agreeable to reaſon and nature; although not to the 
policy of government which ſucceeded. After the con- 
queſt chiefly, came in the military tenures with the feudal 
law. The eldeſt ſon was fitteſt to bear arms; and to the 
end that during the ſervice he might be able to ſuſtain 
the dignity of the military profeſſion, he ſucceeded to the. 
whole eſtate of land. And that the other children might 
not be. deſtitute, a portion was provided for them out 
the perſonalty, which the father might not give _ 


in par 
litary | 
contin 


„ In 
this inſt 


ard for | 
dentures 
vaniſhec 
ſo many 
mate wil 
an ori git 

In . 
Mains 0 
point. 
ſour qua 
tenemen 
ground, 
within e 


Free 


Mills. Liſtribution. 

em by will, nor the ordinary by diſtribution in caſe of 
inteſtacy. | | 

All antiquity ſpeaks of this as the general and eſtabliſh- 
ed law, except only in ſome few boroughs and particular 
places, where the people lived probably by trade, and 
there was not lands ſufficient for the ſupport of arms. And 
this accounts for it, why the lands holden in burgage te- 
nure continued till deviſable by will, when no other 
lands were ſo, except only thoſe of gavelkind in Kent. 
and in divers parts of Wales, which received not the laws 
of the conqueror. x 

And this order continued during all thoſe reigns, whilſt 
the Kings were ſupplied with ſoldiers by the lords of ma- 
nors and others at a price and for a time agreed on. Until 
at laſt the kings and people coming into other meaſures for. 
raiſing of ſoldiers, theſe military ſervices dwindled away, 
and were changed into pecuniary compenſations. Lands 
in the reign of king Henry the eighth became again de- 
viible by will. The reſtraints upon the perſonalty vas, 
niſhed by degrees, and only ſome footſteps thereof remain 
in particular places. In the province of York, theſe mi- 
litary ſervices were the longer neceſſary, by reaſon of the 
continual incurſions of the Scots *; and to this day a 

| great 
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* In the county of Weſtmorland, there are many footſteps of 
this inſtitution, in the cuſtoms of the ſeveral manors. In the 
manor of Ravenſtonedale, wherein che cuſtoms were aſcertain- 
ed by indenture betwixt the lord and tenants, in the 3d and 
4th of Philip and Mary, one article is, that the tenants ſhould 
break or divide no farinholds ; or, as the ſame is explained 
by a further indenture in the 22d year of queen Elizabeth, that 
ne of the tenants ſhall divide or ſever their ancient and cuſtomary 
teements, without ſpecial agreement with the lord or his ſtew- 
ud for that purpoſe. Which cuſtom, being rivetted by the in- 
dentures, continues till this day, altho? the caule hath long ſince 
vaniſhed. But, by permiſſion of the lords from time to time, 
ſo many ſeverances have been made, that it is difficult to eſti- 
mate within the ſaid manor, what might have been the value of 
an original milicary tenement. 

In the manor of Kentmire, in the ſaid county, there are re- 
mains of an eſtabliſhment, which ſeem to lead nearer to that 
point. It appears that the manor was anciently divided into 
four quarters; each quarter into fifteen tenements ; that each 
tenement conſiſted of a proportionable quantity of incloſed 
ground, with paſture for ten cattle in a common paſture lying 
Within each quarter reſpectively, and privilege for 80 ſheep in 
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eat part of the lands within that province are not de. 
viſable by will; and until the reign of king William the 
third, a man there by his will might not diſpoſe of his 
perſonal eſtate from his wife and children, further than 
his own proportionable part; and one would think by 
moſt, if not all, of the books which have been written 
upon the ſubject of wills, that have taken any notice of 
this matter at all, that the ſame law continueth ſtill; ag 
indeed it doth in the caſe of inteſtacies, although not in 
the caſe of laſt wills and teſtaments. For by the ſtatute 
of the 4 V. c. 2. power is given to the inhabitants of the 
province of York, to diſpoſe of their whole perſonal 
eſtate by will, notwithſtanding their cuſtom to the con- 
trary; except only in the cities of York and of Cheſter: 
And by the 2 3 An. c. 5. the like power is given to the 
inhabitants of the city of York alſo. By the 7 C 8 V. 
c. 38. the like power is given to the inhabitants of the 
principality of Wales. And by the 11 G. c. 18. the like 
power is given to the freemen of the city of London. But 
the law concerning the diſtribution of inteſtates effects, in 
all the ſaid places, continues as it was before. 

Lord chief juſtice Cote, who might ſeem well able to 
give a good account of theſe cuſtoms, had a fair opportu- 
nity in his commentary on the great charter, where the 
reaſonable part is mentioned; but he paſſeth it over ſlight- 
ly, contrary to his wonted manner, and ſays dryly, that 
it is not by the common law: and quotes Bracton for the 
ſame ; whereas Bratton doth not ſay fo, but rather the 
contrary. 

The author of the Law of Teſlaments (which ſeemeth 
to be a book not altogether deſtitute of merit) profeſſeth 
expreſcly to treat of the cuſtoms of the city of London 
and province of York. And he hath collected a conſi- 
derable number of caſes relating to that ſubject. But 
with regard to the city of London, by ſome fatality, he 


— 


— 


another paſture common to the whole manor; that ſor each te- 
nement a man ſerved the office of conſtable, paid 28. a year 
to the curate of the chapel, and now pays 13s. 4d. rent to the 
lord of the manor. By which diſtinctions the tenements have 
been kept ſo far ſeparate, that it is eaſy to calculate what the 
ſoldier's eſtate within that manor might be ſuppoſed to be 


worth by the year: for one of thoſe ancient tenements, 


huſbanded, ſeemeth to be of the value at this day of about 10l. 
ayear. Burn, 
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hath recited the ſtatute of the 11 C. c. 18. ſo imperfectly, 
that if he did underſtand it himſelf, it is impoſſible the 
reader ſhould underſtand it from his manner of exprefling 
it: but it is plain he did not underſtand it; for all which 
he delivers, tendeth to prove, that the cuſtom of the city 
of London extends to wills as well as to the diſtribution 
of inteſtates effects, and to wills eſpecially, All which 
is in contradiction to the ſtatute, as will appear. And of 
the ſtatutes which give to the inhabitants of the province 
of York the like power to diſpoſe of their whole perſonal 
eſtates by their laſt wills and teſtaments, he taketh not the 
leaſt notice, nor ever mentions them, , 

Dr. Gibſon was a native of the province of Vork; and 
received his patrimony by the law and cuſtom of that 
province, He recites the ſtatutes faithfully which take 
away the cuſtom as to wills within*the province ut large, 
and within the city of York in particular, and alſo with- 
in the principality of Wales ; but when he comes to 
ſpeak of the aforeſaid reaſonable 2 having recited brief - 
ly the words of Bracton and Fleta, and juſt mentioned 
the writs de rationabili parte bonorum in the regiſter, he 
ſays a bare reference thereto may be ſufficient, ſince the 
ſad right is ſo far aboliſhed; and he adds, that it is now 
little more than matter of ſpeculation, what we find in 
the magna charta itſelf concerning the ſame reaſonable 
part. And when he comes to treat particularly of the 
diſtribution of inteſtates effects; altho* the clauſe of ex- 
ception of theſe cuſtoms in the ſtatute of diſtribution 
ſeemed to render an explication thereof in ſome ſort ne- 
ceſſary, yet he paſſeth it in ſilence. 

Dr. Swinburne was judge of the prerogative court of 
York. He had great abilities and opportunities more 
than any other perſon of his time, and inclination like- 
wiſe, to obtain a competent ſatisfaftion in this matter, 
His book, for the time in which it was written, is a moſt 
excellent book. And one can ſcarcely pardon the con- 
tinuators of his work (altho' upon the whole of the bet- 
ter ſort of this kind of authors) for attempting, as they 
pretend, to correct his ſtyle. It needeth no correction. 
dwinburne lived at a time, namely, in the latter end of 
queen Elizabeth's reign, when the ſtyle of writing was 
elegant and eaſy, according to the true ſtandard of the 
ancients and of nature ; and utterly abhorrent from that 
formal bombaſt, which (from the royal example) ſue- 
ceeded in the next reign. But if they could have amended 
Swinburne's expreſſion, uy ought not to have done 
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it; but in an edition of Swinburne, to have exhibited 
Swinburne: and where he might be judged to be wrong 
or where the law ſince his time is altered (as it is in many 
caſes), there was ſcope enough for animadverſion other 
ways. But they have mangled-Swinburne, and made ng 
diſtinction betwixt what is his, and what is not. B 
breaking the connection in improper places, and not al. 
ways underſtanding him themſelves, they have rendered 
even Swinburne ſometimes unintelligible. All which is 
only intended as an apology, for having ſeparated Swin. 
burne throughout this title, from his editors or continu. 
ators; by inſerting what is Swinburne's, in his own 
words, and under his own name; and by diſtinguiſhing 
what is an addition to Swinburne, at the end of the quo, 
tation, by the letter g. 

As to the matter before us, we muſt deſpair of obtain. 
ing a more perfect delineation of the cuſtom of the pro- 


_ vince of York, as it was in Swinburne's days, than Swin- 


burne hath exhibited. He was a diligent ſearcher into 
antiquity z was nearer to the fountain head than we are 
by almoſt two hundred years; was acquainted perſonally 
with the moſt learned men of that time; and made it his 
employment, to examine minutely into this particular 
cuſtom ; and above all, was maſter of the acts and te- 
cords of the court of York, and availed himſelf of that 
treaſure, But what is moſt aſtoniſhing is, that even in 
the very laſt edition of Swinburne, where he is treating 
of this ſame cuſtom, there is no notice at all taken (by 


the editors) of the ſtatutes or acts of parliament, which 


at one ſtroke utterly aboliſhed at leaſt one half of this 
uſtom: but for any thing which appears, the reader muſt 
judge, that the inhabitants of the province of York can- 
not make their teſtaments of their perſonal eſtates, fur- 
ther than to the extent of the teſtator's own rateable part, 
which was, and in the caſe of inteſtates is till called 
the death's part, Indeed there is a ſketch of one of the 
ſaid acts, in a corner of the book elſewhere ; inſerted 
where it hath no manner of connexion, by thoſe who 
did not underſtand, or did not conſider, its importance 
and uſe... | 

There is ſome ſhadow of this cuſtom; as was ſaid be- 
fore in the civil law; and the proportions were thus: 
Tf there were four children or under, they had a third 
part e amongſt them; it five or more, they had 2 
moiety. And the civil law allows a legitime to parents, 


but not to widows : whereas, on the contrary, the cuſ- 


toms 


father, their proportionable parts; 
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toms we ſpeak of do allow a legal portion to widows, but 
not to parents. 2 Domat. 119. 121. | 

By the ſtatute of magna charta, c. 18. in the ninth. year 
of king Henry the third, it is ſaid, generally ; I nothing 
be owing to the king or any other, all the chaitels ſhall go to the 
uſe of the dead (that is, to his executors or adminiſtrators), 
aving to his wife and children their reaſonable parts : [Or 
- * falvis uxori ejus 
« & pueris ipſius rationabilibus partibus ſuis.“] ; 

Bratton, who wrote ſoon aſter this ſtatute, delivers it 
in few words as the general law of the realm, that after 
debts and other necellary charges deducted, the whole 
reſidue ſhall be divided into three parts; of which the 
children, if there be any, ſhall have one part; the wife, 
if ſhe ſurvive, ſhall have another part; and the third part 
the teſtator ſhall have free power to diſpoſe of. If the 
teſtator hath no children, then one moiety ſhall be to the 
deceaſed, and the other moiety ſhall be reſerved to the 
wife, If he ſhall die, having no wife, and having chil- 
dren ſurviving ; then the deceaſed ſhall have one moiety, 
and the children ſhall have the other. If he ſhall die 
without either wife or child, then the whole ſhall re- 
main to the deceaſed. Brad. 60, 61. And it is to be 
obſerved, that theſe proportions generally do govern the 
cuſtoms to this day. 

And the ſame is delivered by the author of Flea, almoſt 
in the ſame words; and he faith, as Bracton had ſaid-be- 
fore, that this is the law, unleſs there be a cuſtom to the 
contrary, as in cities, towns, and villages, Fleta, b. 2. 
Go 57. © 
By a conſtitution of archbiſhop Stratford, which was 
in the 16 Ed. 3. it is ordered thus: Foraſmuch as it hap- 
peneth ſometimes, that perſons dying inte/tate, the lords of the 
fees do not permit the debts of the deceaſed to be paid out of their 
moveable goods, nor the ſaid goods to be diſtributed to the uſe of 
their wives, children or parents, or otherwiſe by the diſpoſition 
of the ordinaries, according to that portion which by the cuſtom 
of the country appertaineth to the deceajed ; we do decree, that 
none ſhall henceforth do the ſame, on pain of the greater excom- 
munication. Lind. 171. | 

According to that portion which, by the cuſtom of the country, 
appertaineth to the deceaſed) Lindwood ſays, I he portion 
of the deceaſed was, what was aſſigned by the ordinary 
for the ſuppoſed benefit of the ſoul of the deceaſed; 
which was to be determined by cuſtom: ſometimes (lays 
he) it was the whole perſonal eſtate, as when there was 

| Ff4 neither 
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neither wife nor child; ſometimes one half, as where 
there is a wife ſurviving, but no children; ſometimes 2 
third part, as where there is both wife and children, 
Lind. 178. 

By the cuſlom of the country) He doth not ſay, of the 
realm; and that for this rea ſon (faith Lindwood) becauſe 
perhaps throughout the whole realm one and the ſame 
cuſtom as to this matter doth not prevail ; but there are 
different cuſtoms according to the diverſities of countries: 
for there may be a general cuſtom of ſome province; alſo 
a ſpecial cuſtom of. ſome city, territory, or place. Ling, 
172. 

Hanks lr faith, The writ de rationabili parte bonorum 
lieth, where the wife or ſons and daughters of the deceaſ- 
ed cannot have their reaſonable part of the deceaſed's goods, 
after the debts are paid, and funeral expences ſatisfied, 
F. N. B. 284. 

And it ſeemeth, he ſays, by the ſtatute of magna charta, 
e. 18. that this was the common law of the realm ; and 
ſo (he ſays) it appeareth by Glanvil. F. N B. 284. 

nd in the 31 Ed. 3. A woman did demand the moiety 

of her huſband's goods becauſe he had no children, and 
counted upon the cuitom of the realm, F. N. B. 284. 

But in after times, and by degrees, they came to count 
for the ſame upon the particular cuſtom of ſuch and ſuch 
places. F. N. B. 284. 

And accordingly the writs in the regiſter do rehearſe 
the cuſt oms of particular counties; and are of this form: 

« The king to the ſheriff &c. If who was the 
dc wife of D, ſhall make us ſecure &c. that then you 
4 ſummon E and E, executors of the teſtament of the 
« aforeſaid D. that they be &c. to ſhew why, ſeeing that 
& according to the cuſtom in the county aforeſaid hither- 
& to obtained, wives after the death of their huſbands 
& ought to have their reaſonable part of the goods and 
4 fchattels of their huſbands, they the ſame executors 
& aforeſaid from her the ſaid her reaſonable part to 
« the value of ten marks of the goods and chattels which 
« were of the aforeſaid D heretofore her huſband they 
« do detain, unjuſtly, and refuſe to render them unto 
cc her; to the great damage and grievance of her the ſaid 
4 //, and againſt the cuſtom afSreſaid. And have you 
& there the ſummons and this writ &c.'* 

« The king &c. Foraſmuch as B of and 8 
« his ſiſter have made us ſecure &c. that you ſummon E 


« and Z executors of the teſtament of D of — that 
cc they 
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« they be &c. to ſhew why, ſeeing that according to the 
« cuſtom in the county aforeſaid hitherto obtained and 
« approved, children after the death of their fathers, 
« who are not their heirs, nor were promoted in the life 
« of their fathers, ought to have their reaſonable parts 
« of the goods and chattels which were of their fathers, 
« they the (ame executors aforeſaid from the aforeſaid B 
« and S after the death of the aforeſaid D their father, 
« whole heirs they are not, and who were not promoted 
„ in the life of the (ame their father, their reaſonable 
« parts to the value of ten pounds of the goods and chat- 
« tels which were of the aforeſaid their father they do 
« detain, unjuſtly, and refuſe to render the ſame unto 
« them ; to the great damage and grievance of them the 
« ſaid B and S, and againſt the cuttom aforeſaid. And 
« have you there the ſummons and this writ &c.”” ” 
In the caſe of Stapleton and Sherrard, H. 1684. (1 Vern. 
05.) It was (aid, that the cuſtom of the province of 
ork is the ſame with the cuſtom of the city of London, 
unleſs in the caſe where the eldeſt ſon hath lands by de- 
ſcent ; but it will appear when we come to treat of them 
ſeparately, that there are other differences, 
And firſt of the cuſtom of the city of London. 
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iii. Of the cuſtom of the city of London in particular. 


1. By the 11G. c. 18. Jhereas great numbers of weal- statu'e enabling 
thy perſons, not free of the city of London, do inhabit and *o4ilpoſe by with 
carry on the trade of merchandixe and other employments within : 
the ſaid city, and refuſe or decline to become freemen of the ſame, 
by reaſon of an ancient cuſtom within the ſaid city, reflraining 
the citizens and freemen of the ſame from diſpoſing of their 
perſonal eflates by their laſt wills and teſtament,; to the intent 
therefore that perſons of wealth and ability, who exerciſe the 
buſineſs of merchandize and other laudable employments within 
the ſaid city, may not be diſcouraged from becoming free of 
the ſame, by reaſon of the ſaid cuſtom, it is enacted, that it 
ſpall be lawful to all perſons who. ſhall after June 1, 1725, 
be made free, or become free, of the ſaid city; and alſo for 
all perſons who are already free, and on the faid firfl day of 
June 1725 Hall be unmarried and not have iſſue by any for- 
mer marriage (y), to give and deviſe will and diſpoſe of their 
per ſonal eftates, to ſuch uſes as they ſhall think fit; any cuſtom or 
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uſage in the ſaid city, or any by-law or ordinance made or ob- 
ſerved within the ſame, to the contrary thereaf in any wiſe not 
wnth/tanding. 1. 17. 

Provided, that in caſe any perſon, who ſhall at any time after 
mY fir/t day of Fune 1725 become free of the ſaid city; 
and any perſon who is already free, and on the faid firſt day of 
June 1725 Hall be unmarried, and net have iſſue by any far. 
mer marriage, — hath agreed or ſhall agree by any writing un- 
tler his hand, upon or in conſideration of his marriage or other. 
wiſe, that his perſonal eftate ſhall be 2575 to or be diſtributed 
er diſtributable according to the cuflom of the city of London; 
or in caſe any perſon ſo free or becoming free as aforeſaid, ſhall 
die inteſtate : in every ſuch caſe, the perſonal eſtate of ſuch 
perſon ſa making ſuch agreement, or ſo dying Inte/tate, ſhall be 
ſubjeci to, and be diſtributed and diflributable according to thy 
cuſtom of the ſaid city; any thing herein contained to the con- 
trary notwithſtanding. ſ. 18. f 

So that as to inteſtates, the cuſtom continueth as it was 
before : which ſeemeth to be as follows. 

Cuftom of diu, 2, If a freeman of London dies, in London or elle. 
bution in cale here, leaving a widew and à child or children; bis per- 
Kinkel. ſonal eſtate (after his debts paid, and the cuſtomary al- 
lowance for the funeral, and for the widow's chamber, 

being firſt deducted thereout) is by the cuſtom of the ſaid 

city to be divided into three equal parts, and diſpoſed of 

in the following manner; to wit, one third part thereof 

to the widow, another third part to the children, and the 

other third part (being taken out of the cuſtom) is now 

made ſubject to the ſtatute of diſtribution ; and fo divid- 

ing the whole into nine parts, four ninths belong to 

the wife, and five ninths -to the children. 2 Salk. 426. 

- I. Raym. 1328. 1 Fern. 180. Note, in the caſe of Biddl: 
and Biddle, 18 Mar. 1718, before lord Parker, it was 
ſaid, that the widow is-intitled to the furniture of her 
chamber: or in caſe the eftate exceeds 20001., then to 
o I. inſtead thereof. Viner, Tit. Cuſtoms of London, 


2. 

If a freeman hath no wife, but hath children; the half of 
his perſonal eſtate belongs to his children, and the other 
half (being the dead man's part) is in like manner diſtri- 
butable by the ſtatute. 1 P. Will. 341. | 

So if he hath a wife and no children; half of his per- 
ſonal eſtate belongs to his wife, and the other half is diſ- 
tributable; and in this caſe one moiety of the dead man's 
part diſtributable by the ſtatute as aforeſaid, belongeth 
unto the wife by the ſaid ſtatute; ſo that in the whele — 

Wit! 
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will have three fourths of the perſonal eſtate, beſides her 
widow's chamber. 2 Salk. 246. Law of Teft. 211. 

If he. bath neither wife nor child at the time of his death, 
then the whole belongs to the deceaſed, and is diftribut- 
able by the ſtatute, Law of Toft. 192. | 

3. Concerning which death's part, to be diſtributed by 
the ſtatute, it is enacted by the 1 J. 2. c. 17. as follow- 
eth: For the determining ſome deubts, ariſing on the flatute 
of frauds and perjuries, it is enacted and declared, that the 
dauſe therein, whereby it is provided that that act or any thing 
therein contained ſhould not any ways prejudice or hinder the 


ms obſerved within the city of London and province of 


0 
Hank. was never intended nor ſhall be taken or conſlrued to 
extend to ſuch part of any inte/iate's eflate, as any adminiſtra- 
ur, by virtue only of being adminiflrator, by pretence or reaſon 
of any cuſlom, may claim to baue to exempt the ſame from dif- 
tribution ; but that ſuch part in the hands of ſuch adminiftra- 
tor ſhall be ſubjedt to diſiribution, as in other caſes within the 
aid aft. I. 8. 

It was called the dead man's part, becauſe the ordina- 
ry, or he to whom the ordinary ſhould commit admini- 
ſtration, was to diſpoſe of the ſame to pious uſes, for the 
benefit of the ſoul of the deceaſed ; but adminiſtrators, 
under pretence of concealed debts, did frequently keep 
the greateſt part thereof to their own uſe: And after 
this ſtatute of the 1 J. 2. in the caſe between the widow 
and the ſon of Sir Richard How, knight, the widow as 
adminiſtratrix claimed to herſelf the death's part by vir- 
tue of the letters of adminiſtration granted to her of her 
huſband's eſtate; but this, being thought unreaſonable, 
was conteſted by the ſon in chancery with his mother- in- 
law; and upon hearing the cauſe, it was ſettled and de- 
creed to be obſerved for ever, that the deceaſed's part 
ſhould be divided according to the ſtatute of diſtribution, 
in purſuance of this explanatory clauſe of the 1 J. 2. 
C-17. Green's Privil. 49, 50. | 


4+ The court of orphans is held by cuſtom time out of 


memory, before the lord mayor and aldermen of the city 
of London; who are guardians to the children of all free- 
men of London, that are under the age of twenty-one 


years at the time of their father's deceaſe. Privilegia 


Londini, 288, : 

And if a freeman or freewoman die, leaving orphans 
within age unmarried; the court of orphans thall have 
the cuſtody of their body and goods: and the executors 


or adminiſtrators ſhall exhibit inventories before them, 
7 and 
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and become bound to the chamberlain to the uſe of the 
orphans to make a true account upon oath, and if th 
refuſe, ſhall commit them till they become bound. Prjv. 
Lond. 280. And their being bound fo to do in the (pi. 
ritual court, excuſeth them not from this cuſtom, Lay, 
of Ex. 252. | 

For if the father is a freeman of London, he cannot 
deviſe the diſpoſition of the body of his child; and if he 
do, yet the infant ſhall remain in the cuſtody of the mayor 
and aldermen. Privil. Lond. 287. 

5. The children of a freeman of London are intitled 
to their ſhare of his perſonal eſtate, though they were born 
out of the city; and though their father did not inhabit 
or die in London. Lato of Te. 202. 

And alſo, though their eſtate doth not lie in the city, 
but elſewhere. Privil. Lend. 288. 

6. An aſter-born child ſhall come in with the reſt for 
2 cuſtomary ſhare of the father's perſonal eſtate, T. 1918, 
Walſam avd Skinner. Prec. Cha. 499. 

7. T. 1706. Wilecks and Wilocks. A child intitled to 
an orphanage ſhare of his father's perſonal eſtate, dying 
under twenty-one, and unmarried, cannot deviſe it by 
his will; for by the cuſtom it ſurvives to the other chil. 
dren : But he may deviſe the ſhare which he hath under 
the ſtatute of diſtribution. 2 Fern. 559. 

In the caſe of Fouke and Lewen, M. 16$2 ; it is ſaid, 
that if a man marries an orphan, wha dies under twenty- 
one ; her orphanage part ſhall not ſurvive to the other 
children, but ſhall go to the huſband, 

But in the caſe of Merriweather and Heſter, T. 5 G. a 
caſe was cited between Ambroſe and Ambroſe, and another 


between Rawlinſon and Rawlinſon, where it had been cer- 


tified to be the cuſtom of London, and was accordingly 
decreed by the lord chancellors Harcourt and Cowper 
ſucceſſively, that if a city orphan dies before 21, his or- 
phanage part ſurvives to the other orphans, and that he 
can make no diſpoſition by will to contradict it; but if 


he dies after 21, at which time he might by will have diſ- 


poſed of it, there, though be die inteſtate, it ſhall go ac- 
cording to the ſtatute of diſtribution, between his mother 
ard furviving brothers and ſiſters; and that in the other 
caſe, where he dies before 21, the ſurvivorſhip holds only 
2s to the orphanage part belonging to himſelf, ſo that if 
he had by furvivorſhip the part of any other of his bro- 
thers or ſiſters, that ſhould go according to the ſtatute of 
diſtribution. It was alſo ſaid, that if a man marries an 


orphany 
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an, yet till twenty-one his right is not ſo veſted, as 
to prevent his wife's ſhare from ſurviving, in caſe ſhe died 
before twenty-one. Prec. Cha, 537. | 

So if a man marries an orphan, and dies; his repre- 
ſentatives are not intitled to any part of what was his 
wife's cuſtomary ſhare, but the whole belongs to the wife. 
Vier, Cuſtom of London. (B. 10.) 18. 

8. A wife divorced for adultery, ſhall not have her 
cuſtomary ſhare. Bunb. 16. 

3: Where the huſband was attainted of felony, and 
pardoned-on condition of tranſportation ; and afterwards 
the wife became intitled to ſome perſonal eſtate as orphan 
to a freeman of London; this perſonal eftate was decreed 
to belong to the wife, as to a feme ſole. T. 1729. 
Newſome and Bowyer, 3 F. Will, 32. 

10. If a freeman having ſeveral children, or but one 


Wife divorced. 


Huſband at- 
tainted, 


child, doth fully advance all his children or his ſingle 


child; this ſatishes the cuſtom, and is the ſame as if he 
had no child, and his perſonal eftate ſhall go as if there 
was none. So if a freeman compound with his wife be- 
fore marriage, for her cuſtomary part; it is the ſame as 
ifthere was no wife. 2 H. Fill. 527. 

M. 1710. Hancock and Hancock. Where the wife of a 
freeman of London is compounded with before marriage; 
by ſettling a jointure, altho? of land; the wife is taken as 
advanced, and the children by the cuſtom of London ſhall 
have a moiety as if the wife was dead. So if all the chil- 
dren are advanced, the wife ſhall have a moiety. 2 Vern. 
bs | 
H. 1718. Babingten and Greemtuood. A jointure by a 


freeman on his wife in bar of dower, will not bar her of 


her cuſtomary part: otherwiſe it is, if ſaid to be in bar 
of her cuſtomary part. 1 P. Vill. 530. 

M. 1727. Lewin and Lewin. If a woman, before mar- 
riage with a freeman of London, accepts of a ſettlement 
upon her to take effect after her huſband's death in caſe ſhe 
ſurvives him, of part of his perſonal eſtate, (without tak- 
ing notice of the cuſtom of London,) ſhe is thereby bar- 
red of her cuſtomary part of his perſonal eſtate, 3 P. 
Will. 16. 

T. 1734. Puſey and Deſboverie. Lord chancellor Tal- 
dot, taking notice of the contrary determinations made 
by the court in this point, ſaid, it had been of late ſettled, 
that where a wife was compounded withal, it ſhould be 
taken, as if there was no wife; and conſequently that the 


buſband ſhould have one moiety, and the children the. 


11 other. 
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ment, 


bill was diſmiſſed. 
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other. The' like was held by the lord: Hardwicke, in the 
caſe of Morris and Burrow, in the year 1737. 1 P. Ill. 
644. ; ; p IP 
11. It is ſaid, generally, by the author of the Law of 
Teftaments, that any proviſion made by the father in hig 
lifetime for his children, is advancement within the cuſ. 
tom; but a ſettlement of a real eſtate on a child is no ad: 
vancement, nor to be brought into hotchpot. Law's 
Teſt. 204. . | | 

But Mr. Vernon queſtioneth, whether every proviſion 
made by the father for his child be an advancement, or 
whether only ſuch a proviſion as is made on the marriage 
of a child ? And he anſwers, that it ſeemeth to be only 
ſuch a proviſion as is made on marriage, or in purſuance 


of a marriage agreement. 1 Vern; 89. 
And in the cafe of Jents and Holford, M. 34 C. 2. 


The plaintiff exhibited his bill, ſetting forth that his 


wife's father was a citizen of London, and that he had 
not advanced her in his lifetime, and demanded her cuſ- 
tomary part, and prayed an account. It was inſiſted on 
the defendant's part, that the plaintiff's wife was advan- 
ced by her father in his lifetime, he having given her 
4001. But the lord chancellor was of opinion, that it 
could not be any advancement, unleſs it had been given 
her as a marriage portion, or in purſuance of a marriage 
agreement; and the 4001, were not given till a long time 
after her marriage, and without any agreement that the 
ſame ſhould be for her marriage portion, and was a free 
gift, great part of the ſums that made up the 400 l. being 
given at chriſtenings and lyings in. Next, it was inſiſt- 
ed for the defendant, that theſe ſeveral ſums, howſoever 
given, ought (if the plaintiff will come in for his wife's" 
cuſtomary part) to be caſt into hotchpot: But the plain- 
tiff 's counſel denied it ; and took a difference betwixt a 
free giſt ſubſequent to the marriage, and where the ſame 
is given in marriage; and compared it to the caſe of an 
heireſs, where ſhe has lands given her in frank marriage, 


thoſe muſt be caſt into hotchpot; but otherwiſe it is 


of lands conveyed or given to her by her father or other 
anceſtor after the marriage. But not allowed by the lord 


chancellor. And the plaintiff not conſenting to caſt into 


hotchpot the gool. given unto his wife as aforeſaid, the 
1 Vern. 6x. © 
H. 1683. Civil and Rich. The cuſtom of the city of 


London touching orphans was certified to be; that where 


an heir or coheir had a real ate ſettled on him or her by 
the 


his fat 
worth 
marrie 
having 
ther's 
of his 
him w 
elare 
then e 
ducing 
his fat 
up the 
ary eſt 
not wi! 
his ha 


n 
2 * 
* = 


| Mills. Diſtribution. 

the father, the ſame was out of the cuſtom of the city of 
London; and though the father ſhould afterwards declare 
the ſame to be a full advancement for ſuch child, yet that 
was no bar to his orphanage part, neither was it to be 
brought into hotchpot; but was clearly out of the cuſ- 
tom: And it was ſaid, that by the cuſtom of the city of 
London, where a child is married with the father's con- 
ſent, and there is a portion given in marriage; ſuch child 
is debarred from clatming any benefit of the orphana 

tt; unleſs the father ſhall, by writing under his hand 
and ſeal, not only declare that uch child was not fully 
advanced, but likewiſe mention in certain, how much 
the portion given in marriage did amount unto; that ſo 
it may appear what ſum is to be brought into hotchpot. 
1 ern. 216. 

A. 168 5. Annand and Honeywood, The queſtion was, 
whether money given by the father 79 be laid out in land to 
be ſettled on the ſon and the intended wife for their lives, 
wich remainders in tail, ſhould be reckoned to be an ad- 
vancement by part of the perſonal eſtate of the father, ſo 
as that the ſon ought to bring the ſame into hotchpoty to 
intitle him to a-ſhare of the perſonal eſtate, Lord chan- 
cellor; There is no colour to reckon this any part of the 
perſonal. eſtate. 1 Vern. 345. | 

T. 1699. Chace and Box. If any freeman's child be 
married in the lifetime of his or her father, by his con- 
{ent, and not fully advanced to his full part or portion of 
his father's perſonal or cuſtomary eſtate, as he ſhall be ' 
worth at the time of his deceaſe; ſuch freeman's child ſa” 
married as aforeſaid, ſhall be excluded and debarred from 
having any further part or portion of his or her ſaid fa- 
ther's perſonal or cuſtomary eſtate to be had at the time 
of his deceaſe; except ſuch father, by ſome writing by 
him written and ſigned with his name or mark, ſhall de- 
elare and expreſs the value of ſuch advancement: And 
then every ſuch child, after the deceaſe of his father, pro- 
ducing ſuch writing, and bringing ſuch portion ſo had of 
his father into hotchpot, ſhall have as much as will make 
up the ſame a full child's part or portion of the cuſtom- 
ary eſtate which his father had at the time of his deceaſe ; 
notwithſtanding ſuch father ſhall by any writing under 
his hand and ſeal declare ſuch child was by him tully ad- 
vanced. L. Raym. 484. 

Note, it is ſaid. to be ſufficient if he declare the ſame 
by any writing under his hand, or by any thing _ 

a | * 
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by him, although it be in an almanack, or elſewhere, 
Green's Privil. of L. 53. ich 

H. 1708. Dean and lord Delaware. The father's de. 
claring, that the child was tully :dvanced or not ad. 
vanced, was of no avail, unleſs it appeared what the ad. 
vancement was in certainty ; to the intent it might be 
known, whether ſuch advancement did amount unto as 
much as would have belonged to the child by the cuſtom, 
2 Fern. 630. 0 

T. 1729. Cleaver and Spurling. If a freeman hath ad. 
vanced his child on marriage, and the certainty of that 
advancement doth not appear under the freeman's hand; 
this is to be taken as a full advancement: but the free. 
man's declaration alone that he hath fully advanced his 
child, is not of itſelf fufficient z for at that rate it would 
be in the power of every freeman, by making ſuch de- 
claration, to bar his child of the orphanage part. 2 P. 
Fill. 527. (a) 

12. The child of a freeman of London, when of age, 
may in conſideration of a preſent fortune, bar herſelf of 
her cuſtomary part. As in the caſe of Lockyer and Sa- 
vage, MH. 6 G. 2. The father, on his daughter's marriage, 
agrees to give her 3000l.; which ſhe, being of age, cove- 
nants to receive in full of her cuſtomary ſhare as a free- 


man's daughter: and though it was objected, that ſuch'a 


future right cannot be releaſed, and that \parents might 
make an ill uſe of the power they have over their children, 
in forcing them to give ſuch diſcharges ; yet this was held 


a good bar of the cuſtom, there being no fraud in the 


tranſaction. 2 Abr. Caf. Eg. 272. Str. 947. 

But ſuch releaſe, without a valuable conſideration, is not 
good; for in ſuch caſe, at the time of the releaſe, the 
children having neither jus in re, nor jus ad rem, the whole 
being in the father during his lite, there is nothing for any 


, releaſe to operate upon. 1 At. 402. 


i * 


(z) Farnham v. Phillips, 2 Att. 214. & 523, A freeman 
of London made his will, and divided his eſtate according to the 
cuſtom, and the dead man's part he deviſed amongſt his wife 
and children. Afterwards, in his lifetime he married one of his 


daughters, and gave her 1000l. which in the marriage articles | 


was called her portion or proviſion. This the Court declared 
to be a ſatisfaction of her orphanage ſhare, but not to exclude 
her from a ſhare of the refidue, which at the time of making 
the will was uncertain, 
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13, In the caſe of Kemp and Keſſay, M. 1770, The Whether the 


plaintiff's wife was a freeman's daughter; and after her bb can 


marriage, her father gave her 100). and the plaintiff ex- 
ecuted à releaſe for the 1col. in full of all his wife's 
cuſtomary part or ſhare which was or might be due to her 
by the cuſtom of London. The father died. A bill was 
brought for a diſcovery of the perſonal eſtate, and that 
upon the plaintiff's bringing the 100l. imo hotchpor, 
they might be let in to a cuſtomary part of the father's 
eſtate. The defendant pleaded the releaſe in bar. And 
by the lord chancellor Macclesfield: The huſband had no 
power to releaſe a future intereſt of his wife's. She might 
ſurvive him; and would then be intitled to it in her own 
right. Beſides, this releaſe is ſuggeſted to be fraudulently 
obtained. And therefore his lordſhip ordered the plea to 
ſtand for an anſwer, with liberty to except, ſo as to bave 
2n account of the freeman's perſonal eftate, and the be- 
nefit of the releaſe to be ſaved to the hearing, when the 
queſtion would come more properly, whether the releaſe 
by the cuſtom was good or not. 2 Abr. Eg. Caſ 267. 

B. 1725. Cox and Belitba. A freeman of London had 
two daughters and one ſon. One of the daughters mar- 
ried; and on receiving a ſuitable portion, the huſband 
releaſed all right and intereſt which he had or might have 
to any part of the father's perſonal eſtate by the cuſtom 
or other wiſe; and covenanted that at any time after the 
death of the father he would do any further a& for the re- 
leaſing of any right which he might have by the cuſtom. 
Jekyll and Gilbert, commiſſioners, inclined to think, that 
the releaſe being for a valuable conſideration, purporting 
an agreement to quit the right to the orphanage part, to 
de binding in equity; but though this might not be ſo 
clear, yet the covenant for a valuable conſideration to re- 
leaſe the future right is good: And ſo they decreed on the 
execution of the releaſe. 2 h. I ill. 272. 

June 18, 1737. Medcalfe and Ives. A bill was brought 
to have a ſpecific performance of articles made on the 
marriage of the defendant, whereby the defendant and his 
wife covenanted, in conſideration of 20001,” the wite's 
marriage portion, to releaſe all the right and intereſt that 
might accrue to them out of her father's perſonal eſtate by 
the cuſtom of the city of London, he being a freeman of 
the ſaid city, The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
tiagency, which might or might not happen, it could not 
de releaſed ; and if it could, that at the time of the ar- 
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ticles, the wife was an infant, and ſo not bound by them; 
beſides that the 20001. was no conſideration for releaſing 
ſuch an intereft, the wife's father having died worth up- 
wards of 20,0001. By the lord chancellor Hardwicke: 
Though hardſhips may happen on my deter.nination, yet 


theſe are conſiderations too looſe either for a judge at Jaw 


or in this court to lay any weight upon; and I muſt de. 
termine according to the facts, by the rules of law, and 
of this court. In this caſe there appears to have been a 
valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001. was given the de. 
fendant's wife was intitled to no part of the eſtate of her 
father, and it was given for her advancement in the 
world, and it is highly reaſonable that ſuch kind of ar. 
ticles ſhould be carried into execution, and that when a 
father is bountiful to his children in his lifetime, he 
ſhould have his affairs ſettled to his own ſatisfaction. As 
to the objection of the cuſtomary part being a poſſibility, 
and merely in contingency, it is of no weight; for there 
is no doubt but it might be releaſed in equity : but here 
is a covenant, which the defendant is bound by in all 
events, And it is no objeCtion to ſay, that the wife was 
under age; for though in this reſpect, if the huſband were 
dead, the articles would not bind her, and ſhe would by 
ſurvivorſhip be intitled to the cuſtomary ſhare, as a choſe 
in action not recovered, or received by the huſband ;. yet 
he being alive, it is a matter that accrues to him in right 
of his wife, and he may releaſe it, and his. releaſe will 
bind her; and therefore it was reaſonable he ſhould 


perform his covenant. I found my opinion too on an old ſeveral 
law well known in the city, by the name of Jud's law; childre 
whereby a huſband was authoriſed to agree with the father don. 

for the wife, though ſhe was under age. 1 Ath. 63. H. 1 
Whether the 14. In the laſt mentioned caſe of Medcalfe and ves, a counſel 
ſhare releailed queſtion aroſe, whether the orphanage part, covenanted tled, th 
1 —— — to be releaſed by the huſband, ſhould fall into the dead father 
| or the erphen- man's part, and go wholly according to his diſpoſition of died be 
| age part, the refidue of his eftate, as a thing purchaſed by him; or the cu 
| whether it' ſhould fall into his perſonal eſtate, and be diſ- within 
tributed with it according to the cuſtom : And the lord 1P.H 
| chancellor faid, that as in equity things covenanted to be 17. 
done are things actually done, it muſt be conſidered as if de has 
| the huſband had actually releaſed, and fo is an extin- ther dit 


| guiſhment of his wife's right to the orphanage part; and 
| being an'extinguiſhment of the right, it leaves the eſtate 
of the father as if it had never been charged with it, _ 

mu 
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muſt therefore be conſidered as a part of his general per- 
ſonal eſtate, and not go wholly to the executor of the fa- 
ther as part of the dead man's ſhire, 1 Ah. 64. 

15. In the caſe of Hill and Blanket, H. 28 C. 2. It is 
aid, that there is no ſuch cuſtom, as that a child marty- 
ing under the age of eighteen, without the father's con- 
ſent, ſhall loſe her orphanage part. Cha. Ca. Finch. 248. 

But in the caſe of Faden and Howlett, H. 1 F. 2. By 
Jefferies lord chancellor: If the daughter of a citizen of 
London marries in his lifetime againſt his conſent, unleſs 
the father be reconciled to her before his death, ſhe ſhall 
not have her orphanage ſhare of his perſonal eſtate: and 


it would be unreaſonable to take the cuſtom to be other- 


wiſe, 1 Fern. 354- 
And if any perſon intermarry with an orphan without 


conſent of the court, ſuch perſon may be fined by them, 
according to the quality and portion of the orphan; and 
unleſs ſuch perion pay the fine, or give ſecurity to pay it, 
they may commit him to Newgate, to remain there till he 
ſubmit to their orders. Priv. Lond. 282, 283 (a). 

And he that marries an orphan without conſent of the 
court, muſt make a jointure before he receives the por- 
tion. Priv. Lond. 286. 

16. E. 1686. Fowke and Hunt. A freeman of London 
dies, leaving a widow and no children, but hath ſeveral 
grandchildren living at the time of his death. And the 
queſtion was, whether they were within the cuſtom of the 
city of London or not. 'The lord chancellor took time 
to conſider of itz and having conſulted the recorder and 
ſeveral of the aldermen, delivered his opinion, that grand- 
children were not within the cuſtom of the city of Lon- 
don. I Vern. 397. 

H. 1716. Nerthey and Strange. It was admitted by 
counſel, and ſaid to have been fo determined, and ſet- 
tled, that a freeman's grandchild (here the grandchild's 
father was never advanced in the freeman's lifetime, and 
died before the freeman, leaving a child) was not within 
the cuſtom ; and that only the freeman's children were 
within the cuſtom, to come in for an orphanage part. 
P. Will. 341. 2 Salk. 426. 

17. If a freeman of London hath but one child, and 
he has received ſome portion from his father, and the fa- 
ther dies, leaving this child and a wife; the child ſhal 
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have his full orphan's part, without any regard to what 
he hath already received: for that advancement in part is 
only to be brought into hotchpot with children, and not 
with others: By Sir Edward Northey. 2 Salk. 426. 

AM. 1685. Beckford and Beckford. The only point was, 
upon the cuſtom of the city of London, where a child that 
had a portion, but was not fully advanced, and was to 
bring her portion into hotchpot : whether the portion 
ſhould be brought into the perſonal eflate in general, that 
ſo the widow might come in for part of it, or whether it 
ſhould be brought into the orphanage part only: Lord 
chancellor: it is beyond all doubt, that it muſt be brought 
into the crphanage part only. 1 Yern. 345. 

T. 1691. Fane aud Bence. Whete an only child is in 
part advanced by the tather in his lifetime; ſuch child 
ſhall not bring his part into hotchpot, there being none 
in equal degree with him. 2 Fern. 234. 

T. 1729. Cleaver and Spurling. A freeman of London 
having but one chile, zdvanteth that child in part only; 


the child ſhall rake a full ſhare, without bringing what he 


had before received into hotchpot : for the only meaning 
of bringirg the child's ſhare into hotchpot is, to make an 
equality »mong the children; and not for the benefit of 
the mother, or to increaſe the dead man's ſhare, 2 P. 
Will. 526. 

18. A leafe for years attending the inheritance of a 
freeman of London, is not aſſeis within the cuftom, 
1 Vern. 2. 102. | 

19. Sofa citizen of London has a truſt of a term at- 
tending his inheritance, and dies; the truſt of the term 
ſhall not be ſubject to the cultom of London, to be di- 
vided between the wite and children, as other perſonal 
eftate and chattels ſhall, 2 Freem. 66, 

20. A mortgage in fee ſhall be counted part of a free- 
man's perſonal eſtate, and ſubject to the cuſtom. 1 Che. 
Ca. 285. ; 

A mortgage ſhall be paid out of the perſonal eſtate, in 
preference to the cuſtomary or orphanage part by the 
cuſtom of | ondon ; becauie the cuſtom of London can- 


not take place till after the debts paid. 2 P. Will. 335. 


iv. Of the cuſtom of the province of York. 


By the ſtatute of diftribution 22 & 23 C. 2. c. 10. it is 
provided, that the ſaid a& or any thing therein * 
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Hall not any ways prejutice or hinder the culloms obſerved 
within the city of London, or within the province of Vork, 
ir other places, having known and received cuſtoms peculiar 
to them, but that the ſeme eufloms may be obſerved as fore 
merly ; any thing therein contained to the contrary notwith 
flanding. 1. 4. 

And by the 1 J. 2. e. 17. For the determining ſome 
duubts ariſing upon the ſaid flatute, it is hereby enacted and 
declared, that the clauſe therein by which it is provided, that 
ine ſame ſlatute or any thing therein contained ſhould net any 
ways prejudice or hinder the cufloms obſerved within the city of 
London and province of York, was never intended, nor fhall 
be taken or conſirued to extend to ſuch part of any inteflate's 
gate, as any adminiſtrator, by virtue only of being tamini- 
ftrator, by pretence or reaſon of any cuſtom, may claim to have 
to exempt the ſame from diftribution ; but that ſuch part in the 
hands of ſuch adminiſtrator ſhall be ſubjeft to dijiributien as 
in other caſes within the ſaid flatute. ſ. 8. 

By virtue only of being «dmini/trator} That part ieh 
the adminiſtratur hath by virtue only of his being admi- 
niſtrator, is the dead man's part; which being taken out 
of the cuſtom, this ſtatute of the 1 F. 2. c. 17. provides 
that the ſame ſhall be diſtributed according to the Ratute 
of diſtribution. | 

And agreeable hereunto was the caſe of Stapleton and 
Sherrard, Feb. 5th, in the 3 J. 2. which caule was de- 
pending when this ſtatute was made; Betwern John Sta- 
poems eſquire, and Thomas lord Meryon, plaintifts ; 

ennet Sherrard, eſquire, and Dorothy his wife, admini- 
ſtratrix of the goods of Robert Stapleton, «<{quire, de- 
fendants=—"T his cauſe having been firſt heard, on the 
13th day of June in the 35th of Charles 2. and it being 
then referred to a maſter to take an account of the per- 
ſonal eſtate of the ſaid Robert Stapleton, and to make 
exact diſtribution of the ſame according to Jaw, amongit 
the plaintiff Stapleton, and the child of the lord Meryon, 
and alſo the brothers and ſiſters of the ſaid Robert Stapie- 
ton, as well thoſe of the whole blood, as of the half blood, 
and their reſpeQive repreſentatives; the defendant, in 
right of the defendant Dorothy as ſhe is widow of the 
ſaid inteſtate Robert Stapleton, claiming a moiety of the 
clear perſonal eſtate by the cuſtom of the province of York, 
and alſo by the late act for ſettling inteſtates eſtates half 
of the other moiety thereof; and the ſaid maſter being 


thereby to report ſpecially to this court, as he ſhould: 
think fit, what ſhould appear doubtful as to the intereſt of 
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any of the parties concerned therein, the ſaid maſter made 
his report dated the gth day of June 1684, whereby he 
certified, that by the cuſtom of the province of York, a 
moiety of the ſaid clear perſonal eſtate was of right due 
and belonging to the defendant Dorothy, as the widow 
and relict of the ſaid Robert Stapleton, and that the other 
moiety he had divided amongſt the ſaid inteſtates brothers 


and ſiſters, and their legal repreſentatives, in ſuch pro. 


portions as is therein mentioned. And exceptions having 


. been put in to the ſaid report, and the ſame coming to be 


heard the 24th day of February in the firſt year of king 
James the 2d, before the right honourable the lord keeper 
of the great ſeal of England; bis lordſhip deſired his 
grace the then lord archbiſhop of York to certify, when a 
man dies inteſtate within the province of Vork without 
iſſue (after his debts and funerals paid) how the refidue was 
to be divided by the cuſtom of the province of York, and 
what part remained by the ordinary to be diſtributed, 
And his grace the then archbiſhop of York having, pur- 
ſuant to the ſaid defire, on the 18th day of March ia the 
1ſt year of James the 2d, certified, that in ſuch caſes 
aforeſaid, the widow os the inteſtate by the cuſtom of the 
ſaid province, hath uſually had allotted to her one maiety 
of the clear perſonal eſtate, and that the other moiety had 
been diſtributed amongſt the next of kin to the deceaſed 
inteſtate, and that had been the conſtant practice of the 
eccleſiaſtical court at York. To which certificate the 
ſaid defendants took exceptions. Upon debate whereof 
on the 17th of May in the ſaid firſt year of James the ſe- 
cond, it was ordered, that the exceptions ſhould be over- 
ruled ; and the defendants were ordered to pay unto the 
plaintiffs, and bring into court reſpectively, the ſeveral 
and reſpective ſums of money therein in that behalf 
mentioned within two months, or in default there- 
of, or if the plaintiffs ſhould not acquieſce therein, then 
they were to pay colls. And the defendants being not 
ſatisfied with the ſaid order, did after wards petition the 
right honourable the lord high chancellor of England for 
a rehearing of the ſaid cauſe, upon this point only, name- 
ly, whether the defendant Dorothy, being the widow of 
the ſaid Robert Stapleton, who died an inhabitant of the 
province of York, and without iſſue, and alſo his admi- 
niſtratrix, ought not by virtue of the cuſtom of the ſaid 


province, to have one moiety, or half of the clear perſonal 


eſtate of the ſaid inteſtate Robert Stapleton her late huſ- 
band, and alſo according to the rules of diſtribution — 
tione 
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tioned in the late act for ſettling inteſtates eſtates to have 
half of the other moiety as widow of the ſaid Robert 
Stapleton, who died without iſſue as aforeſaid. And his 
lordſhip having ordered the ſaid cauſe to be reheard upon 
that point only, and the ſame coming to be reheard ac- 
cordingly before his lordſhip in the preſence of the de- 
fendant's counſel, none attending for the plaintiffs, albeit 
due notice of the ſaid laſt order for rehearing was given 
to them and the other parties concerned, as by affidavit 
then produced did appear ; and the caſe on the pleadings 
in the cauſe being opened. by the defendant's counſel, and 
upon conſideration thereof, aud of the ſaid late act for 
ſettling of inteſtates eſtates, and of the ſtatute made in 
the iſt year of bis ſaid majeſty king James the 2d, in- 
titled, an act for reviving and continuing ſeveral acts of 
parliament therein mentioned; his lordſhip declared, that 
notwithſtanding the ſaid certificate of the ſaid lord arch- 
biſhop of York, his lordſhip was fully ſatisfied, the de- 
ſendant in right of the defendant Dorothy as widow of 
the ſaid inteſtate Robert Stapleton her late huſband- ought 
to have the one moiety or half of his clear perſonal eſtate 
by virtue of the cuſtom of the province of York, and alſo 
half of the other moiety of the ſaid clear perſonal eſtate 
by virtue of the ſaid ſtatute and rules of diſtribution 
therein mentioned : and did order and decree the ſame 
accordingly. And it being alledged, that the defendants 
in purſuance of the ſaid former decree, and to avoid any 
contempt for not yielding obedience thereto, had paid 
and ſatisfied unto the plaintiffs and others the brothers 
and ſiſters of the ſaid inteſtate Robert Stapleton, or their 
reſpective 'repreſentatives or ſome of them, the reſpective 
proportions to them reſpectively allotted by the maſter's 
report, whereas they ought but to have paid one moiety 
thereof, and prayed that the plaintiffs and the ſaid other 
perſons that were ſo over-paid might refund and pay the 
defendants the moiety or half of the money ſo paid or 
ſatisfied unto them, his lordſhip did order and decree the 
ſame accordingly, and the 51. depoſited with the regiſter 
upon the granting of the ſaid rehearing to be paid back 
to the defendants or their clerks in court. Afterwards 
on the 8th day of June in the third year of the reign of 
his ſaid majeſty king James the 2d, the plaintiffs being 
diſſatisfied with the ſaid order made, petitioned his lord- 


ſhip to hear the cauſe again; and the ſame coming to be 


reheard accordingly on the 5th day of February in the 
year aforeſaid, before his lordſhip, in the preſence of 


counſel learned on both ſides, upon long debate of the 
Gg4 matter, 
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matter, and hearing what could be alledged on either fide, 
his lordſhip eclared the defendant's wife is well intitled 
to one moiety or her late huſband's eſtate by the cuſtom of 
the province of York, and to a moiety of the other mo. 
iety by the act of diſtribution, and therefore ſaw no cauſe 
to alter the former order; and therefore did order, that 
the ſaid former order ſhould ſtand confirmed. | 

By the 4 W. c. 2. Whereas by cu om within the provine 
of York, or other uſage, the widows and younger children if 
perſons dying inhabitants of that province, are intitled to a 
part of the goods and chattels of their late huſbands and fa. 
thers (called her and their reaſonable part) natwithflanding 
any diſpeſition of the ſame by their huſbands and fathers laſt will 
ard teſlaments, and notwith/tanding any jointures made for the 
livelihood of the ſaid widows by their huſbands in their life. 


time, which are competent, and according to agreement ; where. 


by m ny perſons are diſabled from making ſufficient proviſun 


or their younger children: for remedy thereof, it is enacled 
that it ſhall be lawful for any perſon inhabiting or reſiding, or 
who ſhall have any goods or chattels within the province of 
York, by their laſt wills and teſtaments to give bequeath and 
diſpoſe of all and ſingular their goods chattels debts and other 
rſonal eflate, to their executors, or ſuch other perſons as they 
ſhall think fit, in as ample manner as by the laws and flatutes 
of this realm any perſon may give and diſpoſe of the ſame with- 
in the province of Canterbury or elſetubere; and the widows, 
children, and other the kindred of ſuch teſſator, ſhall be barred 
to claim or demand any part of the goods chattels or other per- 
ſonal eftate of ſuch teftator, in any other manner than as by the 
faid laſt wills and teffaments is limited and apprinted. 1. 1, 2. 
Provided, that nothing in this act ſhall extend to the citixent 
of the cities of Vork and Cheſter, who ſhall be freemen of the 
faid reſpedtive cities, inhabiting therein or within the ſuburbs 
thereof ut the time of their death; but that every ſuch citizen's 
widow and children ſhall have ſuch reaſonable part and propor- 
tion of the teftator”s perſonal eflate, as they might have had by 
the cuflom of the province of Y ork before the making of this 
act. ſ. 3. 

"vv" mentioning of the city of Cheſter here was 2 
miſtake ; for this cuſtom of the province of York did not 
extend to that city, nor to any other part of the whole 
archdeaconry of Cheſter : and the reaſon is, becauſe until 
the erection of the ſee of Cheſter in the time of king Henry 
the eighth, that archdeaconry was not within the province 
of York, but was part of the dioceſe of Litchfield and 
Coventry within tha province of Canterbury. And there- 
fore afterwards, when this proviſo was taken off by the 
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tatute here next following, with reſpect to the city of 
York; there was no need for any application to parliament 
to repeal the ſame proviſo, in relation to the city of Cheſter. 

But as to the city of York, it is enacted by the 2 & 
An. c. 5. as followeth : Jhereas in the ſtatute of the 4 W. 
c. 2. there is a proviſo, that nothing in the ſaid act contained 
ſhould extend or be conflrued to extend to the citizens of the 
cities of Vork and Cheſter, who ſhould be freemen of the ſaid 
reſpeftive cities, inhabiting therein, or within the ſuburbs 
tlereof, at the time 7 their death; but that every ſuch citi- 
zn's widow and children ſhould have ſuch reaſonable part and 
proportion of the teftator's perſonal eftate, as they might have 
had by the cuſtom of the province of Y ork before the making of 
the ſaid aft : And whereas notwith/landing, the mayor and 
ammonalty, on behalf of the inhabitants of the ſaid city of 
York, have requeſted that the ſail proviſo may be repealed, fo 
that the freemen of the ſaid city may have the benefit of the ſaid 
af, as well as all other perſons inhabiting within the ſaid 
province ; it is enatted, that the ſaid proviſo, ſo far as the 
fame concerneth the citizens of the city of Vork, all be and is 
hereby repealed ; /o that it all and may be lawful for all and 
every the citizens of the ſaid city of York, who ſhall be free- 
men of the ſaid city, inhabiting therein, or within the ſuburbs 
thereof, at the time of their death, by their laſt wills and teſ- 
taments to give bequeath and diſpoſe of their goods chattels debts 
and other perſonal eflates, to their executors or ſuch other per- 
ſons as they ſhall think fit, as any other perſons inhabiting or 
riſiding within the ſaid province of Tork may lawfully do by 
virtue of the ſaid act; and that the widows, children, and 
aher kindred of ſuch te/tator, ſhall be barred to claim or demand 
any part of the goods chattels or other perſonal eflate of the teſ- 
tator, in any other manner than as by the ſaid laſt wills and 
teflaments is appointed; any thing in the ſaid act, or any other 
law, ſtatute, or uſage to the contrary notwith/landing. 

So that the ancient law and cuſtom reſtraining the in- 
habitants of the province of York from diſpoſing of their 
whole- perſonal eſtates by will, is now utterly aboliſhed 
out of that whole province. 

But with reſpec to the diſtribution of inteſtates effects, 
the cuſtom continues as it hath been for ages paſt: which, 


taking Swinburne for our guide, we come now to trace 


out and delineate, 
It is to be underſtood then, that within the province 
of York generally, there hath been an ancient cuſtom, 


and divers famous writers long ago have made mention 


of the ſaid cuſtom in their works to have been * 
ong 
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long before theit days, and the ſame alſo appeareth from 
the acts and other very ancient inſtruments of undoubted 
credit faithfully preſerved in the regiſtry of the archbiſhop 
of York ; by which cuſtom there is due to the widnv and 
to the lawful children of every man being an inhabitant or gy 
bauſhalder within the ſaid prevince of York, and dying there 
or elſewhere inteflate, being an inhabitant or houſbalder within 
that province, a * part of his clear moveable goods, 
unleſs fuch child be heir to his father deceaſed 5 or were ad. 
vanced by his father in his lifetime, by which advancement 
it is to be underſlcod, that the father in bis lifetime beſtowed 
upon his child 2 competent portion wherean to live. S win, 220. 
230. 233. | | 

Reaſonable part) which is as followeth : 

(1) If the inteſtate hath neither wife nor child at the 
time of his death, his whole perſonal eſtate (the funeral 
expences and other neceſſary charges being firſt deducted) 
ſhall be diſpoſed in the due courſe of adminiſtration; 
the ſame heretofore having been wholly at the diſpoſal of 
the deceaſed ; and conſequently falling now under the 
directions of the ſtatute of diſtribution. © Swin. 220. 

(2) If the inteſtate at the time of his death leave be- 
hind him & wife and no child, or elſe ſome child ar children 
but no wife; in this caſe, by the cultom obſerved not only 
throughout the province of York, but in many other 
places befides within this realm of England, the goods 
are to be divided into two parts; of which, one part is 
due to the wite, or elſe to the children, by virtue of the 


ſaid cuſtom; Stix. 220. 


But if by ſetilement a jointure is limited to the wife, 
in bar of all her demands out of the perſonal eſtate of her 
huſband by virtue of the cuſtom, in ſuch caſe it is as if 
there were no wife, with reſpect to the ſaid cuſtomaty 
part; ſo, if it is in bar of all her demands by virtue of 
the ſaid cuſtom or otherwiſe, ſhe ſhall be debarred alſo of 
any diſtributive ſhare by the ſtatute. 1 Fern. 15. 

And if the inteſtate have a wife, -and a child or chil- 
dren, which child is heir to the inteſtate, or which chil- 
dren were advanced by the father in his lifetime; in this 
caſe it is as if he had no child: and therefore in like 
manner the goods ſhall be divided into two parts ; where- 
of the wife is to have the one part to herſelf, and the 
other half is diſtributable by the ſtatute, Stoin. 220, 


221. : ' 
So in the caſe of Goodwin and Ramſden, M. 1683. 


The plaintiff exhibited a bill, to have an account, and 
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her ſhare of her father's perſonal eſtate, who died inteſtate. 
The defendant pleaded, that the eſtate in queſtion lay 
within the province of- Jord, and that the inteſtate died 
there, and that the plaintiff being one of his daughters 
was advanced by him in his lifetime; and that by the 
cuſtom of the province of York, a daughter being once 
advanced by her father in his lifetime, was excluded 
from all further benefit of her father's perſonal eſtate. 
But in this caſe it appearing, that all the children of the 
jateſtate were advanced by him in his lifetime, and ſo 
the eſtate wholly exempted out of the cuſtom, it ought to 
go now in a courſe of adminiſtration, and be diſtributed 
according to the act for ſettling inteftates eftates ; and 
thereupon the plea was overruled. 1 Fern. 200. 

And in the caſe of Collinſon and Trotter, June 24, 1727, 
Richard Collinſon died inteſtate, leaving a widow, who 
was the preſent defendant, Anne Trotter; and an only 
child, Thomas Collinſon, the plaintiff in this cauſe. Sir 
E Jekyll, maſter of the rolls, directed two iflues to 

tried at York aſſizes: 1. Whether the defendant Anne 
Trotter, who was the widow, is intitled by the cuſtom 
of the province of York to a moiety, or any and what 
part, of the inteſtate's eſtate. 2. Whether the plaintiff 
Thomas Collinſon the infant, who is intitled to lands in 
ſee · ſimple by deſcent, on the death of his ſaid father, is 
by the cuſtom of the ſaid province intitled to any and 
what part of his ſaid father's perſonal eſtate, Theſe two 
iſſues were tried accordingly at the ſummer aſſizes follow- 
ing. And after long evidence given, the jury found, 
as to the firſt iſſue, that the wi'e is intitled by the ſaid 
cuſtom to a moiety of the inteſtate's perſonal eſtate: And, 
as to the ſecond, that the ſon is excluded, by the deſcent 
of the ſee · ſimple eſtate, from claiming any part of the 
perſonal eſt ate by the ſaid cuſtom. And conſequently, 
the widow would receive one half of the perſonal eſtate 
by the cuſtom ; and one third of the remaining half by 
the ſtatute : So that taking the whole together, ſhe would 
receive two thirds of the ſaid inteſtate's perſonal eſtate. 

(3) If the inteſtate at the time of his death had bath a 
wife and alſo a child or children; in this caſe, the decealed's 
ſhace is no more than the third part of the clear goods : 
for the ſaid goods ſhall be divided into three parts; 
whereof the wife ought to have one part, the child or 
children another part, and the third part (which is called 
the death's part] is diſtributable by the ſtatute. Yet ſo, 


as that the child or children be not heir to the (eau 
| their 
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their father, or advanced by him in his lifetime: for 
then it is as if there were no child ; and conſequently the 
goods of the deceaſed are to be divided into two parts, 
whereof the inteſtate's wife is to have the one part, and the 
other is diſtributable by the ſtatute. And if the inteſtate 
have a wife, and children whereof one is heir, and another 
advanced, and ſome not advanced by their father in his life. 
time; in this caſe, the goods of the deceaſed ſhall be di. 
vided into three parts, whereof the wife {hall have one, 
the child or children not advanced another, and the third 
(being the death's part) is diſtributable as aforeſaid, 
Stuin. 221. 

But here ariſeth a very important queſtion, in caſe 
where a child hath received in his father's lifetime an ad. 


vancement, not only ſufficient to debar him of his cuſtom. 


ary part, but ſo large as to extend into, or to overbalance, 
what would be his proportionable ſhare alſo of the dead. 
man's part ; whether in this caſe ſuch child ſhall receive 


any ſhare of the dead-man's part, unleſs he will bring 
over into hotchpot in the ſaid dead man's part, ſo much 


of his faid advancement, as exceedeth his juft proportion 
of the cuſtomary part. And concerning this, the opinions 


of learned men are various. Some hold, if a child is 
fully advanced, ſo as that his advancement doth exceed 
not only what would be his juſt proportion of the cuſtom. 


ary part, but of the dead-man's part likewiſe ; that in 


ſuch caſe he is excluded from any further ſhare whatſo- 


ever of his father's perſonal eſtate, either by the cuſtom, 


or by the ſtatute. Others are of opinion, that whatſoever 


his advancement ſhall have been, ſo as to debar him of 
his cuſtomary part ; yet that advancement ſhall have no 
confideration in the dead-man's part, but thereof he ſhall 
receive his full ſhare without any retroſpe& to his pre- 
ceding advancement. The former opinion is more agree- 
able to equity and reaſon ; but whether it is conſiſtent 

frudtion of the ſtatutes, is the queſtion, For 


parliament : the cuſtom itſelf in this caſe is clear enough; 
but it is queſtioned, how far the ſtatutes do infringe the 


cuſtom in this particular. 
- Before the ſtatute of the 22 & 23 C. 2. the cuſtom was 
this: The children received their own cuftomary part 
and no more; and of this cuſtomary part a child fully ad- 
vanced could have no ſhare, the advancement being 
© efteemed as à ſatisfaction for his fili] partion : And no 
child could ſue for any ſhare of the dead- man's part; — 
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ſame (according to its original inſtitution) being to be diſ- 
poſed for the ſoul of the deceaſed. This ſtatute left the 
cuſtom intire. And the ſtatute of the 1 FJ. 2. c. 17. doth 
not touch thereupon, further than to diſtribute the ſaid 
dead-man's part. Nevertheleſs, in ſuch diſtribution it is 
required, that the children (excluſive of the heir at law 
2s aforeſaid) ſhall bring their reſpeQive advancements into 
hotchpot. But in this caſe, the advancement is ſuppoſed 
to be already ſunk in the cuſtomary part; and conſe- 
cuently nothing remained to be brought over into the 
dead-man's part: And therefore (upon this ſuppoſition) 
a child, how largely ſoever advanced by his father in his 
lifetime, ſhall only thereby be excluded from receiving 
any further filial portion by the cuſtom, but ſhall not be 
excluded from receiving a full diſtributive ſhare of the 
dead-man's part by the ſtatute. 

And with this L. to accord the caſe. of Gudgeon 
and Kamſden, T. 1692, which was thus: The inteſtate, 
being an inhabitant in the province of Vork, left iſſue a 
ſon and daughter only, and no widow. The daughter 
had a portion given her in marriage, in lieu and full ſatiſ- 
faction of what ſhe might claim by the cuſtom of the 
province. The fon was alſo advanced, by a ſettlement 
of lands. The queſtion was, How this eſtate ſhould be 
diſtributed ? For the heir it was inſiſted, that now the 
cuſtom of the province of York is to be quite laid out of 
the caſe, and the ſame diſtribution made of the eſtate, as 
of any other inteſtate's eſtate, and by conſequence the 
daughter to bring her portion into hotchpot; but the 
heir to have a full ſhare, without regard to what lands 
had been ſettled upon him. By the court: The daugh- 
ter muſt not bring back her portion into hotchpot ; for 
that came in lieu of the cuſtomary part, and was as the 
price the father thought fit to give her for the ſame. 
2 Fern. 274. | 

But here it ſeemeth, that a diſtinction ought to be made 
between an advancement given and accepted expreſsly in 
lieu and ſatisfaction of the filial portion, and an advance- 
ment given generally without any ſuch agreement or ſti- 
pulation. In the former caſe it ſeemeth, that no reſpect 
{hall be had of ſuch advancement in the diftribution of the 
dead- man's part, the ſame being to be conſidered not ſo 
properly an advancement by the father, as a purchaſe by 
the child: and which, by poſſibility, might have fallen 
ſhort of, as well as exceeded, the true value of the child's 

portion. 
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portion . And upon this principle, the ſaid caſe of 
Gudgeon and Ramſden ſeemeth to have been determined, 


But where there is no ſuch ſpecial contract or agreement, 
but the advancement is general, without any particular 


reſpect either to the cuſtomary or diſtributive ſhare; it 


ſeemeth, that the ſame ſhall be applied either to one or 
both of them, according to the amount of ſuch advance. 
ment, and ſo as beſt to anſwer the intent of the ſtatute, 
which expreſſeth that the e/late of all the ſaid children ſhall 
be made equal as near as can be eflimated. And by this di- 
ſtinction, the two contrary opinions ſeem to be recon- 


| ciled. 


0 his clear moveable goods] Where the wife or children 
ought to have a rateable part of the goods of the deceaſed, 


For a child of age, for a valuable conſideration, might re. 
leaſe his future filial portion. Of which kind of releaſe there 
ſeems to have been a ſpecial preciſe form z according to the fol. 
lowing example, which is brief, and yet full withal and com- 
prehenſive; much in the ſtile and manner of thoſe moſt accy- 
rate forms of compoſition, the writs in the regiſter : viz. . 
it known unto all men by theſe preſents, That I Thomas Whitehead 
of Byebeck in the county of Weſtmorland, huſdandman, for and in 
 confideration of a ſum of money; by Richard Whitehead my father 
of Byebeck afore/aid in the ſaid county, yeoman, to me well and 
truly contented and pa. d, have remiſed, releaſed, and quit-claimed, 
and by theſe preſents do abſolutely remit, releaſe, and quit-claim, 


unto the ſaid Richard Whitehead my father, bis executors and ad. 


miniftrators, all manner of filial or child's portion of goods, which 
I the ſaid Thomas, my executors or aſſigns, can or may hereafier 
hawe, claim, or demand of, in, and to the goods or chattels of the 
ſaid Richard Whitehead, by any manner of ways, means, title, or 
claim howſoever. 1n witneſs whereof, I the ſaid Thomas White- 
head have hereunto ſet my ſeal, the fir day of May, in the eighth 
year of the reign of our ſovereign lord James, by the grace of God, 
king of England, France, and Ireland, defender of the faith, and 
e forth, and of Scotland the forty-third, 1610. 

Sealed and delivered | 

in the preſence of us, Thomas Whitehead, 
George Sharp. 
Edward Branthwaite, 
Thomas Potter. 
Philip Winfter. 

And here it is obſervable, that the particular ſum, which 
was the confideration,.js not ſpecified ; fo that there is no room 
here to diſpute about the guan/am-of the advancement ; for i: 
muſt be taken in ſuch caſe as an advancement ix toto. Burn. 
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be it a third part or half, as the caſe yieldeth ; there alſo 

they ought to have a like part of the debts due unto the 

inteſtate, after they be recovered by the adminiſtrator ; 

for then they are numbered or accounted amongſt the 
s of the inteſtate, but not before. Swin. 221. 

But of leaſes (Swinburne ſays) the wife and children 
cannot have any rateable part within the province of 
York, or other places where they have been accuſtomed 
to have their rateable part of the moveable goods and 
debts recovered, unleſs the ſaid wife or children, demand- 
ing their rateable part of leaſes, do prove that by ſpecial 
cuſtom of that place (namely, of that city, county, 
deanry, or pariſh where the inteſtate dwelled, and had 
ſuch leaſes) the wives and children were accuſtomed to 
have their rateable part, as well of the leaſes, as of ths 
moveable goods of the inteſtate ; which ſpecial cuſtom 
being proved, they may recover the rateable part as be- 
fore. (But not by the general cuſtom of the province.) 
Suin. 221. 

But concerning eſtates pur auter vie, that is to ſay, 
eſtates held by leaſe duting the life of another perſon, it 
is ſpecially provided by the ſtatute of the 14 G. 2. c. 20. 
that where there is no deviſe thereof, they ſhall go and be 
diſtributed in the ſame manner as the perſanal eftate of the 
inteſtate, 

Unleſs ſuch child be heir to his father deceaſed) Which !i- 
mitation is diverſly extended : As, 

(1) Not only the heir of lands holden in fee-fimple, is 
thereby barred from the recovery of a filial portion; but 
be alſo that is heir in fee- tail, either general or ſpecial, 
Sin, 231. 

(2) Albeit the lands be of very (mall revenue, perad- 
venture not paſt a noble yearly rent, and the goods very 
great in compariſon of ſo ſmall a rent (be it 10001, or 
more) ; even in this caſe, the heir is barred from the hope 
of a filial portion. And though this may ſeem hard to the 
heir, if we conſider that ſame right of primogeniture 
yet if we mall conſider on the other fide, that if the lands 
be worth 1000 J. a-year, and the goods little or 23 
worth (the debts being paid), and ſo liitle or nothing left 
to the reſt of the children (which caſe is more frequent 
than the former); the cuſtom we ſee is not void of 
equity, when both caſes are equzlly balanced. Swin. 
232. 
(3) Not only that heir is excluded from a filial portion, 


which doth enter upon the lands immediately after his 
father's 
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father's death, but he alſo which is heir in reverſion, i 
heir: and being heir can have no filial portion. For in 
the writ de rationabili parte bonorum, it is contained, that 
he which demandeth a filial portion uit her is heir nor wa; 
advanced in the life 4 his father: now he that is heir in re. 
verſion cannot ſay fo, and therefore can recover no filial 
portion according to the cuſtom of the country, Other. 
wiſe, if he ſhould recover a portion, and the land after. 
wards ; the final intent of the cuſtom ſhould ſuffer pre. 
judice, which would that the lands and goods ſhould not 
go both one way, but the one to the heir, and the other 
to the reſt of the children. And yet the caſe may fall out 
very hard with the heir in reverſion : for what if he ſhould 
die in the mean time, before he could lawfully enter to 
thoſe lands which be his only in reverſion, and fo reap no 
benefit either of his father's lands or goods? Howſoever 
it ſhall fall out, he muſt be content with his lot ; and tho' 
not he, yet his ſhall enjoy the land at the time appointed, 
Stoin. 232. | 

(4) Albeit the heir received the lands by ſettlement 
made upon his father's marriage; yet he is heir ſo as to 
be excluded thereby from a filial portion, As in the caſe 
of Conflable and Conflable, T. 1700. Upon a former hear- 
ing of this cauſe, a queſſion arifing upon the cuſtom of 


the province of York, touching the diftribution of the 


perſonal eftate of the father; an iſſue was directed to be 
tried at law, whether the father having by ſettlement on 
his marriage ſettled his real eſtate to himſelf for life, part 
to his wife for her jointure, and the remainder of the 
whole to his fir? and other ſons in tail, remainder to his 


own right heirs, the eldeſt ſon was thereby excluded by 


the cuſtom of the province of York, from having any 
ſhare of his father's perſonal eſtate ; and it being found 
that he was thereby debarred and excluded, and the cauſe 
coming now to be heard on the equity reſerved, it was de- 
creed accordingly. 2 Vern. 375. A 
(5) Albeit the heir hold lands by deed or feoffment in 
mortgage, or with clauſe of redemption, that is to ay, 
upon condition that if the feoffor pay unto him a ſum of 
money at a certain day, that then the feoffor may re-enter, 
and the deed or grant to be void; yet nevertheleſs in the 
mean time, until the condition be performed, and the land 
redeemed, if he ſhould demand any filial portion, he 1s 
barred, becauſe as yet he is heir to the deceaſed, But if 
the lands ſhould be redeemed, and the money ſatisfied 


then it is thought that he may recover a blial portion; 


becauſe 
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becauſe then be is not heir to the deceaſed, nor the ad- 
yancement certain which was made by the father in hi 
lifetime. Swin. 232. | | 

(6) Likewiſe if a man purchaſe lands in fee, and by 
will deviſe the ſame lands to his eldeſt fon and to the heirs 

| of his body, and for default of ſuch iſſue to his younger 

{on and to the heirs of bis body, and ſo on; in this caſe, 

Swinburne ſays, the eldeſt ſon is not barred ſrom the re- 
"covery of a filial portion, as heir to the deceaſed ; beeauſe 

dels not as heir to his father according to the courſe of 

the common law, but according to his father's will. Stoin. 

232. [But whether this deviſe ſhall bar him as an ad- 
vancement is another queſtion, which will be conſidered 

afterwards.) 

But where a man is heir at law of lands in fee-ſimple, 
and his father alſo deviſeth thoſe lands to him; it ſeemeth 
that he ſhall take by his better title, as heir at law, and 
not as deviſee : and conſequently thereby ſhall be exclud- 
ed from a filial portion, For no man can by his will 
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- make his heir a purchaſer of a fee-fimple ; for the deſcent 
and will take effect at the ſame time, and the elder title 


ſhall be preferred, 
f (7) In like manner, the youngeſt ſon, who is heir in 
barough Engliſh, ſeemeth not to be heir, fo as thereby to be 


n debarred from a filial portion; for he is not he ir according 
4 tothe courſe of the common law, but by a particular cuſtom. 
n (8) Note atfo, that if the child ſhould have any ropy- 
- had land, after his father's death; in this caſe he is not 
» reputed his father's heir to the effect aforeſaid, and fo bar- 
y red from the recovery of a tial porton, due by the gene- 
7 ral cuſtom of the ſaid province. Stoin. 232. 
d Note, the word copyhold, although of itſelf it conveys an 
le idea diſtinct enough, yet from the different acceptation of 
a it amongſt leained men, it becometh equivocal ; ſome 
uling it to fignify all lands which are not freehold ; others, 
* more properlv, lands only which are holden by copy of 
55 court roll. It is of very much importance to determine 
in which of the two ſenſes it is here to be underſtood. 
er, For a great part of the lands within the province of York 
he are neither trechold nor copyhold, but are included under 
nd the word cuſtomary. | 
ig For cuſtomary is the general denomination of lands 
if holden by the cuſtom of the manor; of which, capybeld 
ed is but one ſpecies: ſo that altho' all copyhold lands are 


n; cuſtomary, yet all cuſtomary lands are not copyhold. And 
uſe it ſeemeth that the word copyheld here ſhall be underſtood 
Vol. IV. Hh "FI 
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in the leſs proper ſenſe, ſo as to ſigniſy, that eu/fomary 
lands in general. as well as thoſe which are ſtrictiy cozy. 
hold, inherited from the father, ſhall be no hindrance to 
the child from obtaining a filial portion. For at the time 
when this cuſtom of the province of York took place, 
theſe cuſtomary lands. were not inheritable. 

Cr were advanced by bis father in his lifetime] Here it 


comes to be conſidered, what manner of preferment or 


advancement that is, which doth debar the child from a 


filial portion. | 

By his father) For if another than the father beſtow 
any preferment or advancement, tho? never ſo much; this 
preferment by another is no bar to the child, from the 
recovery of the filial portion of his father's goods: much 
leſs, where the child hath advanced his eſtate by his own 
induſtry, Stwin. 233. 

In his lifetime] Here the caſe aforeſaid is conſiderable, 
where the father by his laſt will deviſeth lands to his fon 
(for this he may well do, and yet nevertheleſs die inteſ- 
tate as to his goods), whether this ſhall be ſuch an ad- 
vancement,as ſhall debar the ſon from the recovery of his 
filial portion; and it ſeemeth that it ſhall not: for this 
was no advancement to the child in the lifetime of his 
father ; but he may refuſe or waive the bequeſt, and reco- 


ver a filial” portion due according to the cuſtom of the 


country. Swin. 233. 

Howbeit, if the father in his lifetime beſtow a leaſe 
upon his child, or grant unto him an annuity for life out 
of his lands, yet in ſuch manner as the child ſhall not 
reap any benefit thereby, ſo long as the father liveth, but 
after his death ; this is holden for a preferment or an ad- 
vancement, becauſe it was aſſured unto him in his father's 
lifetime, Nor is this caſe contrary to the former : for the 
child had no aſſurance of his deviſe until his father was 
dead, becauſe he might have revoked the ſame at any time 
whilſt he lived; which he could not do in the other caſe. 
Swin. 233. | 

That the father in his lifetime beflowed upon his child] Fot 
if the father beſtow any thing upon another for his child's 
fake, or for the good of his child; nevertheleſs this is no 
ſuch preferment as will hinder the child of his filial por- 
tion. Swin. 233. | 

And therefore if the father beſtow any thing upon 3 
man of trade, to take his ſon for an apprentice, and to 
teach him his myſtery ; this is no advancement to 


effect aforeſaid. Stoin. 233. 
a 


. 
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Or if he beſtow any thing upon a ſchoolmaſter, or 
tutor in the univerſity, for the increaſe of his knowledge 
in learning, or for any degree there to be obtained; this 
is no advancement to exclude the child of a filial por- 
tion. Swim. 233. | 

No more is it (faith Swinburne) if the father buy the 
advowſon of an ecclefiaſtical benefice or dignity, and 
afterwards preſent his ſon thereto. Swin. 233. "<8 

So if the father buy an office, and beſtow it upon his 
fon ; this ſeemeth (he ſays) not to be an advancement to 
bar him of his portion. Swin. 233. 

Or if the ſon be much indebted, and the father diſ- 
charge the debt; yet this ſeemeth not to be a preferment. 
$win. 233. >. 

But if the father beſtow a competent portion with his 
daughter in marriage, upon him that ſhall marry her; 
this, without queſtion, is ſuch an advancement as will 
bar her from the demand of a filial portion. Stuin. 


277. 
2 competent portion] By the word portion is to be under- 
ſtood, not only a ſum of money, or part of the father's 
oods and chattels, but alſo lands and annuities, beſtow- 
ed by the father upon the ſon. Swin. 234. 

Competent] Competent ſigniſieth equal, or not far in- 
ferior, to that quantity, which otherwiſe according to the 
cuſtom of the province, ſhould fall to be due to the child, 
after the rate and proportion of the father's eſtate, at the 
time when he doth beſtow any ſuch thing upon his child; 
for the ſame being equal, or not much under the rate 
which ſhould belong to the child by the cuſtom aforeſaid, 
if his father had then diet, ſhall ſtand for a ſufficient pre- 
ferment and advancement, to exclude him from a filial 
portion, For confidering the equality, or ſmall inequa- 
lity, betwixt the one and the other; it is to be preſumed, 
that it was the father's purpoſe, that the one ſhould ſtand 
inſtead of the other. Inſomuch that if the father after 
this preferment ſhould live many years, and increaſe his 
ſubſtance ; yet it ſeemeth, that the father's former gift 
would bar the child from recovery of any farther filial 
portion : and the reaſon is, becauſe as the father did grow 
richer (in which caſe the ſon's preferment ſhould be leſs), 
ſo it might fall out that the. father might have grown 
poorer, and then the ſon's preferment fhould have been 
more than otherwiſe it would by che cuſtom of the coun- 
try, $0 that the father's gift being at the firſt competent, 


in regard of his eſlate at that time; the ſame is not made 
i H h 2 effectual 
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effectual or ineffectual by the increaſe or decreaſe of his 
future eſtate. Stoin. 233, 234. - 

But if the father's gift were not competent, or far un- 
der the rate of that which otherwiſe ſhould belong to the 
child by the cuſtom ; as, for inſtance, if the father ſhould 
give his child 51. to put in his purſe to beſtow at his plea. 
ſure, whereas otherwiſe his filial portion would extend to 
divers hundreds; this gift of the father doth not ſeem to be 
ſuch an advancement, as will exclude the child from his 
filial portion, neither in the conſtruction of law, nor in 
the intention of the father; and that is rather to be 
termed a mere benevolence, than a preferment or advance- 
ment excluſive of a filial portion: and if the fon hare 
deſerved a good turn at his father's hands, this is no 
advancement, but a recompence of that which was for- 
merly deſerved. Swin. 234. 

But here ariſeth a queſtion ; What if the thing which 
the father beſtoweth upon the child, be ſo indifferent be- 
tween competent and incompetent, that it may be juſtly 
doubted whether the ſame ſhall ſtand for an advancement, 
or a mere benevolence, over and beſides which, he might 
expect a filial portion? Now whether may the child caſt 
in that gift of the father, and ſo recover an equal portion 
with the reſt of his brethren and ſiſters ? It ſeemeth at the 
firſt that he may. For if a man ſeiſed of thirty acres of 
land in fee-ſimple, have iſſue two daughters, and giveth 
with one of them in marriage ten acres of the ſame land 
in frank marriage, and died ſeiſed of the other twenty 
acres ; ſhe that is thus married may (if ſhe will) have part 
of the twenty acres, whereof her tather died ſeiſed; but 
then ſhe muſt put her land given in frank marriage in 
hotchpot, that is to ſay, ſhe muſt refuſe to take the ſole 
profits of the land given in frank marriage, and ſuffer the 
land to be commixed and mingled together with the other 
land whereof her father died ſeiſed, fo that an equal di- 
viſion be made of the whole, berwixt her and her ſiſter ; 
and thus, for her ten acres, {he ſhall have fifteen : whereas 
_ otherwiſe, her ſiſter ſhall have the twenty acres of which 
their father died ſeiſed. And as in lands, fo in goods; 
which is alſo agreeable to the civil Jaw. And Swinburne 
ſays, he hath ſeen it ſometimes ſo obſerved, by the con- 
fent of the children not advanced, being then of lawful 
years; but he hath not known it at any time ſo over-ruled 
by law, without their conſents. Ang therefore he con- 
cludeth, that conſidering the ſtrictneſs of the writ 4 


rationabili parte bonorum, this gift of the father ſhall either 
| be 
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de ſound to be a preferment or not; if it ſhall be found 
to be a preferment, then is the child excluded from reco- 
very of a filial portion; if it ſhall be found not to be a 
preferment, then may the child recover the filial portion 
according to the cuſtom of the province of York, as in 
the ſaid writ is contained. Swin. 235. 

But nevertheleſs, the words of the writ do not ſeem 
neceſſarily to infer this conſequence, being only general, 
that children not promoted in their father's lifetime ought to 
have their reaſonable part : for this they may have, and yet 
notwithſtanding be required to bring into hotchpot with 
their brothers and ſiſters what they ſhall have received leſs 
than their due proportion; and it will be ſo much the 
more reaſonable upon that account. And therefore what 
Swinburne intimates was in his days recommended to the 
parties by the judge, ſeemeth, at leaft ſince that time, ge- 
nerally to have prevailed as the cuſtom of the province; 
that children (excluſive of the heir at law) not advanced 
to their full proportion of the children's part, ſhall be 
admitted to come in for their ſhare of the ſaid children's 
part, bringing thereunto their partial advancements into 
hotchpot ; agreeable to what Swinburne acknowledgeth 
to be the rule of the civil law ; in conformity alſo to the 
cuſtom of the city of London, and to the meaſures of the 
ſtatute of diſtribution, and to the rules obſerved by the 
courts of equity in all ſuch like caſes, 

Wherem to live) If the father beſtow any thing upon 
his child to any other end, as money in his purſe to ſpend 
among his equals, or to buy him ſuits of apparel, or books, 
or armour for the ſervice of his country; yet this (as 
it eemeth) is not to be holden for an advancement, tho” 
peradventure the ſums of money given for theſe particular 
ends, were not very much inferior to that which other- 
wiſe might belong to the child for his filial portion ae- 
cording to the cuſtom, and otherwiſe would have been 
taken for an advancement: but it muſt be a proviſion of 
ſome competent thing for the maintenance of his child, 
whereby he may be the better enabled to live after his fa- 
ther's death, Swin. 234. 

It is ſaid by the editors or continuators of Swinburne, 
that it hath been much controverted, whether the ordi- 
nary hath power to compel the adminiſtrator to give por- 
tions to children, or to allot and diſtribute filial portions 
to the deceafed's children out of his eſtate, If the ordi- 
nary attempt this, either before or after the granting of 
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letters of adminiſtration, it hath been held, that the ad. 
miniftrator might have a prohibition ; and that the ordi. 
nary hath not any power to make diftribution of the ſur. 
pluſage, nor to take any bond to anſwer the ſame : for 
that if the ordinary might diſtribute, then the admini- 
ſtrator might be charged of his own goods; for there 
may be dormant debts,” and which are unknown: yet 
notwithſtanding, they add, that it is uſual for the ordi- 
nary to order and allot diſtribution of filial portions, 
and therein prohibitions are not often granted. Six. 
273-2. 

Bat whether this is ſpoken of the times before the ſta. 
tute of diftribution, doth not appear. As to the dead. 
man's part, there ſeemeth to be no doubt, but the ordi- 
nary by the ſaid ſtatute may cauſe diſtribution thereof, 
And as to the widows and children's portions, the ſtatute 
provides that the cuſtom ſhall be obſerved as before: And 
it ſeemefh that the ordinaries within the ſaid province, 
even as all other ordinaries, before the making of the ſaid 
act, did exerciſe a power of compelling diſtribution, al- 
though the temporal courts would not allow the ſame to 
be lawful, and that was the cauſe of the act being made, 
And the act ſays, that All ordinaries, as well the judges 
« of the prerogative courts of Canterbury and York, a 
&* other ordinartes, ſhall have power to order and make juſt 
« and equal diſtribution.“ 

There is a caſe in 2 Vern. 47. 82. wherein the cuſtoms 
of the city of London and of the province of York did 
interfere; which was thus: E. 1688. Chomley and Chom- 
ley, A freeman of London died within the province of 
York, leaving a widow, and iflue two ſons and a daugh- 
ter; and an eſtate of about 50 l. a-year within the pro- 
vince of York deſcended on the elder ſon; and if the 
cuſtom of the province of York ſhould prevail, he would 
thereby be excluded from baving any ſhare of the per- 
ſonalty, which was about 20,0001. A bill was brought 
for the direction of the court, how and in what manner 
the perſonal eſtate ſhould be diſpoſed of. And the court 
was clearly of opinion, that the deceaſed being a freeman 
of London, the cuſtom of the city for the diſtribution of 
the perfonalty ſhould prevail and controul the cuſtom of 
the province of York; and that, notwithſtanding the 
cuſtom of the -province to the contrary, the heir ſhould 
come in for a ſhare of the perſonal eſtate : for the-cuſtom 
of the proyince is only local, and circumſcribed to a cer- 

tain 
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tain place; but that of London follows the perſon, though 
never ſo remote from the city, ; 


Upon the whole, fo far as can be eſtimated from the 
iſes, the courſe of diſtribution of inteſtates effects 
within the province of York ſeemeth to ſtand thus: 

1. If à perſon dieth inteſtate, leaving no wife, but an 
ly child; which child is heir at law, or advanced, or part- 
ly advanced, or not advanced : In all theſe caſes, it maketh 
no difference ; for one way or other ſuch child ſhall have 
he whole clear perſonal eftate, For ſuppoſing ſuch child 
to be heir at law; he ſhall have nothing by the cuſtom, 
but by the ſtatute he ſhall have the whole as next of kin- 
dred. If he is advanced ; he ſhall likewiſe have nothing 
by the cuſtom, but by the ſtatute in like manner he ſhall 
have the whole. If he is partly advanced ; he ſhall have 
one half by the cuſtom, there being no other child with 
whom to bring his partial advancement” into hotchpot ; 
and the other half by the ſtatute. So in like manner, if 
he is not at all advanced; he ſhall have one half by the 
cuſtom, and the other half by the ſtatute. 

2. If ſuch perſon hath divers children ; one of whom is 


heir at law, and the others are advanced. In this caſe, with 


reſpect to the cuſtom, it is as if he had no children: 
none of them can claim any thing by the cuſtom ; and 
(the younger children being ſuppoſed to be fully advanced), 
the heir at law by the ſtatute ſha'l have the whole. 

If ſuch perſon hath divers children, the firſt of which 
is 2 at law, the ſecond advanced, the third partly advanced, 
and the fourth not advanced : In this caſe, the child partly 
advanced and the child not advanced thall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto bringing his partial advancement 
into hotchpot; and the other half (which is the dead- 
man's part) ſhall be diſtributed by the ſtatute, equally 
amongſt all the ſaid children (the ſecond only excepted, 
who is ſuppoſed to be fully advanced already) ſhare and 
ſhare alike. But if the heir at law hath been advanced 
by his father, otherwiſe than by lands or as heir at law; 
he ſhall bring ſuch his advancement into hotchpot with 
his brothers and ſiſters, otherwiſe he ſhall have no diftri- 
butive ſhare by die ſtatute. . 

And note, that the repreſentatives of children dead are 
admitted by the ſtatute to a diſtributive ſhare of the dead- 
man's part in the place of the deceaſed child or children 
whom they repreſent ; but not ſo of the cuſtomary part, 


by the cuſtom. - 
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4: If a man hath @ wife and no child; ſhe ſhall have 
(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the dead- man's part) 
ſhall be diſtrivuted by the ſtatute; of which dead-man's 
part by the ſaid ſtatute ſhe ſhall have one half, and the 
other half ſhall go to the next of kindied to the deceaſed 
in equal degree: So that dividing the ſame into four; 
ſhe ſhall have three, and they ſhall have one. | 
But if although there be no child, yet there hath been a 
child, and there are, any legal repreſentatives of ſuch 
child deceaſed ;, then of the dead-man's part by the ſaid 
ſtatute the wiſe ſhall have but one third, and the ſaid re- 
preſcn/atives ſhall haye the other two thirds : So that di- 
viding the whole into bx parts, ſhe ſhall have four and 
they ſhall have two, * 
S. If a man hath @ wife and alſo a child or children, one 
of which children is heir at law, and the cthers are advanced ; 
n this caſe, with reſpect to the cuſtom, it is the ſame as 
if he had no child; and conſequently the wiſe ſhall have 


one half by the cuſtom, and the other half (being the 


dead-man's part) ſhall be diftributed by the ſlatute: of 
which dead-man's part by the ſaid ſtatute ſhe ſhall have 
one third, and the other two thi;ds ſhall go to the heir at 
law as aforeſaid : So that dividing the whole into fix 
parts, ſhe ſhall have four, and he ſha!] have two, 

6. If a man hath @ wife and alſo a child or children, any 
one or more of which children are nat advanced : by the cul- 
tom ſhe ſha!l have one third part, and the children not 
advanced ſhall have another third part, and the remaining 
third pait (being the dead man's part) ſhall be diſtributed 
by the ſtatute: of Which dead- man's part by the ſaid ſta- 
tute ſhe ſhall have one third, and the other two thirds 
ſhall be diſtributed amongſt the children in manner as is 
aforeſaid : So that dividing the whole into nine, ſhe ſhall 
have four and they ſhall have five. 

As for example: A man inhabiting within the province 
of York dieth inteſtate, leaving à clear | perſonalty of 
90001. ; and leaving a widow and four children; the firſt 
being heir at law to ſrechold lands, and having received 
likewiſe of his father in his lifetime 4001. to ſet him up in 
trade; the ſecond advanced, to the amount of 3000 l.; the 
third partly advanced, to the amount of 6001, ; and the 
fourth not at all advanced. The queſtion is, How this 
rſonalty ſhall be diſtributed? F irſ of all; The widow 
hall have one third part by the cuſtom, as her widow's 
portion, to wit, 3000 J. Another third part, by the ſaid 
| cuſtom, 
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cuſtom, ſhall be diſtributed amongſt the children; of 
which, the heir at law (as ſuch) by the ſaid cuſtom is ex- 
cluded from receiving any ſhare ; the ſecond ſon alſo, as 
being fully advanced, is excluded ; but hereunto the third 
ſon ſhall bring his partial advancement of 6001. into hotch- 
t, and then the third and fourth ſans ſhall divide the 
3600 1. equally between them; but the real benefit thereof 
to the third ſon will be but 12001. and to the fourth ſon 
18001. The remaining third part of the ſaid perſonalty, 
abich is the dead- man's part, ſhall be diſtributed by t 
ſtatute ; of which, by the ſaid ſtatute, the widow ſhall have 
one third, to wit, 1000 J.; and the reſidue, being 20001, 
ſhall be diſtributed equally amongſt the ſaid three children, 
namely, the heir at law and the third and fourth ſons 
{the beir at law being let in for ſo much by the ſtatute) ; 
and the ſecond ſon being ſtill excluded, as having receiv- 
ed more than his juſt proportion of his father's whole per- 
ſonal eſtate ; but hereunto the heir at law ſhall firſt bring 
his partial advancement of 400 | into hotchpot, and ſo the 
ſaid three children ſhall divide the whole 24001. equally 
amongſt them ; but the real benefit thereof to the heir at 
law will be but 400 l. and to the ſaid two youngeſt child- 
ren 800 l. each. So that of the whole clear perſonalty 
of goco l. the widow ſhall receive ——— xyoool. 
The heir at law — — 400 l. 
The ſecond child — — — ooo l. 
The third child — — — 20001, 
— — 


The fourth child 2600 1. 


— — — 


Total goool, 


7. If a perſon dieth inteſtate, leaving neither wife nor child, 
but a father living ; the ſame is out of the cultom, aud 
(ſuppoſing there is no repreſentative of any child deceaſed) 
then the father, by the ſtatute, as next of kindred, ſhall 
have the whole. 

But if, although there be no child, yet there hath been 
a child, and ſuch child deceaſed hath left any child or other 
deſcendent; then ſuch repreſentative of the child deceaſed 
ſhall receive the whole, in excluſion of the father. 

8. If the deceaſed leaveth neither wife nor child (nor re- 
preſentative of ſuch child as aforeſaid), nor father, but a mo- 
ther living; the ſame alſo is out ot the cuſtom, and by 
the ſtatute of the 1 F. 2. c. 17. every brother and ſiſter, 
and the repreſentatives of them, ſhall have an equal 25 
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with the mother: if there be ne brother nor ſiſter, no; 
repreſentative of any of them, then by the ſtatute of dir. 
tribution the mother (hall have the whole, as next of 
kindred. | 
9. If the deceaſed leaveth neither wife nor child (ner re. 


 preſentative of ſuch child as aforeſaid), nor father, nor mu- 


ther ; but leaueth brothers and fifters, and children of athe- 
brothers and ſiſters deceaſed ; this caſe alſo is out of the cul. 
tom; and by the ſtatute, the brothers and fiſters, and the 
children of the brothers and fiſters deceaſed, ſhall taks 
per flirpes, and not per capita; for the children of the de. 
ceaſed, being not equal in degree with their uncles and 


, aunts, do take in this caſe not in their own right, but by 


way of repreſentation of their parents deceaſed. 

10. But if a perſon dieth inteſtate leaving neither wife, 
nor child (nor repreſentative of ſuch child as aforeſaid), ny 
Father, ner mother, nor brother, nor fifter, but children of bro- 
thers and fiters ; in this cafe by the ſtatute they ſhall all 
take equally-per capita and not per ftirpes, becaule they do 
not come in by the right of repreſentation, but all as next 
of kindred in equal degree. | 

ir, If a perſon dieth inteſtate leaving neither wife ny 
ehild, nor repreſentative of ſuch child, nor father nor mother, 
ner brother, nor fiflcr, nor repreſentative of brother or ſiſter, 
But hath a grandfather or grandmother living; ſuch grand- 
father or grandmother ſhall come in before uncles and 
aunts by the ftatute, as next of kindred to the deceaſed. 


12. If a perſon dieth inteſtate leaving neither wife nor , 


child, nor repreſentative of ſuch child, nor father nor mother, 
nor brother nor /ifler, nor repreſentative of brother or fiſter, 
nor grandfather nor grandmother, but uncles or aunts, and 
children of uncles or aunts deceaſed : Theſe children are 
amongſt collaterals, and out of the ſtatute in the right 
of repreſentation, and ſhall take nothing; but the ſur- 
viving uncles and aunts ſhall have the whole as next of 


Eindred. 


13. If a perſon dieth inteſtate leaving none of the/e rela- 
tiom; the general rule by the ſtatute is, that the ſame 
ſhall go to the next of kindred in equal degree. 

14. If ſuch perſon hath ns kindred, it is out both of 
the cuſtom and che ſtatute ; and the ſame ſhall eſcheat to 
the king, or to the lord of the manor or other to whom 
the king hath granted it: for where no perſon can claim 


any property, there the king ſhall be intitled by his pre- 


rogative. 
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FINALLY, To all that hath been ſaid upon this ab- 
firuſe ſubject, it may afford ſome light to ſer forth what 
is the law of SCOTLAND in this particular; eſpecially as 
the whole kingdom of Scotland, when this cuſtom of the 
province of York took place, was within and a part of 
that province, Now the law of Scotland, with regard to 
wills, continues to this day, as it was in England within 
the ſaid province before the ſtatute of the 4 l. c. 2. viz. 
that the widow and children ſhall have a portion out of 
tie perſonalty, which the huſband or father cannot deviſe 
from them; and which in both places alike, the law ſtill 
gives to them in caſe of inteſtacy. And the general pro- 

rtions are the ſame in both places; only there is ſome 
difference in diſtributing the children's portion amongſt 
themſelves ; wherein the Scotch regulations incline more 
to the principle of equality, agreeable to what is one of 
the chief objects of our *. of diſtribution. Briefly, 


the law of Scotland is this: If a man dies, leaving 2 


widow, and no child ; his whole clear perſonal eſtate, 
otherwiſe called free gear, divides into two; one half 


goes to the widow, the other is the dead's part, that is, 


the abſolute property of the deceafed, of which he can 
makes his will, and which falls to his next of kin if he 
dies inteſtate. Where he leaves a child or children, but 
no widow z the children get one half as their /egitime, 
legal portion, or bairns part of gear; the other half is the 
de:d's part, which falls alſo to the children, if he has not 
otherwiſe diſpoſed of it by his will. If he leaves both 
widow and children ; the diviſion is tripartite: the wife 
takes one third by herſelf ; another falls ro the chiddren, 
and the remaining third is the dead's part, If he lea 
neither wife nor child; the goods ſuffer no diviſion, b 
all is dead's part. | 

Hitherto the cuſtoms agree. But in dividing the chil. 
dren's portion among themſelves, there is a difference: 
for whereas by the cuſtom of the province of York, the 
heir at law, if his inheritance be never fo ſmall, is ex- 
cluded from any ſhare of the filial portion; on the con- 
trary, in Scotland, it the heir finds it his intereſt to re- 
nounce his excluſive claim to the inheritance, and be- 
take himſelf to his ſhare among the reſt of the children, 
he may collate or communicate the inheritance with the 
other children, who in that caſe muſt collate the chil- 
dren's portion with him ; ſo that the whole is thrown into 
one maſs, and divided in capita amongſt. all of them. 
Upon which ground, if there is only one child, m— is 
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heir at law; he ſhall receive the children's portion: be. 
cauſe the law admits him to come in, where there are 
other children, on collating his inheritance. 

And for the like reaſon; Swinburne's notion of advance. 
ment, namely, that it ſhall be deemed either a full ad. 
vancement, or elſe no advancement at all, ſo as to in. 
title a child either to an entire diſtributive ſhare, or elſe 
wholly to exclude him, can here have no place. But in 
order to preſerve an equality, a child who has received a 
proviſion from his father, be it more or leſs, ſhall be ad. 
mitted, if he thinks it for his intereſt, to caſt his proviſion 
into hotchpot, and receive his proportionable ſhare of the 


- dividend with the other children. , 


But if from the deed of proviſion, the father's inten- 
tion ſhall evidently appear, to continue the receiver as a 
bairn in the houſe ; the proviſion is interpreted to be grant- 
ed as a præcipuum, without the neceſſity of collation, 80 
alſo a child is not obliged to collate an eſtate in lands 
given to him by his father ; becauſe the children's portion 
is not impaired by ſuch proviſion. 

But no filial portion is due to children foris-familiated, 


that is to ſuch as, by having renounced the filial portion, 


are no longer conſidered as bairns of ibe family, and ſo 


are excluded from any farther ſhare of the perſonal eſtate 


than they have already received. But as the right of le- 
gitime, or children's portion, is ſtrongly founded in na- 
ture, the \renunciation of it is not to be inferred by im- 
plication ;z neither by the child's carrying on an employ- 
ment by himſelf; nor by marriage; nor even by his ac- 
cepting a proviſion from his father, unleſs it ſpecially bear 
to be in ſatis faction of his filial portion. 

If he has renounced his ſhare of the filial portion, it 
has the ſame effect in favour of the other children intitled 
thereto, as if he were dead, and conſequently, the ſhare 


of the renouncer divides amongſt the reft : But he does 


not thereby loſe his right to the dead's part, if he does not 
renounce his ſhare in that likewiſe : nay, his renuncia- 
tion of the filial portion, where he is the only younger 
child, has the effect to convert the whole ſubjeR thereof 
into dead's part, which will therefore fall to the renouncer 
himſelf as next of kin, if the heir be not willing to collate 
the inheritance with him. | 

Alfa, no legitime is due to grandchildren, upon the 
death of their grandfather ; perhaps becauſe the immediate 
father is preſumed to have already received his juſt ſhare 
out of the effects of the deceaſed, Fr 
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And this collation, or bringing into hotchpot, takes 


lace only amongſt children: ſo that the widow is not 


obliged to collate any thing that hath been given to her 
by her huſband, in order to increaſe the children's portion 
25, on the other hand, the children are not obliged to col- 
late their proviſions, in order to increaſe her ſhare. 

With regard to the dead- man's teſtamentary part, where 
he makes a will, and therein appoints an executor, and 
doth not otherwiſe diſpoſe of the ſaid teſtamentary part ; 
if he executor nominated be a ſtranger, that is, one who 
has no legal intereſt in the perfonal eſtate, he is merely a 
truſtee, accountable to the next of kin, but he may te- 
tain a third of the dead's part, for his trouble in executing 
the teſtament ; in payment of which, any legacy that is 
left to him muft be computed, The heir in like caſe, 
if he be named executor, has right to the third as a 
ſtranger. But if one be named who has an intereſt in the 
perſonalty, he has no allowance, unleſs ſuch intereſt be 
leſs than a third, 

As to the payment of debts ; there are ſome which are 
called privileged debts; becauſe they are preferable in 
payment to any other. Under which name are compre- 
hended, medicines furniſhed to the deceaſed on his death 
bed ; phyſicians fees in that period; funeral charges, 
which include whatever is neceſſary for the decent per- 
formance of the funeral; the rent of his houſe; and his 
ſervants wages, for the year or term current at his death. 
As to the reſt; all creditors who ſhall, within fix 
months after the death of the debtor, enter a legal claim, 
ſhall be preferred pari paſſu with thoſe who have done 
more early diligence : which prevents colluſion, and con- 
ſelſing of judgments, in favour of ſome creditors, and 
to the excluſion of others. ( Erſtine's Law of Scotland, 
Book 3. Tit. 9.) | 


v. Of the cuſtom within the principality of Wales. 


By the 27 H. g. c. 26. whereby lands and other here- 
ditaments within the principality and dominion of Wales, 
were made to be inheritable after the manner of the Engliſh 
tenure, it is provided nevertheleſs, that lands tenements and 
hereditaments, lying within the ſaid prin ipality and dominion, 
which have been uſed time ou of mind, by the laudable cuſtoms 


of the country, to be departed and departable among jt * 
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heirs male, Pall ſo continue and be uſed, in like form faſpim 
and condition, as if this act had never bein made. 

And this is to be underſtood, as it ſeemeth, of the lang; 
in thoſe parts of Wales, where the Conqueror never came, 

But by the 34 & 35 H. 8. c. 26. Al lands tenimny; 
and bereditaments within the dominion of Wales, ſhall be taken 
uſed and holden as Engliſh tenure, to all intents, according 
to the common laws of England; and Hall not be partahl, 
among heirs male after the cuſtom of gavelkind, as heretofy, 
in divers parts of Wales hath been uſed and accuſtomed. (ln 
like manner as gavelkind lands in Kent had been diſgz. 
velled by the ſtatute of the 31 H. 8. c. 3. and a private 
ſtatute made in the 2 & 3 Ed. 6.) 

And by the + & 8. e.38. it is enacted as followeth: 
Whereas in ſeveral counties and places within the principality 
of Wales and marches thereof, the widows and younger 
children of perſons dying inhabitants therein have often claimed 
and pretended to be intitled to a part of the goods and chattel 
of their late huſbands or fathers, called their reaſonable part, 
y virtue of a cuſtom or other uſage, notu ith/landing any diſ- 
poſition of the ſame by their buſhands and fathers laſt will 
and teflaments, or by deed in their lifetime, and notwith/land. 
ing a competent jointure made for the livelihood of the ſaid 
widows, whe: eby great troubles diſputes and expences concern- 
ing ſuch cuſtom bave been occaſioned ; for remedy thereof, it i 
enacted, that it all be lawful for any perſon inhabiting or 
refiaing, or u ho ſhall have any goods or chattels within the 
principality of Wales or the marches thereof, by their loft 
wills and teſtaments to give bequeath ond diſpoſe of all and jm- 

gular their goods chattels debts and other per ſonal eflate to their 
executors or to ſuch other perſons as they ſhall think fit, in a1 
large and ample manner as by the laws and flatutes of this 
realm any perſon may give and diſpoſe of the ſame within any 
other part of the prov nce of Canterbury or elſewhere ; and 
that the widaws, children, and other the kindred of ſuch teſ- 
tator, ſhall be barred to claim or demand any part of the 
goods chattels or other perſonal eflate of ſuch teflator, in any 
other manner than as by the ſaid laſt wills and teſtaments in 
limited and ap pointed; any law, flatute, cuſtom, or uſage i 


the contrary notwithſtanding. ſ. 1, 


[III. Cen- 


on 


Wills, Diſtribution. 
III. Concerning the lamp duties chargeable on le- 


gacies, and the diſtributive ſhares of an inteſtate's 


eftate. 


The following table exhibits the ſtamp duties chargeable 
on legacies and diftributive ſhares of an inteſtate's eſtate, 
(which ſtand upon the ſame footing,) according to the 
different acts of parliament by which they are impoſed. 


Where the amount does not exceed 20). 

All perſons, excepting wives, C. s. d. | 
children, and grandchildren © '5. 0 j 20 Cl. 3. c. 28. 
Wives, children, and grund- 23G. 3. c. 58. 
children - © 0 2 6 20 G. 3 Co 28, 


Where the amount does exceed 201. 


1. Wives, children, and 
grandcbildren, if under 


100). — * © 5 0 20 G. 3+ C. 28. 
— for 100l. or any 
larger ſum - 1 © © 


2. Huſbands, parents, and 
the royal family, if under 
100). - - © 10 © 
for 1001. - 2 © © 
— — and for every fur- 
ther 1001. under 400l. an 
additional 208. 
—— for 400l. - 6 Oo © 23G. 3. c. 58, 
—— and for every fur- | 
ther 1ool. an additional 
40s. 29 G. 3. c. 51. 


3. Brother, filter, or their 4 
deſcendant: — — 2 per cent. 


4. Fathers or mothers bro- 
ther or „iter, or their de- 
fſeendants = = 3 per cent. 
5. Grandfathers or grandl- 
mothers brother or ſiſter, 
or their deſcendants - 4 per cent. 36 G. 3-6 32. 
6. Other collateral rela- 
tions and ſtrangers in 
blood - — 6 fer cent. 


The above per centage duties are not only chargeable 


on every legacy, but alſo on every clear reſidue of 2 — 
0 | : n 
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ſonal eſtate of the value of 1ool. after deducting debts, ſu- 
neral expences, and other charges, and ſpecific and pecu- 


cuniĩary legacies. =—_—_ 


By the 36 G. 3. c. 52. Theſe duties, are to be under the 
management of the commiſſioners of ſtamps (/ 3.), and 
are to be paid by the executors or adminiſtrators ; who 
are to retain the amount of them and deduct it from the 
legacies; in default of which it ſhall be a debt from both 
parties to the king (/ 6.). If legatees refuſe to accept 
their legacies, the duty deducted, the court in which a ſuit 
is inſtituted, may order them to pay coſts (/ 24.) And if 
a ſuit be inſticured concerning an adminiſtration or the 
payment of a legacy, the court ſhall provide for the pay. 
ment of the duty (/ 25.), No payment of any legacy 
or diſtributive ſhare of an eſtate. ſhall be made without 
a receipt duly ſtampt (5), exprefling the date, teſtator or 
inteſtate, executor or adminiſtrator, legatee, value of the 


legacy, and amount of the duty, under penalty of 101. per 


centum on the legacy, &c, from the perſon paying and the 
perſon receiving; nor ſhall any receipt be available ualeſ 
duly ſtampt, or any evidence of payment or ſatis faction of 
a legacy be received unleſs the actual payment of the duty 
be firſt proved, for which a copy in the entry in the 


books of the commiſſioners of -ſtamps, of ſuch pay- 
ment, ſhall ſuffice; and receipts ſhall be brought within 


21 days after date to ſome office appointed by the com- 
miſſioners, where the duty being paid, the proper officer 
ſhall acknowledge at length the receipt of the ſame (/ 27, 
28, 29. But receipts may be ſtampt within 3 months 
of the date upon payment of the duty, and 1ol. per centum 
upon it as a penalty; within which time, if no ſuit be in- 
ſtituted, an unintentional miſtake may be rectified by the 
commithoners (/ 29, 30.). Executors, previous to retain- 
ing their own legacies, are to tranſmit to the commiſſioners a 
note containing the particulars of ſuch legacy, and the duty 
which they offer to pay thereon ; and the commiſſioners ſhall 
aſſeſs the duty thereon, and the proper officer ſhall give a 


ſtampt receipt for the ſame; and perſons negleRing to pay 


—_—. 
—— —_— 
— 


(4) By former acts the duty was not upon the payment of the 
legacy, but upon the receipt, which, in many caſes, the execu- 
tor could not compel the legatee to give. See Green v. Crofts, 
2 H. Bla. 30. But the 36 G. 3. c. 52. . 36. puts receipts for 
legacies, under former ſtamp- acts unrepealed, upon the ſame 


footing with thofe required by that act. 
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the duty within 14 days after it ought to have been paid, 
forfeit treble the value. / 35. 1 

All gifts by will of perſonal eſtate, though charged on 
real eſtate, except they be ſatisfied out of the realty, and 
all donations mortts cauſa, are to be deemed legacies within 
the intent and meaning of the act. .. 7. 

If a legacy be refunded, the duty ſhall be repaid. /. 34. 
And if any authority to adminiſter be repealed, duties im- 
properly paid under it ſhall be repaid; but if they ought 
io have been paid, they ſhall be allowed in account with 
the rightful executor. // 37. 

A penalty of 5ool. is impoſed on perſons altering re- 
ceipts ; perſons twearing falſely and corruptly before the 
commiſſioners of ſtamp-duties or land-tax ſhall be guilty 
of perjury, and forging ſtamps ſhall ſuffer death. /. 38, 


39, 40. 


The following are the modes of aſcertaining the value 
of the different legacies ſpecified in the act, and the duty 
chargeable thereon: | 

1. ANNUITIES. The act contains tables to aſcertain 
the value of annuities held on a ſingle life, the joint con- 
tinuance of two lives, and for a given number of years; 
alſo rules for inferring the value of annuities held on the 
longeſt of two, the joint continuance of three, and the 
longeſt of three lives. The value of the annuity being 
thus aſcertained, the per centage duty upon the groſs ſum 
is to be charged according to the degree of proximity 
of the annuitant to the deceaſed, and the amount of it to 
be paid by four equal payments, the firſt of which ſhall be 
made before or on completing the payment of the firſt 
year's annuity, and the three others before or on com- 
pleting the reſpective payments of the annuities for the 
three ſucceeding years; and receipts according to the act 
ſhall only be required for theſe. four, and not for inter- 
mediate payments; or, if the annuity determine by the 
death of any perſon before four years payment have become 
due, for ſo many payments as ſhall actually have accrued, 
(JS & 27:) The value of the annuity is to be calculated 
without regard to any contingency beſides the death of a 
perſon ; but in caſe an annuity ſhall at any time determine 
upon any other contingency than the death of a perſon or 
perſons, ' not only all future payments of the duty ſhall 
ceaſe, but it ſhall be lawful for thoſe who ſhall have paid 
any duties which ſhall have previouſly become due, to 
apply for and obtain a return of ſo much of the duty ſo paid 
as will reduce the ſame to the like duty as would have 

Ver, IV, Ii been 
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been payable by them for ſucbannuity, calculated according 


to the term for which the ſame ſhall have endured : which 
abatement the commiſhoners are to calculate according to 
the tables, and to return from the monies collected by the 
duty. 72 8. 

If the annuity be charged on a legacy, the duty on the 
annuity ſhall be paid as above by the perſon entitled to 
the legacy, and ſhall be retained by him out of the fir 
four years payments of the annuity : and the duty on the 
legacy charged with ſuch annuity ſhall be calculated on 
the value of ſuch legacy, after deducting the value of ſuch 
annuity, /. 9. | 

If an annuity be directed to be purchaſed, the duty ſhall 
be calculated upon the ſum neceſſary to purchaſe it ac- 
cording to the above-mentioned tables: and the annuity 
to be purghaſed ſhall be reduced in proportion to the 
amount 54 duty, ſuch reduction to be calculated in 
anner as the duty : and the purchaſe of ſuch 
reduced annuity with the payment of ſuch duty ſhall fa. 
tisfy and diſcharge ſuch legacy as fully as if an annuity 
bad been purchaſed equal in amount to the annuity di- 
rected to be purchaſed, , 10. 


2. LEGACIES, THE VALUE or Wich CAN ONLY BE 
ASCERTAINED FROM TIME, TO TIME. The duty ſhall 


be charged on the ſeveral ſums of money ot effects, which 


ſhall be applied from time to time for the purpoſes direQ- 
ed by the will, as ſeparate and diſtin legacies ; and (hall 


bꝛ paid out of the fund applicable for ſuch purpoſes. ſ. 11. 


3- LeGaACits GIVEN IN SUCCESSION. If the different 
perſons who take in ſucceſſion are chargeable with duties 
at one and the ſame rate, the duty ſhall be charged as in 
the caſe of a legacy to one perſon ; and ſhall be paid by 
the executor upon payment of the money to truſtees, or if 
there are no truſtees, upon payment to any of the legatees, 
of the whole or part. But if the legatees are chargeable 
with different rates of duty, ſo that one rate cannot be im- 
mediately charged, eſtates for ſiſe, and other temporary in- 
tereſts, ſhall be charged as annuities ; other partial in- 
tereſts, as if they were not taken in ſucceſſion; and perſons 
who ſhall become abſolutely entitled, as if they had taken 
immediately; and the duties ſhall be chargeable when the 
legatees ſhall receive or begin to enjoy the benefit of their 
legacies, and ſhall be paid by the executors of the will, ot 
truſtees, if the property ſhall be veſted in truſtees, or per- 
ſons enjoying the property out of which the partial in- 
tereſts arile (according as the caſe may be); alt of * 

a 


Mills. Diſtribution. 


ſhall be debtors for the ſame to the king, his heirs and ſue- 
ceſſors. /. 12 & 13. 


4. PLATE, FURNITURE, and other articles not yielding 
an income, whilſt given to be enjoyed in kind, are not 
liable to any duty; but when the intereſt becomes ab- 
ſolute, or they are actually ſold, the duty ſhall be charged 
as if the articles had been originally given with power to 
ſell, and ſhall become the debt of the perſon ſelling or 
-aving abſolute power therein. / 14. 


5. LEGACIES IN JOINT-TENANCY, Joint-tenants are 
to pay in proportion to their intereſts ; and if by ſeverance 
or ſurvivorſhip they ſhall become entitled to a larger in- 
tereſt than that for which they have paid, ſhall be charged 
as if the property to which they ſo become entitled had 
originally been given for their benefit. , 16. 


6. LEGACIES SUBJECT To BE DEFEATED BY CONTIN= 
GENCIES, ſhall pay as if abſolute, But if ſuch legacy, 
upon the happening of the contingency, go over to a per- 
ſon who, had he taken immediately, would have been 
chargeable with a higher rate of duty, he ſball pay the 
difference. / 17. | 


7. LeGacies SULJECT ro A POWER OF APPOINT= 
MENT. If the objects of the power are ſpecially deſcribed, 
all perſons taking ſubject to, under, or in default of ſuch 
appointment, when they ſhall ſo reſpectively take, ſhall be 
charged as if the ſame intereſts had been given in a fimilar 
courſe of ſucceflion, Where the power is general and 
abſolute, if the /property ſhall in default of appointment 
belong to the per ſon to whom the power is given, it ſhall 
be charged as an abſolute gift; but where the intereſt is 
limited and an abſolute power is given to a perſon to 
whom in default of an appointment the property will not 
belong, upon the execution of ſuch power the property 
ſhall be charged in the ſame manner as if it had been im- 
mediately given to the perſon having and executing ſuch 
power, after allowing any duty already paid in reſpect of 

it. J 18. ö 
8. PERSONALTY DIX ECT ED TO BE APPLIED IN THE 
PURCHASE OF LAND, ſhall be charged with duty as per- 
ſonal eſtate ; except where it is to be“ enjoyed in ſueceſ- 
ſion, and then, if it is not actually laid out in land, each 
perſon entitled thereto in ſucceſſion ſhall pay as if it bad 
not deen directed to be applied in the purchaſe of land. 
| Iiz But 
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But no duty ſhall be paid after it has once actually been 
applied in the purchaſe of land; but if any perſon or per- 
ſons, before it has ſo actually been applied, become entitled 
to a real eſtate of inheritance in poſſeſſion in the land to 
be purchaſed there with, or part thereof, they ſhall pay the 
ſame duty as if abſolutely entitled thereto by bequeſt, as 
perſonal eſtate, which duty ſhall be paid out of the fund 
to be applied in ſuch purchaſe, / 19. 


9. ESTATES PUR AUTER VIE, applicable by law in the 
ſame manner as perſonal eſtate, ſhall be charged with the 
ſame duties as perſonal eſtate. / 20. 


10. Monty LEFT TO PAY THE DUTY OF A LEGACY 
ſo that the Jegacy may paſs free of duty, ſhall not be 
charged with duty as a legacy itſelf, / 21. 


11. PROPERTY NOT REDUCED TO MONEY. Specifick 
legacies and reſidues not reduced to money are to pay 
thus: The executor or legatee may ſet a value upon the 
ſame, and offer the duty, or require the commiſſioners to 
appoint a perſon to ſet a value at their expence. If the 
commiſſioners are not ſatisfied with the duty offered, they 
may appoint a perſon to appraiſe the effects, and may re- 
quire the duty upon the value ſet by him; but the party 
by whom the duty is payable may appeal to the next meet- 
ing of the commiſſioners of land · tax, if ſuch meeting be 
not within 14 days, otherwiſe to the next enſuing meet- 
ing, giving ſix days notice; whoſe judgment ſhall be 
final. And if the duty fo aſſeſſed by the commiſſioners 
ſhall exceed the duty offered and. refuſed by them, the 
party by whom it is payable ſhall bear the expences of 
the appraiſement and other proceedings. If the lega- 
tees and perſons having the burden of the execution of 
the will differ as to the value of the legacy, it ſhali on the 
application of either party be aſcertained in the ſame man- 
ner by the commiſſioners of ſtamp-duties, or if 10 miles 
from London by their deputies, ſubje& to a ſimilar appeal 
to the commiſſionets of land-tax. / 22. 


12. LEGACIES SATISFIED OTHERWISE THAN BY PAY- 
MENT OF MONEY. Theduty in this cafe ſhall be charged 
on the amount or value of whate-er is given in fatisfac- 
tion. But if a legacy is made in ſatisfaction of another 
legacy, the duty ſhall not be charged on both, but on the 
ſubject yielding the largeſt duty. / 23. 11 


13- WHERE, BY REASON OF INFANCY OR ABSENCP, LE- 


GACIES CANNOT BE PAID, the executor, after deducting 
| the 
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the duty, may pay the legacy into the bank of England, 
with the privity of the accountant- general of the court of 
ehancery, by whom it ſhall be placed in the 3 per 

cents. to the account of the perſons entitled thereto; to 
a whom it ſhall be transferred on application to the court of 
d chancery in a ſummary way, and the court may make 

other orders in ſuch caſe. J. 32. | 


14. WHEN THE DUTY MAY BE COMPOUNDED FOR, 
fat the end of two years it ſhall appear to the commiſ- 
fioners of the ſtamp-duties, that it will require time to 
collect the outſtanding debts and effects of the deceaſed, 
. or that it will be difficult to aſcertain the amount of the 
clear reſidue, the parties, with the conſent of the commiſ- 

ſioners, may apply to the courts of exchequer in England 
and Scotland for leave to compound the duty, ſtating 
upon oath the particulars of the eſtate for which the com- 
poſition is intended to be made; and alſo whether they 
know of any other outſtanding property of the deceaſed. 
And the courts may appoint a proper perſon to ſet a va- 
lue on the eſtate, and to adjuſt the duty which under all 
the circumſtances ought juſtly and reaſonably to be paid 
for the ſame; which ſettlement and adjuſtment if the 
court confirm, it may order the duty to be accepted, 
But the full duty (under all the former penalties of the 
ad) ſhall be charged and paid for every part of the eſtate 
other than what is ſpecified in the affidavit of the perſons 
applying to the court, and included in the valuation upon 
which the compoſition ſhall have been made. / 33. 


VIII. Account. 


I. JF is for the moſt part every where within this realm Executor's oath 
obſerved, that the executors promiſe to the ordinary do ct. 

by their oath, to make a true and perfect account, when= 

ſoever they ſhall be thereunto called by the ſaid ordinary. 

Swin, 466, 467. 

2. By the ſtatute of the 22 & 23 C. 2. c. 10. The ad- Aiminitrator's 
miniflrator ſhall give bond ta make or cauſe to be made a true —_— N88 
and j aſs account of his adminiſiration, at a day in ſuch bond N 
ta be expreſſed; and all the reſidue of the goods chattels and 
credits which ſhall be found and remaining upon the ſaid 
adminiftrator's account, the ſame being firſi examined and al- 
lowed of by the eccleſiaſtical judge or judges for the time being, 
to deliver and pay unte ſuch perſon or perſons reſpectively, 7 

| 13 i 
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the ſaid judge or judges by his or their decree or ſentence ſhall 
limit and appoint. 
Pefore whom 3. An account muſt be paſſed before the ſame judge, 
8 or his ſurrogate or ſucceſſor, that grants the adminiftra. 
* tion: By Dr. Betteſworth. Flay. 37. 
Ordinary's 4. Dr. Swinburne ſays, Albeit it ſeemeth, that the exe. 
1 cutor is not tied to make an account to the Agataries or 
* ereditors extrajudicially ; yet he ſuppoſeth that at the in- 
ſtance or promotion of ſuch legataries and creditors, he 
may be compelled to render an account to the ordinary 
judicially. Stoin. 466. f 

But that an executor may exact an account of his co. 
executor extrajudicially, but not in judgment [that is, in 
the ſpiritual court]; but the ordinary may call them 
both, or either of them, to a judicial account. Stuin. 
466. 

Ordinary's 5. By the ſtatute of the 31 Ed. 3. ft. 1. c. 11. In caſ⸗ 
oo » torn where a man dieth inteſtate, the ordinary ſhall depute the next 
tor, and moſt +7 $1 friends of the deceaſed perſon to adminiſter his 
goods ; which deputies all have an action to demand and rew- 

ver as executors the debts due to the perſon inteflate in the king's 

court, for to adminifler and diſpend for the ſoul of the dead; 

and fhall anſwer alſo in the king's court to other to whom the 

aid dead perſon was holden and bound, in the ſame manner as 

executors ſhall anſwer. And they ſhall be accountable to the 

ordinaries, as executors be in the caſe of te/lament, as well of 

| the time paſt as the time to come. 

And by the ſtatute of the 22 & 23 C. 2. c. 10. The 
ordinaries ſhall and may proceed and call admini/irators is ac- 
count, for and touching the goods of any perſon dying inte/late; 
and upon hearing and due conſideration there ,, order and make 
juft and equal diftribution of what remaine... clear (after all 
debts, funerals, and juſt expences of every ſort firſi allowed 
and deducted; and the ſame diſtributions decree and ſettle, 
and compel ſuch admini/trators io obſerve and pay the ſame by 
the due courſe of his majeſly's ecelefiaſtical laws: ſaving to every 
one ſuppoſing him or themſelves aggrieved, their right of appeal, 
as was always in ſuch caſes uſed, ; 

But by the ſtatute of the 1 F. 2. c. 17. it is provided, 
that uo admini/trator ſhall be cited according to the ſaid aft of 
the 22 & 23 C. 2. c. 10. to render an account of the perſonal 
e/iate of his inteſtate (otherwiſe than by an inventory or inven- 
tories thereof ) unleſs it be at the inſtance or proſecution of ſome 
perſon in behalf of a minor, or having a demand out of ſuch 
per ſonal efiate a5 @ creditor or next of tin, nor be compellabie ia 

. » account 


* 


WMMills. Account. 487 


account before any the ordinaries or juages by the ſaid aft im- 
ered and appointed to take the ſame, otherwiſe than as is 
aforeſaid, any thing in the ſaid att to the contrary notwith- 


b anding. 1. 

6. The creditors to whom the teſtator did owe any parties intereſted 
: thing, and the legataries to whom the teſtator did de have notice. 
, bequeath any thing, and all others having intereſt, 
g are to be cited to be preſent at the making of the ac- 
. count: otherwiſe the account made in their abſence, 
and they never called, is not prejudicial unto them. 


Sin. 468. 
And foraſmuch as proofs made upon the account, at 


the inſtance of ſome one or more perſons having intereſt, 
do not bind others who are no parties to the ſuit; there- 

fore, to prevent multiplicity of actions, it behoveth the 
executor or adminiſtrator, when he is cited by any one 
of the parties to render an account, to cite the next of 
kindred in ſpecial, and all others in general, having or 
pretending to have intereſt in the goods of the deceaſed, 
to be preſent if they think fit at the rendring and paſſing 
of the account. And then, upon their appearance, or 
contempt in not appearing, the judge will proceed 
to give ſentence, and the account thus determined will 
be final. And this is expedient to be done, whether at 
the inſtance of any party or not; becauſe the witneſſes 
otherwiſe might be dead before calling for the account ; 
and hereby the executors or adminiſtrators of the ac- 
countant are freed from giving any further account, 
which they might not be ſo well able to do, becauſe 
they are not ſuppoſed to have been privy to the receipts 
and diſburſements of their teſtator or inteſtate, 1 Ougbt. 
354» 5» 6. * 

. If any perſon having intereſt (as, for inſtance, the Manner of paſt- 
ſon of the deceaſed, a legatary, creditor, or the like) ſhall ing the accounts 
call the executor or adminiſtrator to exhibit a true full 
and perfect inventory of the goods of the deceaſed which 
have come to his hands, and to give an account of his 
adminiſtration thereof; he who is called in ſuch caſe, 
is bound perſonally to exhibit ſuch inventory and ac- 
count, and (if the adverſe party demand it) to take a 
corporal oath of the truth thereof; notwithſtanding 
that at another time perhaps an inventory hath been 
exhibited ex officio mero of the judge, and in the abſence 
of the party, and an account given upon oath. 1 Ought, 
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And this inventory is not to be exhibited under pra, 
teſtation (as when an inventory is exhibited in common 
form, and not at the inſtance of the party) but abſolutely 
and directly, for a full true and perfect inventory of all 
and every the goods of the deceaſed, which have come 
to the ſaid accountant's hands fince the death of the 
deceaſed. And if he ſhall exhibit a falſe or imperſe& 
inventary or account upon his ſaid oath, he ſhall be guilty 
of perjury. Id. 346. N ä 

And the adverſe party ſhall be at liberty to diſprove or 
object againſt ſuch inventory and account. Id. 347. 

And he ſhall make due proof of every payment, that 
is to iay, of lefler ſums by his oath, and of greater 
ſums by other proofs, ſuch as the ordinary ſhall allow. 
Swin. 407. | 

Particularly, for ſums under 408. his own general oath 
as aforeſaid ſhall be allowed as ſufficient ; provided that 
there ſhall appear no falſhood, or fraudulent diviſion of 
ſums ; for ſometimes accountants (knowing that all ſuch 
ſmall ſums will be allowed to them upon their ſaid oath) 
will divide greater ſums into leſs: But if there appear na 
fraud, ſuch ſmall ſums ſhall be allowed to them as afore- 
ſaid, to avoid expences in proving the ſame, and becauſe 
it is preſumed that the accountant will not forſwear him- 


ſelf for obtaining the allowance of ſuch little matters, 


1 Ougbt. 347, 8. 

But after the death of the executors or adminiſtrators, 
ſuch leſſer ſums as aforeſaid ſhall not be allowed upon 
the oath of their executors or adminiſtrators ; for this can 
only be done on the oath of thoſe wha laid out the money. 
Id. 347. | 
8. The executor or adminiſtrator ſhall be allowed all 
reaſonable expences, as well in law-ſuits, as for other 
honeſt purpoſes : and this reaſonableneſs of expences to 
be ſuch, as that he may receive thereby neither profit nor 
loſs. Lind. 178. 

And therefore he ſhall be allowed his expences in ſe- 
cular courts over and above ſuch coſts as were allowed 
there. Floy. 37. 

9. Where an executor puts out money upon a real ſe- 
curity, which at that time there. s no reaſon to object 
to, and after wards ſuch ſecurity proves bad ; be ſhall not 
be gecountable for the loſs. 1 P, Till. 141. 

0 if the executor pay ihe allets into the hands of 
2 banker his co-executo!, whom the teſtator uſed to Ivey 
, wit 


* 
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with his money ; after which the banker fails ; the ex- 
ecutor ſhall not be chargeable with the loſs. 1 P. /i ill. 


Phe After due examination of the account as aforefaid, 
the ordinary finding the fame to be true and perfect, may 
pronounce for the validity thereof; and the executor or 
adminiſtrator ought to be acquitted and diſcharged from 
further moleſtation and ſuits, neither ought they to be 
called by the ordinary to any farther account. Stn, 469. 

And by the ſtatute of the 1 Ed. 6. c. 2. All acquittances 
of and upon accounts made by the executors adminiſtrators or 
colleftors of goods of any dead perſon, ſhall be made in the name 
and with th» flile of the king, as it is in writs original or 
judicial at the common law : and the teft thereef ſhall be in 
the name of the archbiſhop or biſhop or other having eccleſiaſtical 
juriſdiction. 

11. A party praying an account, having an intereſt, is 
not to be condemned in coſts; unleſs he object thereto, 
and fails in his proof. Fley. 38. 

12. M. 35 C. 2. Brown and the archbiſhop of Canter- 
bury againſt Willis. An action of debt was brought upon 
3 bond conditioned for the payment of 300 l., wherein 
one Brown was bound to the archbiſhop, that the admi- 
niſtrator of T. S. ſhould truly adminiſter, and exhibit a 
true inventory of the inteſtate's eſtate, and give a juſt ac- 
count of his adminiſtration, The defendant pleaded, that 
he had exhibited a true inventory, and given a juſt account. 
The plaintiff replied, that the inteſtate owed 2001. to E. G. 
by bond, and that his goods to that value came to the 
adminiſtrator's hands, and affigns breach in not paying 
that debt, And upon a demurrer to this application, the 
plaintiff had judgment. But it was reverſed in the ex- 
chequer chamber ; becauſe the breach was not within the 
meaning of the condition of that bond. Lutiv. 882. 

H. 6 An. Archbiſhop of Canterbury and Willis, In 
debt upon a bond entered into by an adminiſtrator to the 
ordinary, upon taking letters of adminiſtration, the queſ- 
tion was, Whether an adminiſtrator by virtue of this 
obligation was bound to go, and give in his account in 
the ſpiritual court, without being cited ? And by Holt 
chief juſtice, who delivered the opinion of the court. 1. 
le appears by the ftatute of Ed. 3. that an executor was 


— 
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(e) Vide ſupra, Adminiſtration, 22. 
| compellable 


Diſcharge, 


Coſts, 


Whether the 2d. 
miniftration 
bond ſhall be put 
in ſuit for debts 
not paid (c]. 


Mills. Account. 


compellable to account before the ordinary, and ſo wa 
an adminiſtrator: but that the ordinary was to take the 
account as given in, and could not oblige them to prove 
the items of it, nor (wear to the truth of them. 80 it 
was if a creditor ſued in the ecclefiaftical court; for he 
had a proper remedy at common law. But if a legatee had 
| ſued for an account in the eccleſiaſtical court, the defend. 
ant before the ſtatute was compellable to prove the whole 
account; for the legatee had no other remedy, and the ec- 
cleſiaſtical court which had a juriſdiction of legacies could 
not otherwiſe do right: Yet in ſuch a caſe, if the exe. 
cutor would pay him, he could not ſue farther, for he 
had right done him, and the executor was not liable, but 
of neceſſity that right might be done. 2. A perſon in- 
titled to diſtribution on the 22 C. 2. is in conſequence in- 
titled to ſue for an account as a legatee was ; for the next 
of kin is a legatee by the ſtatute, and as a ftatute-legatee 
ſhall have the ſame remedy as the other legatee might be- 
fore the ſtatute. The condition of an arbitration bond was, 
to account when required: therefore he was not to ac- 
count before he was legally cited, which could not be e 
officio ; and therefore the ſtatute of F. 2. whereby the or- 
v10ary is prohibited from citing him in ex officio, had really 
no effect at all, for the law was ſo before : But ſince 
the ſtatute of C. 2. the condition of adminiſtration bonds 
being, that he account at a day certain, he muſt account 
accordingly at his peril, and that without citation or ſuit, 
and this account muſt be in court; and if he comes at 
the day, and no court is held, he ſhall be excuſed ; for 
he may plead he was there ready, and no court held. But 
then this account is not examinable, unleſs a party in- 
tereſted comes in and controverts it. And whereas by 
the words of the condition he is to adminiſter well and 
truly, that ſhall be conſtrued in bringing in his account, 
and not in paying the debts of the inteſtate ; and therefore 
the creditor ſhall not take an aſſignment of the bond and 
ſue it, and aſſign for breach the nonpayment of a debt to 
him, or a deva/iavit committed by the adminiſtrator, for 
that would be endleſs, and the bond doth not extend to 


that. 2 Salk. 315, 316. (d) 


— 


2 * — 


(4) The ordinary, after an adminiſtrator has exhibited an 
inventory, cannot compel him to account except ad inſtantiam 
partis. But the commiſſary or other obligee of the adminiſtra- 
tion bond may even without citation ſue the adminiſtrator — 
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perſonal gate, of A. B. late of C. in the county of 


Wins, 


Form of an inventory. 


A true and perfect inventory of all the goods, chattels, and 


and dioceſe of — yeoman, deceaſed, made by us whoſe 
names are hereunto ſubſcribed, the day of in 
the year of our Lord 
I. 8. d. 
His purſe and apparel —— — 15 © © 
Horſes and furniture — 20 © 0 
Horned cattle — — os 
Sheep — — 20 0 0 
Stoin: — — — o 13 Oo 
Poultry — — 8 $42 
Plate and other houſhold goods — 18 © o 
One leaſe of &c. — — J o o 
Rent in arrear — — IF” 0-8 
Corn growing at the time of his death 12 © © 
Hay and corn — 10 © © 
Ploughs and other implements of huſbandry 6 10 © 
Debts — — 100 © © 
Total 284 6 4 
Other debts ſuppoſed to be deſperate = 25 2 6 


Debts owing by the deceaſed 2501. 
Appraiſed by us, the day 


ond year above written : 
A. B * 
C. D. 


— — 


the bond at law, and aſſign for breach that he did not deliver 
a true and perfect inventory; and if a creditor by indemni- 
ſying the commiſſary procure an aſſignment of the bond, and 
ſue the adminiſtrator or his ſureties on the like breach and ob- 
tain a verdict, the penalty of the bond ſhall ſtand as a ſecurity 
for his debt and coſts. Grierfide v. Benſon, 1 Att. 248. S. P. 
Biſhop of Canterbury v. Hawſe, Cowp.140. ; in which caſe Lord 


Mansfield expreſſes a ſtrong opinion, that the ordinary ex de- 


bito; juſtitiæ ought to permit a creditor, as well as the next of 
7 to put the bond in ſuit, he being equally intereſted (as far 
as his debt reaches) in the adminiſtrators delivering in a true 
inventory of the effects. T'bat a bond given by the ſervant of 
a company trading abroad to collect the effects of perſons dying 
in their ſettlements is good in law, ſee 6 T. Rep. 588. and /u- 
pra, Adminiſtration in Ane. 
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Wills, 


Form of a will of lands. 


IA. B. of C-— t# the county of ——— yeoman, do male 
this my laſt will. Firſt, I give and deviſe unto C. D. of — 


all and every my meſſuages, lands, tenements, and hereditamenii 


with the appurtenances, whereof 1 am ſerſed in fee, ſituate lying 
and now or late 


an — — 


or one of them, their or one of their aſſigns, leſſees, or under 
tenants; To have and to held all and every the ſaid meſſuages, 
lands, tenements, and hereditaments, with the appurtenances, 


and being in in the county of 
in the ſeveral tenures or occupations of 


to him the ſaid C. D. his heirs and aſſigns for ever. 


Alfo, 1 give and deviſe to my ſon (3. B. all that my freehil] 


land hing in a field called ——-— field, near unto To 

hold unte the ſaid I. for term of his life, and after his deceaſe 
to my granddaughter E. B. her heirs and aſſigns for ever. 

Alto, I give and deviſe unto I. K. of 


have ſurrendered to the uſe of my will) ſituate lying and being 
at and which now are or lately were in the ſeveral te-. 
nures or occupations of and or qne of them, their or 
one of their aſſigns, leſſees, or under tenants : To have and to 
hold to the ſaid I. K. and to the heirs of his body lawfully be- 
gotten ; and for default of ſuch heirs, then to the right heirs of 
me the ſaid A. B. for ever. | 

In witneſs wheresf, I have hereunto ſet my hand and ſal, 
the ——— day of iu the year of our Lordi 


— r 
Signed, declared, and publiſhed, 
as and for his laſt will and teſta- 
ment, in the preſence of us who ſub- 
ſcribed our names as witneſſes in the 
te/lator's preſence, and at his ra- 
queſt, , 
C. D. 
F. G. 
H. J. 
Of goods. 
In the name of God, amen. I A. B. of ——— in the county 


yeon:an, being mindful of my mortality, do this —— 
in the year of our Lord —— make and publiſh 


of 


this my laſt will and teſtament in manner following: Firſt, I 
deſire to be decently and privately buried in the churchyard be- 
lenging to the pariſh in which I ſhall happen to die, without 

any 


all my copyhald 
meſſuages, lands, tenements, and hereditaments (and which J 


Mills. 


iy funeral pomp, and with as little expence as may be; and 
I give and bequeath unts the pror of the ſame pariſh the ſum 
of —-— to be diſtributed in ſuch proportions and manner as 
executrix herein afier named ſhall think fit. 
Alſo, Tetve and bequeath unto my eldeſt ſon J. B. the ſum 


77 give and bequeath unto my ſecond ſon W. B. the ſum of 


6ꝶ6eãJÿ — 


Alſo, I give and bequeath unto my daughter M. B. the ſum 
1 1 

Jo be paid unto them reſpectively ſo ſoon as one year after 
my deceaſe ſhall be expired. 

Alſo, 1 ds forgive unto L. M. the ſum of out of the 
principal ſum of which he owes to me upon bond. 

Allo, I give to my granddaughters A. and B. children of 
my daughter C. the ſum of a-piece, to be paid to them 
reſpettively at their reſpective ages of twenty-one years, or 
days of marriage, which ſhall firſt happen; the ſame to be put 
cut to intereſt at the diſcretion of my executrix, and the intereſt 
accruing thereof to le 7 to their education and mainte- 
nance reſpectively, until their 5 reſpect ive ages or marriage. 
And in caſe either of them ſhall die before the age of twenty-one 
years or marriage, then I give the ſhare of her ſo dying unto the 
ſurvivor of them. And if both of my ſaid granddaughters 
ſhall happen to die before the attaining the age of twenty-one 
years or marriage, then I give and bequeath the whole of the 
ſaid ſeveral ſums unto my daughter D. if ſhe ſhall be then living. 

Alſo, I give to my uſe E. B. during her life, the uſe of 
all my plate and houſhold goods, bedſteads, bedding, and other 


furniture; and after her deceaſe to remain to my ſon J. B. 


All the reſt and reſidue of my perſonal eſtate whatſoever and 


whereſoever, and of what nature kind and quality forever the 


ſame may be, and nat herein before given and diſpoſed of (after 
payment of my debts, legacies, and funeral expences) I do give 
and bequeath unto my wife E. B. her executors, adminiſtrators, 
and aſſigns ; to and for her and their own uſe and benefit abſa- 
lutely: And I do hereby conſtitute and appoint my ſaid wife 
E. B. ſole executrix of this my laſt will and teflament. 

In witneſs whereof, I have hereunts ſit my hand and ſeal, 
the day and year firſt abovewritten, 


A. B. 
Signed, declared, and publiſhed, 
as and for his la/t will and teſla- 
ment, in the preſence of us 
n. 
E. F. 
Of 
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aforeſaid, and diſirain for the ſame, or for 7 much thereof as 


mills, 


Of lands and goods. 


Tn the name of God, amen. I A. B. of ==— eſquire, 4 
make and declare this my laſt will and teflament in manner 


following . the f 
Firſt, / give and deviſe to my younger ſon B. B. all that my it 
whole freeha'd meſſuage and tenement, fuuate lying and being all a 
at —— To have and to hold to my ſaid ſon B. B. his heir; as aj 
and aſſigns for ever. of to 

Alto, I give and deviſe all that my meſſuage and tenement, hy 
with the appurtenances, ſituate lying and being at —— unt diat! 
my daughter C. B.; To have and to hold to my ſaid daughter ever” 
C. B. and her aſſigns, fer and during the term of her natural fare, 
Hſe without impeachment of waſle ; and from and imme. the r 

tately after her deceaſe, I give and deviſe the ſame unto my ſame 
faid ſan B. B. and the heirs of his body lawfully to be begotten ; with 
and for default of ſuch heirs, then to my own right heirs for reaſ 
ever. A 

Alſo, 1 give and deviſe unto my grandſon E. G. all that ny tenen 
meſſuage and tenement, with the appurtenances, ſituate lying leaſe 
and being at —, commonly called tenement ; To have inter 
and to hold ( ſubject nevertheleſs to, and charged and charge- Tot 
able with the annuity, yearly rent, or ſum a herein after min; 
mentioned) to him the ſaid E. G. his hairs and affigns fir bene 
ever: And 1 do hereby give deviſe and bequeath unto my wife f 
E. B. and her aſſigns, for and during the term of her natural wil, 
life, one annuity or clear yearly rent ar ſum of bol. 2 lawful war 
money of Great Britain, free of all taxes and other dedu#tions, cont 
parliamentary or otherwiſe, to be iſſuing and payable out / fimp 
the ſaid meſſuage and tenement, and to be paid and payable ing, 
equal half- yearly payments, at the feaft of the annunciation of ton 
the bleſſed virgin Mary, and of St. Michael the archangel; and 
the firſt payment thereof to be on ſuch of the ſame feaſts as all 
ſhall firft and next happen afier my deceaſe ; and I ds hereby thet 
charge and ſubjef the ſaid meſſuage and tenement to and with way 
the payment of the ſaid annuity, yearly rent, or Jum of 60l. cute 
accoraingly : And my will is, that in caſe the ſaid annuity, or Hal 
any part thereof, ſhall be behind or unpaid by the ſpace of | / 
twenty days next after either of the aforeſaid feaſts, whereon. . this 
the ſame is herein before directed to be paid as afore- — 
ſaid (being lawfully demanded ); that then and fo often it int 
Hall and may be lawful for my ſaid wife and her aſſigns, 10 


enter upon the ſaid premiſes charged with the ſaid annuity as 


ſhall be ſo in arrear ; and the diſlreſs and diftreſſes then _ 
9 there 


>a" 
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here found, to detain and keep, until ſhe ſhall be fully paid and - 
atisfied all ſuch arrearages, with 'cofts and charges in and about 
the making and keeping thereof. And in caſe the ſaid annuity, 


15 or any part thereof, ſhall be behind and unpaid by the ſpace of 
. forty days next after any of the ſaid days of payment, whereon 

the ſame ought to be paid as aforeſaid ; that then and ſo often 
y it ſhall and may be lawful for my ſaid wife and her aſſigns, into 
7 all and ſingular the premiſes, charged with the ſaid annuity 
5 as aforeſaid, to enter; and the rents, iſſues and profits there- 


of to receive and take, until ſbe be therewith and thereby, or 
7 the per ſem or perſons who ſhall be then intitled to the imme- 
diate 700 on of the premiſes, paid and ſatisfied the ſame and 
every part thereof; and all the arrears thereof incurred be- 
/ fore, and that ſhall incur during ſuch time as ſhe ſhall receive 
| the rents 1/ſues and profits thereaf, or be entitled to receive the 
ſame by virtue of ſuch entry to be made as aforeſaid, together 
with her coſts damages and expences laid out and ſuſtained, by 
reaſon of the non-payment thereof, or any part thereof. 
Alſo, I give and deviſe unto D. F. all that my meſſuage and 
| tenement, with the appurtenances, which I hold by or under a 
leaſe from „ and all my eftate, right, title, term, and 
intere/t of and in the ſame premiſes, with the appurtenances ; 
To have and to hold to him the ſaid D. F. his executors ad- 
miniſtrators and aſſigns, to and for his and their own u/e and 
benefit. 
wh T will and ordain, that the executor of this my laſt 
will and teflament, or his executor or executors, for and lo- 
wards the performance of my ſaid teſtament, ſhall, with all 
convenient ſpeed after my deceaſe, bargain ſell and alien in fee 
fimple all thoſe my lands called ; for the doing, execut- 
ing, and perfett finiſhing whereof, I do by theſe preſents give 
to my ſaid executor, and his executor or executors, full power 
and authority to grant, alien, bargain, ſell, convey and aſſure 
all the ſame lands called to any perſon or perſons and 
their heirs for ever in fee ſimple by all and every ſuch lawful 
ways and means in the law, as to my ſaid executor or his exe- 
cutor or executors, or to his or their counſel learned in the law, 
ſhall ſeem fit or neceſſary. 
And I do hereby appoint my truſſy friend E. E. executor of 
this my laſt will and teſlament; and do give unto him the ſum of 
in conſideration of the pains and trouble he will have 
in the execution of this my will, 
Alfo, I give unto P. Q. of 
pounds, 
Alſo, I give unto R. S. of —=— the like ſum of one hun- 
ared pounds. 
Alſo, 


the ſum of one hundred 
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Alſo, Vor the better education of my children A. B. and C. 
Id give and diſpoſe of my tuition and cuſtody of them, and 
every of them, unto my wife E. G. for ſuch time as they of 

any of them reſpeftively continue unmarried, and under the age 
7 one · and. twenty years, and my ſaid wife remains my widny 

ut if my ſaid wife ſhall die or marry, during the ſingle life 
and nonage of any of my ſaid children, then 1 give the cuſtody 
and tuition of ſuch of my children, ſo being unmarried and un- 
der the age of one- and. tiuenty years at the marriage or death 
of my ugfe, unto my ſaid executor E. E. 

Alſo,'] de hereby authorize, impower, and direct my ſaid 
executor, and his executor or executors, from and after my de. 
ceaſe until the aforeſaid E. G. Hall attain hit age of one- and. 
twenty years, to manage and improve the eflate and fortune of 
him the ſaid E. G. by me hereby given him, for his uſe and 
benefit ; and to leaſe all or any part of his freehold, copyhald, 
or leaſehold eflates, and to lend and place out upon ſecurity or 

curities at intereſt, or otherwiſe improve according to his or 
their diſcretion or diſcretions, all or any part of the monies be- 
longing to or ariſing from the ſaid eſtates and fortune of the ſaid 
E. G. and to pay unto and account with him the ſaid E. G 
all ſuch rents, interefls, produce and improvements, as 
ariſe from, or be made #1 and produced by the ſaid eſtates, 
monies, and fortune hereby given and deviſed to him, when bt 
Hall attain hi age of twenty-one years. | 

And my will is, and 1 do hereby expreſsly declare, that my 
ſaid executor, his executor or executors, ſhall nat be charged or 
chargeable with or accountable for more of the aforeſaid monies 
and eflates, than he or they ſhail aually receive, er ſhill come 
to his or their reſpect ive hands by virtue of this my will, nor 
with or for any loſs which ſhall happen << the ſaid monies or 
eſlate hereby by me given to the ſaid E. G. or of any of the 
aforeſaid ſums to me bequeathed, or of any part of my perſonal 
Hate: fo as ſuch liſs happen without his or their wilful de- 
fault and neglett. TR 

And alſo that it ſhall and may be lawful, for him my ſaid 
executor, and his executor or executors, in the firſt place, out of 
the ſaid premiſes reſpectively, and out of the refidue of my per- 
ſonal eflate, to deduc! and reimburſe him and themſelves re- 
fpeciively, all ſuch loſs, cgſls, charges, and expences, as he or 
they ſhall ſuſtain, expend or be put unto, for or by reaſon of 
the performance of this my will, or the management or extcu= 
tion thereof reſpectively, or any other thing in anywiſe relating 
thereunts. © : 

And finally; al the reſt, reſidue, and remainder of all my 


eflate and effetts, real and perſonal whatſoever, and where- 
ſoever , 


Wills Y 


fever, not herein before otherwiſe effeftually diſpoſed of { after 


ment of my debts, legacies, and funeral expences, and other 
charges and deduftions as aforeſaid) I do give deviſe and be- 
queath unto my eldeft ſon A. B. | — 

In witneſs whereof, I have hereunto ſet my hand and ſeal, 
the =— day of — in the year of our Lordi 


A. B. 

Signed, declared, and publiſhed, 
as and for his laſt will and teſla- 
ment, in the preſence of us who ſub- 
cribed our names as witneſſes in the 
teflator's preſence, and at his re- 
weft | | 
, C. D. 


E. F. 
G. H. 


Codicil. 


Whereas I A. B. of — have made and duly executed my laſt 
will and teflament in writing, bearing date „ now I do 
hereby declare this preſent writing to be as a codicil to my ſaid 
will, and direct the ſame to be annexed thereto, and taken as 
part theres f. And 1 do hereby give and bequeath to C. D. of 
— the ſum , — . And whereas by my ſaid will I did 
give and bequeath unto E. F. the ſum of , now I do here- 
revoke the ſaid legacy, and do give unto him the ſaid E. F. 
* of and no more. In witneſs wheresf I the faid 
A. B. have to this codicil ſet my band and ſeal the —— day of 
m—— in the year of 2 


Signed, declared, and publiſbed, 
at and for a codicil to be annexed to 
his laſt will and teſtament, and ta 
be taken as part thereof, in the pri- 

5 


* C. D. 
E. F. 


Nuncupative will. 


The laſt will and teflament of A. B. of —— in the county of 
— deceaſed, declared by him by ward of mouth, the . 
day of in the preſence of us wha have hereunto ſubſcribed 

K* 


Vor. IV. our 


Wins. 


our names as witneſſes thereof. My will is, that [here inſert 


the very words]. In witneſs whereof we haus hereunto ſe. © 


our hands the — day of —— in the year ——, 

| C.D. 
E. F. 
G. H. 


Precedents of long intails, and remainders, and con- 
tingencies, and limitations are here purpoſely omitted; 
not only becauſe they are above the author's ſkill (for this 
he could have ſupplied from books of acknowledged repu- 


tation) but alſo and chiefly becauſe they ought to be drawn 


ro re nata, and by the advice of counſel learned in the 
law. For altho' the law favours wills, yet it is when wills 
favour the law. The common law abhors a perpetuity ; 
and the reaſon is, becauſe if one perſon might indefeaſibly 
limit his eſtate, ſo alſo might another, and conſequently by 
the ſame rule the preſent generation might diſpoſe of all 
the lands in the kingdom for ever ; which would be full of 
intolerable inconvenience : and therefore the law inter- 
feres, and herein checks the vanity .and pride of man. 
And whoever ſhall examine the reports of caſes adjudged 
in the high court of chancery, will obſerve that ſcarcely 
any thing creates to the courts of equity ſo much trouble, 
as long intails, vainly imagined to perpetuate names and 
families; which although generally drawn by the ableſt ad- 
vice, yet always meet with diſcouragement and contra- 
dition. For they are ſtruggles againſt the bent and in- 
clination of the law: and we may add alſo, againſt the 
courſe of Providence; which from its effects and appear- 
ances, doth not ſeem to intend that any thing here ſhould 


be perpetual. 


Witneſſes. See Cvidence, 
Woollen; burying in. See Burial, 
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1 STATUTES or ACTS of PARLIAMENT 
cited ; ſpecifying the Titles under which they arc 
inſerted in the Work. 
OO — — Tm 
HEN, III. 
H. 3. c. 5. biſhops. 
5 H. 4 c. 1 advowſon, 
9 H. 3. c. 14. privileges and reſtraints of the clergy: 
9 H. 3. c. 18. wills. 
9 H. 3. c. 36. mortmain. 
20 H. 3. c. 2. wills. 
20 H. 3. c. 9. baſtards, | 
52 H. 3. c. 10. privileges and reſtraints of the clergy, | 
52 H. 3. c. 12. adrowſon. A 
52 H. 3. c. 28. biſhops. 1 
ED W. I. 1 
3 Ed. 1. c. 2. benefit of clergy. 0 1 
"8 


3 Ed. 1. c. 5. cathedrals, 
3Ed. 1. c. 13. rape. 

3 Ed. 1. c. 21. biſhops. 

3 Ed. 1. c. 28. ad vowſon. 
3 Ed. 1. c. 42, 43, 44. eſſoĩn. 

3 Ed. 1. c. 51. advowſon. 

4 Ed. 1. ſt. 3. c. 5. bigamy. 

6 Ed. 1. c. 4. glebe lands. 

6 Ed. 1. c. 8, 10. eſſoin. 

7 Ed. 1. ft. 2. church. mortmain. 
13 Ed. 1. ſt. 1. c. 5. advowſon. indicavit. uſurpation- 
13 Ed. 1. ſt. 1. c. 17. eſſoĩn. 
13 Ed. 1. ſt. 1. c. 19. wills. 
13 Ed. 1. ſt. 1. c. 23. wills. K 
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13 Ed. 1. ft. 1. c. 27, 28. eſſoin. 

13 Ed. 1. |. 1. c. 30. ad vowſon. 

13 Ed. 1. |, 1. c. 32. mortmain. 

13 Ed. 1. ft. 1. c. 34. lewdnefs. marriage. rape- 

13 Ed. 1. ſt. 1. c. 41. glebe-lands. 

13 Ed. 1. Rt. 1. c. 49. ad vowſon. 

13 Ed. 1. ſt. 2. c. 6. church. 5 

13 Ed. 1. it, 4. church. defamation. lewdneſs. mortuary, 
penance. penſion. perjury. privileges and 
reſtraints of the clergy. prohibition, 
tithes. 


- 24 Ed. 1. conſultation. 
34 Ed. 1. ſt. 1. advowſon. 


35 Ed. 1. biſhops. 
35 Ed. 1. ſt. 2, church. dilapidations. 


E DW. II. 
9 Ed. 2. ſt. 1. c. 1. tithes. 
9 Ed. 2. ſt. 1. c. 2. advowſon. penance. 
9 Ed. 2. ſt. 1. c. 3. N privileges and reſtraints of the 
ä clergy. 
9 Ed. 2. ſt. 1. c. 4. defamation. 
9 Ed. 2. ft. 1. c. 5. tithes. 
9 Ed. 2. ſt. 1. c. 6. courts. 
9 Ed. 2. ſt. 1. c. 8. privileges and reſtraints of the clergy, 
reſidence. 
9 Ed. 2. ft. 1. c. 9. privileges and reftraints of the clergy. 
9 Ed. 2. ſt. 1. c. 12, excommunication- 
9 Ed. 2. ft. 1. c. 13. beneſice. 
9 Ed. 2. ft. 1. c. 14. cathedrals, 
12 Ed. 2. ſt. 1. c. 4. advowſon. 
12 Ed. 2. ſt. 2. eſſoin. 
17 Ed. 2. ſt. 1. c. 8. lapſe. 
17 Ed. 2. ſt. 1. c. 14. biſhops. 
17 Ed. 2. ſt. 1. c. 15. advowſon, 
17 Ed. 2. ſt. 3. monaſteries. 
E DW. III. 
1 Ed. 3. ſt. 2. e. 2. biſhops. 
1 Ed. 3. ſt. 2. c. 10. privileges and reſtraints of the cler) 
1 Ed. 3. ſt. 2. c. 11. defamation. tithes, 
4 Ed. 3. c. 7. wills. 
9 Ed. 3. ſt. 1. c. 3. wills. 
14 Ed. 3. ſt. 1. c. 16. advowſon. 
14 Ed. 3. ſt 1. c. 17. juris utrum. 
14 Ed. 3. ſt. 4. c. 4. biſhops. 
14 Ed. 3. ſt. 4. c. 3. biſhops. 
14 Ed. 3. ſt. 4. c. 5. biſhops. 
18 Ed. 3. ſt. 3. c. 2. bigamy. 


18 Ed. 


ion. 


the 


Ed. 3. ſt. 3. c. 3. mortmain. 
Ed. 3. ſt. 3. c. 6. wills. 
Ed. 3. ſt. 3. c. 7. tithes. 
Ed. 3. ſt. 2. baſtards. 1 
Ed. 3. ſt. 3. c. 1. benefice. , 
os 3. 5 3. c. 3 — 5 
Ed. 3. ſt. 3. c. 4. benefit of clergy. 
Ed. . ſt. - c. 6. biſhops. 

25 Ed. 3. it. 3. c. 7. lapſe. 

25 Ed. 3. ſt. 3. c. 8. avoidance. 

J Ed. 3. ſt. 3. c. 9. fees. 

25 Ed. 3. ft. 5. c. 2. biſhops. 

25 Ed. 3. ſt. 5. c. 5. wills. 

25 Ed. 3. it. 5. c. 22. popery. 

25 Ed. 3. ſt. 6. biſhops. popery, 

27 Ed. 3. C. 1. courts. popery. 

31 Ed. 3. ſt. 1. c. 4. wills. 

31 Ed. 3. ſt. 1. c. 11. wills. 


co Ed. 3. c. 5. church. privileges and reftraints of dhe 
clergy. * 4 


RIC. II. 


1 R. 2. c. 13. tithes. 

1 R. 2. c. 14. tithes. N 

1 R. 2. c. 15. church. privileges and reſtraints of the 
clergy. 

R. 2. |. 1. c. 5. biſhops. 


. 2. Co . Popery. 
. 2, c. ©, rape. 


2. C. 12. popery. 

2. c. 11. biſhops, 

2. c. 15. popery. 

2. ſt. 1. c. 1. benefice. 

2. ſt. 1. c. 13. privileges and reſtraints of the clergy. 
13 R. 2. ſt. 2. c. 2. popery. 

2. ſt. 2. c. 3. popery. 

2. c. 5, church. mortmain. 

2. c. 6. appropriation, 

2. c. 38. appropriation, 

2. c. 5. courts. popery. ſupremacy. 


HEN. IV. 


.. oaths. 


Kk 3 HEN: 
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HEN. V. 


5. c. 7, benefice. 
. 5 C. . hoſpitals. 
5. c. 3. libel. 


HEN. VI. 


$ H. 6. c. 1. convocation. 
9 H. 6. c. 11. baſtards. 
27 H. 6. c. 5. helidays. Lord's day. 


RIC. III. 
1 R. 3. e. 9. colleges. 
HEN. VII. 
1 H. 7. e. 4. lewdneſs. marriage. privileges and reſtraints 
of the clergy. 
3 H. 7. c. 1. perjury, 
3 H. 7. c. 2. rape. 
4 H. 7. c. 13. benefit of clergy. ordination, 
HEN. VIII. 
3 H. 8. e. 11. colleges. phyſicians. 
14 & 15 H. 8. c. 2. colleges. 
14 & 15 H. 8. c. 5. colleges. phyſicians. plaraliry 
14 & 15 H. 8. c. 8. marriage. 
21 H. 8. c. 4 ills. 
21 H. 8. c. 5. wills. 
21 H. 8. c. 6. mortuary. 
21 H. 8. c. 13. colleges. deprivation. diſpenſation. ordina- 


tion. plurality. privileges and reſtraints of 
the clergy. reſidence. 


23 H. 8. c. 1. benefit of clergy. degradation. deprivation. 
23 H. 8. e. g. citation, wills. 


23 Hf. 8. c. 10. mortmain, 

24 H. 8. c. 12. appeal. archdeacon. convocation. courts. po- 
pery. ſupremacy. ſynod. 

25 H. 8. c. 6. buggery. 

25 H. 8. c. 14. oaths. 

25 H. 8. c. 15. colleges. 

25 H. 8. c. 16. reſidence. 

25 H. 8. c. 19. appeal. arches. convocations. oaths, peculiar. 

25 H. 8. c. 20. biſhops. firſt fruits and tenths. 

25 H. 8. c. 21. biſhops. courts. diſpenſation. marriage. pe- 


culiar. popery. ſupremacy. 
25 U. 
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. 8. c. 22. marriage... . 
c. 1. appeal, popery. ſupremacy. 
c. 3. ok — deprivation. firſt fruits and 
tenths. reſignation, ry. 
c. 14- biſhops. - 185 
c. 18. mortuary. wills, 
c. 17. fi- ſt fruits and tenths, 
c. 8. firſt fruits and tenths. 
c. 10. wills, 
c. 20. tithes, 
c. 26. wills. 
c. 28. monalteries, 
c. 7. marriage, 
. C. 11. benefice. deans and chapters. firſt fruits. glebe 
lands. vacation. wills, 
c. 13. reſidence. 
c. 16. popery. 
c. 3. wills. 
c. 9. cathedrals. 
c. 10. biſhops, 
c. 13. monaſteries. peculiar. tithes, 
. C. 14. deprivation. marriage. 
c. 1. wills. 
. C. 2. advowſon, 
c. 7. tithes. 
c. 10. marriage. 
. C. 16. colleges. 
8. c. 24. monaſteries.. 
c. 28, leaſes. 
c. 37. wills. 
c. 38. marriage, 
40. phyſicians. 
42. phyſiciaus. 
27. colleges, deans and FEI eaſes. 
28. refidence, 
- 31. biſhops. 
. 8. c. 2. firſt fruits and tenths. 
8. e. 5: wills. 
. 8. c. 3. phyficians. 
« 8. c. 14. benefit of clergy. 
. 8. c. 19. penſion. 
8. c. 21, deans and chapters. 
. 8. c, 26. wills. 
3. popery. ſupremacy. 
4. monaſterics, 
- 12. tithes, 


C. 21. union. 
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HEN. V. 


1H. 5. c. 7, benefice. 
2 Hf. 5. + hoſpitals. 
2 Hf. 5. c. 3. libel. 


8 H. 6. C. I, . 
9 H. 6. c. 11. baſtards. 
27 H. 6. C. 5 holidays. Lord's day.. 


RIC. III. 
1 R. 3. e. 9. colleges. 


HEN. VII. 


1 H. 7. e. 4. lewdneſs. marriage. privileges and refiraints 
of the clergy. 


3H. 7. c. 1. perjury, . 


H. 7, c. 2. rape. | 
: H. 7. c. 13. benefit of clergy. ordination. 


HEN. VIII. N 
3 H. 8. e. 11. colleges. phyſicians. 
4 & 15 H. 8. c. 2. colleges. 
4 & 15 H. 8. c. 5. colleges, re, phi. 
4 & 5 H. 8. c. 8. marriage. 
1 H. 8. c. 4. wills. 
1 H. 8. c. 5. wills. 
1 H. 8. c. 6. mortuary. | 
1 H. 8. c. 13. colleges. deprivation. diſpenſation. ordina- 


tion. plurality. privileges and reſtraints of 
the clergy. reſidence. 

23 H. 8. c. 1. benefit of clergy. degradation. deprivation. 

23 H. 8. Bag citation. wills. 


25 H. c. 14. oaths.” 


25 H. 8. c. 15. colleges. 

25 H. 8. c. 16. reſidence. 

25 H. 8. c. 19. appeal. arches. convocations. oaths, peculiar. 
25 H. 8. c. 20. biſhops. firſt fruits and tenths. 

25 H. 8. c. 21. biſhops. courts. diſpenſation. marriage. pe- 


* popery. ſupremacy. 
25 H. 


34 
37 
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22. marriage. , 


1. appeal, popery. ſupremacy. 
c. 3. benefice. cathedrals. deprivation. firſt fruits and 


tenths. refignation. popery. 


E. 
C. 


8. c. 14. biſhops. 

8. c. 15. mortuary. wills, 
«8. c. 1 
. 8. c. 8. firſt fruits and tenths. 
8. c. 10. wills. 

. 8. c. 20. tithes, 

. 8. c. 26. wills. 

. 8. c. 28. monaſteries. 


. 8. c. 7. marriage, 
8. c. 11. benefice. deans and chapters. firſt fruits. get 


7. fi-{t fruits and tenths, 


lands. vacation. wills, 


. 8. c. 13. reſidence. 


8. c. 16. popery. 


8. c. 3. wills. 

8. g. cathedrals. 

8. c. 10. biſhops. 10 

8. c. 13. monaſteries. peculiar, tithes, 
« 8. c. 14. deprivation. marringe. 
8. c. 1. wills. 

„8. c. 2. advowſon. 

8. c. 7. tithes. 

8. c. 10. marriage. 

8. c. 16. colleges. 

8. c. 24. 
8. c. 28. 
8. c. 37. 
8. c. 38. 
8. c. 40. 
8. c. 42. phyſicians, 
. 8. c. 27. 


monaſteries.. 
leaſes. 

wills. 
marriage, 
phyſicians, 


colleges, deans and on eaſes 

. C. 28, relidence, 

c. 31. biſhops. 

2, firſt fraits and tenths, 
wills. 

8. phyſicians. 

14. benefit of clergy. 

19. penſion. 

21, deans and chapters. 

26. wills. 

popery. ſupremacy. 

4. monaſteries, 

12. tithes, 

17. courts, marriage. 


H.8. c. 
H. 8. c. 
H. 8. e 
H. 8. c. 
H. 8. c. 
H. 8. e. 
H c. 
c. 


8 

8. 
. I? 
C. 
C. 
c. 
c. 
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8 7 ED W. vi. 
1 Ed. 6. c. 1. Lord's ſup 
I E Caf 1 010 
1 Ed. 6. c. 12. benefit of clerpy. bigamy. marria ſupre. 
„ Sec 
1 Ed. 6. c. 14. chantry. monaſſeries. ſtipendi jeſts. 
2 & 3 Ed. 6. c. 1. chapel. deprivation. ror — 
2 & 3 Ed. 6. c. 13, 2 excommunication. offerings. 
tithes, 2 | | 
2 & 3 Ed. 6. c. 19. holidays, 
2 & 3 Ed. 6. c. 20. deprivation. firſt fruits and tenths. 
2 & 3 Ed. 6. c. 21. marriage. | 
2 & 3 Ed. 6. c. 23. marriage. 204 
3 & 4 Ed. 6. c. 10. biſhops. colleges. images. ordination, 
popery. publick ip. 3 
5 & 6 Ed. 6. c. 1. biſhops. ordination, publick worſhip. 
5 & 6 Ed, 6. c. 3. holidays, Ss an £ 
5 & 6 Ed. 6. c. 4. church. excommunication. 
5 & 6 Ed. 6. c. 12. marriage. 
5 & 6 Ed. 6. c. 16. courts. 
5 & 6 Ed. 6. c. 20. ufury., 
7 Ed. 6, e. 4. firſt fruits and tenths, 
7 Ed. 6. c. 5. colleges, | 
| 


1 Mar. ſeſſ. 1. c. 1. ſupremacy, 

1 Mar. ſeff. 2. c. 1. marriage. ö 

1 Mar, ſeſſ. 2. c. 2. marriage. $5 A 
1 Mar. ſeff. 2. c. 3. publick worſhip. | 

1 Mar, fel. 2, c. 5. advowſon. 
1 Mar. ſeff. 2. c. 9. phyſicians. F 
1 Mar. ſeſſ. 3. c. 9. cathedrals. 

1& 2 P. & M. c. 8. appeal. marriage. 
4&5 P. & M. c. 8. rape. wills. , 


ELIZ. 


1 El. c. 1. appeal. benefice. colleges. curates. donative; 
EN ereſy. marriage. oaths. ordination. popery, 
ſchools. ſupremacy. | | | 
3 El, c. 2. chapel. church. deprivation. difſenters, holidays. 
1 25 popery. publick worſhip. | | 
1 El. e, 3. biſhops. 38 
1 El. c. 4. colleges. firſt fruits and tenths, 
1 El. c. g. advowſon, courts, firſt fruits and tenths, leaſes. 
1 El. c. 22. cathedrals. 


5 El. c. 1. diſſenters, popery. ſchools, fupremacy, - 
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5 El. e. 5. holidays. 

5 El. c. 9. perjury. 

5 El. c. 23. ex communication. 

5 El. c. 28. publick worſhip. , 

$ El. c. 1. biſhops. ordination, 

13 El. e. 2. diſpenſation. popery. 

13 El. c. 4. firſt fruits and tenths. 

13 El. c. 5. mortuaries, Wills. 

13 El. e. 8. uſary. 

13 El. c. 10, advowſon. appropriation. colleges, courts. dis 
lapidations. glebe lands, leaſes. plurality. 

13 El. c. 12. articles. benefices. curates. deans and. chapters. 
deprivation. diſſenters, donative. ordination. 
ſinecure. 

13 El. e. 20. curates. leaſes. plurality. reſidence. 

13 El. c. 29. colleges, 

14 El. c. 7. firſt fruits and tenths. 

14 El. c. 11, dilapidations. leaſes, reſidence, 

18 El. c. 3. baſtards, lewdneſs, 

18 El. e. 6. colleges. leaſes. 

18 El. c. 7. benefit of clergy. purgation. rapes a 

18 El. c. 11. leaſes. 


2 Bl. c. 1. chapel. diſſenters, ublick 
3 apel. di popery. p worſhip. 


27 El. c. 2, popery. 
27 El, c. 3. firſt fruits and tenths. 


27 El. c. 11. holidays. 

29 El. c. 6. diſſenters. popery. 

31 El. c. 6. benefice. cathedrals, colleges, 8 ex- 
change. hoſpitals. ordination. publick worſhip. 

reſignation. fimony. 

45 El. e. 1. church. diſſenters, | 

35 El. e. 2. church, popery. — 

35 El. e. 3. deans and chapters, 

35 El. c. 7. colleges. holidays. 

39 El. 5 5. hoſpitals. 

39 El. c. 9. rape. 
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PRINCIPAL MATTERS. 


A. 


Azzor, who, i. 1. 
4%, neces of religious bouts in this k gdom 
; number of religious in t in „ ii. 

bby lands, how far — from tithes, iii. 416. * 

Abryance, what, i. 1. the fee-fimple of a parſonage is in per- 
petual abeyance, i. 1, #. rather of the glebe, it. 298. 

Abjuratien, in caſe of ſanctuary, i, 394. in caſe of recuſancy, 
1. 396+ ii. 171. form and manner of abjuring the realm, 
iti. 166. oath of abjuration; iii. 12. 16. 

Ab/olution, form thereof, whether it may be pronounced by a 
deacon, iii. 45+ 

Abb, who, 1. 2. 

Acorns, how tithable, iii 497 

Adminiftration of iateſtates effects; power of the Ordinary in 
granting adminiſtration, iv. 270. Ordinary may be com- 
pelled thereto, 274. refuſal of adminiſtration, 276. to 
whom to be granted, 277. to the widow or next of kin, 
ibid. to the huſband of the wife's effets, 278. to the father 
or mother of their children's effects, 279. to the grandmo- 
ther before uncles and aunts, ibid, to the fon before the 
father, 164. half blood, 279, 280. in general to the next 
of kindred, 280. in what caſe to the refiduary legatee, ot 

principal creditor, bid. adminiſtration not within the ſta - 
tutes, and which the Ordinary is not bound to grant to 
next-of kin, viz. during abſence ou: of the kingdom, 281. 
& n, pendents lite, ibid. during the minority of an infant 
executor or adminiſtrator, 682. feme covert adminiſtratrix, 
284. adminiſtrator dying, 286. caſe wherg none will admi- 
niſter, ibid. where no kindred, ibid. whether the adminj-. 
ftrator may ad before adminiſtration granted, ibid. whether .. 
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it may be granted out of the juriſdidtion, iv. 285. time of 


ranting adminiſtration, ibi4. adminiſtrator's oath, 286, 
Fond on granting adminiſtration, bid. fee for adminiſtra. 
tion, 291. ſtamps, fee title Stamps, and Addenda to vol, 
iii. letters of adminiſtration allowed as evidence, 292. re- 
vokivg adminiſtration, ibid. | 

Admiſſion, of a clerk preſented to a benefice, i, 163. 
Advancement, what ſhall be deemed ſuch, to debar a child 
from taking under the ſtature of diſtribution, iv. 398. What 
ſhall be deemed ſuch, to debar a wife or child from taking 
under the cuſtom of the city of London, 445—452 & . or 
the cuſtom of the province of York, 452, &c. 
Advocate, who may be, 1. 2, his admiſſion, 3. his office in ge. 
neral, 3, 4. e 
. Foundation of the right of advowſon, i. 5. divi. 
ſion of advowſons, ibid. advowſon appendant, 6. in groſs, 
7. advowſon only a truſt, 9. how prantable, 11. grant of 
a next avoidance, 12. how inherited from the anceſtor, 1 Js 
advowſon in coparceners, joint-tenants, and tenants in com- 
mon, 14. in the mortgagor, 18. in tenant by curteſy, 21, 
in tenant in dower, #b:d. deviſe thereof by will, 14. whe- 
ther it is aſſets for payment of debts, 22. iv. 336. trial 
of the right of advowſon in the ſpiritual court by jus patro- 
| " matiis, i. 22. trial in the temporal courts by writ of right 
of: advowſon, darrein preſentment, and guare impedit, 29. 
remedies for the patron and parſon when injured, 29, 30, ». 
form of the grant of an advowſon, 48, form of the Nrant of 
a next avoidance, 50. | 
Adultery, puniſhment of. See Leude. | 
Aﬀenity, prohibiting avis, S429. a cauſeof divorce, i. 499. 
After catage, tithe thereof, iii. 409, | 
Aftetr-mowth, whether tithable, in. 468. K | 
Agiſtment, tithe of, iii. 473. whether due de jure, 474. for 
what cattle, ibid. for what lands, 475. by whom to be paid, 
ibid. in what manner to be paid, 476. 
Alen priory, what, ii. 528. alien clergyman, whether he may 
be admitted to a benefice, i. 144, 5, & #. 
Alienation of glebe lands, See Glebe Lands. s 
Alimony, of eceleſiaſlical cognizancs, ii. 506, to be allowed 


only whilſt the parties live 1 508. whether the wiſe 


may difpoſe thereof, ibid. chancery will decree alimony, 
506, . ſeparate maintenance, and ics effect in rendering a 
teme covert liable for her own debts, 506, 7, 1. 
Allegiance, oath of, iii. 12, 15. 2 
Alu, at funerals, occaſion thereof, iii. 22. alms cheſt to be 
in the church, i. 369. b n 1 
Alarage, what, i. 6, 2. n 
Anabagtifts, la us againit them before the act of toleration, ii. 
183. how far exempted from the penalties thereof by the 
act of toleration, 184. +2 o! ö 
Aaabata; what, i. 5 n 
Aunuliſti, in the religious houſes, their office, Ji, 33. 
7 a e: Luna); | „ 
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f Anna's, what, i, 53, * . 

, Atnates, what, ji. 273» * | 

- AnmoverJaries, what, 1. 52. 

. Anſwer, in judicial proceedings, i. 53. ; 


Antiphonar, What, i. 54. 375 
Apothecaries exempted from the office of churchwarde n, i. 399. 
Apparel of clergymen, regulations concerning it, iii, 205, | ) 


< Apparitor, who, how appointed, his office and duty, i. 54, muſt 

a recover his fees by actioo, not libel, 57, =. 

1 Appeal, origin of appeals to Rome, i. 58. appeals to Rome 

r © aboliſhed, 167%. iii, 122, appeal to the (reral eccleſiaſ- 
tical courts, i. 59. to the delegates, 61. manner of obtain- 

. ing a commiſſion of delegates, 63. | 

| Apples, how tithable, iii. 496. , : 

n Apointment, by a feme covert, in nature of a will, iv. 54. 0 

; rx anciently pid to the foreign religious houſes, ii. 528. 

| [ppropriation, definition of, i. 65. difference between appro- 

1 - priation and impropriation, iv. 12. 

P Origin of the appropriation of churches, i. 65, 

a Endowment of vicarages upon appropriation, i. 76. re- 

1 ſtrictions thereof by ſtatute, i. endowment how made, 

77. where no vicar is endowed, the church is ſerved by a 

8 perpetual curate, 77, =. penſion reſerved on the endow- 

1 ment, 78. vicarage a diſtin benefice, 79. patronage of 

4 vicarages how acquired, ibid. vicar enutled only by en- 

f dowment or preſcription, 80. authority of endowments, 


1b. propoſal for a general repertory of endowments, ibid. 
trial of endowments, 82. endowment to be conſtrued fa- 
vourably, 83. r 
. Augmentation of vicarages, i. 84. 
Vicarages, how diſſolved, 1, go. my 
| 5 r N the pariſh clerk, why ſo called, iii. 66. 


4 rehbiſhep, whence ſo called, i. 194, antiquity of archbiſhops 
- in England, 195. archbiſhop of Canterbury, bis pre-emi- 
"nence, 196, anciently bad primacy over Ireland, 197. his 
Y ſtyle and title, 1814. archbiſhop of York anciently had juri(- 
diction over Scotland, 16% his ftyle and title, 198. prece- 
4 dency of the arch biſhops, 2814. | pr 
& 1 Archdegcon, divifon of dioceſes into archdeaconries, 1. 195. 
s arChdeacon, who, 93. how appointed, g5. bis general 
/ „ 893 pPO | 
power, ibid, 2 | 
: Arches, court, i, 97. dean of the arches, ii. 118. 
Arcbiproſbyter, who, i. 98. now called rural dean, gg, 2. 
Arreft in the church or chuchyard, bow far lawful, i. 388. 
= _ clergyman not to be arreſted in attending divine ſervice, iii. 
197, of the body of one deceaſed, why illegal, i. 259, . 
; See Ariel i ad. ? | . 
14 Areichs,. the thirty-nive, eſtabliſhed, i. 99. to be ſubſcribed 
” by perſons to be ordained deacons, 161. by perſons to be 


ordained prieſts, ibid. by perſons admitted to benefices, 
ibid, by the head» of colleges, 103, by chancellors, officials 
-vjcars general; and commiſſaries, 104. by lecturers, ibid. 
% by curates to be licenſed, ibid. ii. 63. by ſchoolmaſters, i. 
— 2 Nn 2 104. 


fr 
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104. iii. 326. whether ſubſcription to all the ſaid articles is 
© neceſſary, i. 102. in what ſenſe the 36th article is to be ſub- 
ſcribed unto, 104. to be read by miniſters after induftion, 
ibid. penalty of oppoſing the ſaid articles, 105. 
Articles of inquiry, for the churchwardens* preſentments, i. 


404. iv. 23. 
Auer, 2 the repair of the church, See Church. 
Hits, what, iv. 333. by deſcent, —in hand, —legal, equi. 
table, —real, perſonal, 333—338. | 
Aſfiſe, writ of, what, i. 38. 105. N 
Atterbury, Dr. his conteſt with the chapter of Carliſle, ii. 104. 
Attorney exempred from being churchwarden, i. 399. 
Audience, court of, i. 106. 
Augmentation of imall livings by the governors of queen 
Anne's bounty, See Firſ fruits. 
Luguſtine canons, who, ii. 519. Auguſline friars, 524- 
Avoidance, by death, i. 107, by refignation, 164. by ceſſion, 


ibid. by deprivation, 108. by act of the law, ibid, how | 


tried, ibid. 


— 


Ball, & headlands, whether tithable, iii. 402. 

Baums of marriage, publication thereof, ii. 460. 

Bapti/m, of infents, i. 109. publick baptiſm, ibid. whether 
the name may be altered ai conkrmation, 111. fign of the 
croſs, reaſon thereof, ibid. private baptiſm, 112. lay bap- 
tiſm, how far valid, 113. anciently 4 791 by midwives, 
ti. 513. baptiſm of thoſe of riper years, i. 115. of the 
children _ papiſts, 116. of negroes in the plantations, 
ibid. fee for baptifm, 117. 3 \ 

Barren land, improved, when to pay tithes, iii. 413. 

Bafin for the offertory, i. 370. 

Baſkeit, the law patentee, his caſe againſt the Univerkity of 
Cambridge, i. 496. | | 


Wu F | 
"Who ſhall be deemed a baſtard, i. 118. child born out of 


lawful matrimony, ibid. caſe of the huſband's being 
within the four ſeas, ibid. where non-acceſs can be 
proved, 118, 119, . where huſband and wife covſent to 
Five ſeparate, 118, 3. huſband impotent, 119. iſſue of a 
marriage within the degrees prohibited, 120. child born 
. «fteradivorce, i6:4. child born out of the kiog's allegiance, 
ibid. child born before the parents marriage, ibid. mother 
with child at the huſband's death, marrying again before 
the birth, 121. time within which the child muſt be 
dora, 122, . of ſuppoſitiiious births, 124. writ 4% wenrre 
" in/picitnde, 125. proviſions of the civil law in this caſe, 
128. other conſequences, 131, #. 


" Trial of battardy, i. 128. general, by the biſhop, ibid. ſpe- 


cial, hy the country, ibid; baftard tigne & mulier faiſas, 


r 
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Conſequences of baſtardy; as to name, i. 131. to n 


ance, ibis, baſtard dying inteſtate, who. ſhall be ca- 
titled, iv. 734: | | —— 
Puniſhment of the mother and reputed father, i. 1 32. they 
may be puniſhed both in the ſpiritual and temporal 
court, 132, #. corporal, pecuniary, 432, murdering a 
baſtard child, 134, adminiſtering a potion to procure 
abortion, ibid. cuſtody of a baſtard child belongs to the 
mother, 133. =. | 
Beadle of the veſtry, how appointed, iv. g. "FP - 
Beans gathered by,the hand, how tichable, iii. 463, whether 
a great or ſmall tithe, 7614. "IN 
Bees, how tithable, iii. 516. 
Bells, with ropes, to be provided by the pariſh, i. 139. 370. 
374. at what times to be rung, 135. | 
Benedifline monks, ii. 516. TY \ 
Benefice, what, i. 136. preſentation by whom and how to be 
made, 137. examination of the perſon preſented, 154. re- 
fuſal of the perſon preſented, 156. admiflion, 163. inſtits- 
tion or collation, 164. induction, 172, requiſites after in- 
duQion, 177. within what time to be performed, 178, n. 
Benefit of clergy, origin thereof, i. 185, when allowable, 188. 
Bentley, Dr. his caſe coocerning the deprivation of his de- 
. i. 445, 6. his caſe againſt the biſhop of Ely, as vi- 
_ fitor of Trinity college, 461. 
Bernardine monks, ii. 518. 4 
Bethlemites, an order of friars, ii. 524. | 
Bible, to be in churches, i. 370. 
Bidding prayer, before ſermon, iii. 271, 2. 


Bier, to be provided by the pariſh, i. 370. 


Bigamy, i. 192. See Poylgamy. 
1 ſhops : 
Of archbiſhops and biſhops in general, i. 194., number of 
a iſhops in England, 195. age of perſons to be made bi- 
ops, 194. their precedency, 198. biſhop univerſal in- 
cumbent of the dioceſe, 196. | 
Form and manner of making and, conſecrating, archbiſhops 
ad biſhops, i. 199+ confirmation of biſhops elected, 
form and manner. of it, zog. conſecration. of biſhops, 
form and manner thereof, 208. benefices vacated on pro- 
motion to a biſhoprick, 211, 212. conſecration of foreign 
» biſbopy, 21% % | 4 | 
1 at their cathedrals, i. 213 


IThbeirattendance in parliamegt, i. 212. whether they ſit there 


in their temporal capacity only, 216. whether they may 
vote in caſes of blood, 219. whether they ſhall be tried 
y the Jords in parliament, or by a jury, 223. | 
tualties of the biſhoprick in the time of vacation, i. 225. 


Archbiſhops juriſdiction over cheirprovincial biſhops, i. 230, 


Of ſuffragan biſhops, i. 246. 
Na 3 Blaſpheny, 


Of coadjutors, i. 249- 


* 
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Blaſphemy, how puniſhable, i Hi. 215. 

Blind man's will, iv. 60. 

Bear, cuſtom for the parſon to keep one, iti. 499. 

Beg de Clare, a famous pluraliſt, i. 57.7 iii. 99. 

Bona notabilia, what, iv. 232. | 

Bond debts, in what order of priority to be paid, iv. 353+ vo- 
lontery bond to be poſtponed, 353, 4. 

Bond of refignation, validity thereof, ins 35 3366 form of 
the ſame, 371. 

Bonhommes, an order of friars, N. 525. 

Boniface, archbiſhop, his arrogant conſtitution, ii. 342. 345. 

Books, belonging to the church, i. 375, 6. to paro: hial libra- 
ries, ii. 409. copies of new books 1& be delivered by the 
printer to the uſe of the publick libraries, i. 495 

Borough- Engliſh lands, cuſtom concerning them, iv. 465. 

Boſcage, what, i. 250. 

Boundaries of pariſhes, how to be tried, iii. 63, 4, how to be 
aſcertained with reſpect to tithes, 479- ich reſpect to 
church rates. i. 387. 

Bounty of queen Anne for the augmentation of ſmall livings. 
See Firft fruits and tenths. 

Brawling in the church or churchyard, i. 390. 

Bread, aſſize of, within the Univerſities, i 513. 

Brieft; manner of laying the ſame, and colleQtiug ables 
- 'thereapon, i. 251. 'the uſual expence of a charity brief, 
253- the ordinary amount of a collection thereupon, ibid. 

Brigittines, an order of nuns, ii. 522. 

Broom, whether tithable, iii. 473. 

Bruera, what, i. 253. 

Buggery, poniſhment thereof, i. 254. 

Bull, cuſtom for the parſon to keep one, iii. 4 

Bull of the Pope, what, i. 255. penalty of pablining the fame, 

us 
egg. deviſable by will, iv. 435. 

Burial, original of 'burying places, i. 258. borying in the 
church, 257. in the churchyard, 258. whether a burial may 
be hindered for debt, 258 & . whether a perſon civilirer 

mortuns, or under an attaint, may be charged at the ſuit of 

dis creditors, 260. what perſons (hall not have chriſtian bu- 
rial, 265, 6, 7. whether à perſon atteinted of treaſon, dy- 
ing before execution, ſhall have / chriſtian borial, 260, 1. 

— burying in woolſen, 262. miniſter not to refuſe, burial, 
265. riogiog at ſunerals, 268. fee for borial, ibid, funeral 
expences to be paid deore other debrs, 271. offence. of 

' Nealing a ſhrovd, 76. monuments erected in churches or 

*churchyards, 272. poprſh burial," 273. 

Burning in thr hand, i. 190. may be altered by the judge to 
fine, or whipping, 190, #. peers have their clergy ſor the 
- firſt offence without burning, 192, =. clergy not 1 by 
the civil law, 7. 


Burning” of hereticks aboliſhed, ii. 306, 7. 
ö ide . 
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Calendar, See Kalender. .- (+ n 
Calves, tithe of, iii. 498. 2 004 
Calumny, 0ath, of, . id to tir 


Cambridge, See Collegen. os e on | 
Camerartus, ia the religious houſes; Who, ii, 3 30. 15 
Canon law, what, Pref. p. xxi & u. ried bd 
Canons ; | 44h ions | 0 
In the religious houſes, whence ſo called, ii. 519. regular, 
' ſecular, ibid. . HY Cf 


In cathedrals, See Deans and Chapters. 25 , 
Cantaria, chantry, what, i. 295. | | 
Canterbury, the feat of an archbiſhoprick, TT ney 


Capa, one of the prieſt's veitments, i. 274 | 
| n far ſubject to the eccleſiaſtical juriſdjc- 
on, ii. 50. ; 

Capuchine —f. a religious order, ii. 523. | 

Carmelite friars, a religious order, ii. 524; 

Carthufians, an order of monks, ii. 517. 

Caſula, one of the prieſt's veſtments, i. 274. Ty 

Catechiſm, children to be inſtructed therein, i. 274, 5+ 

Cathedral : origin of. cathedrals, i. 276. difference between 
cathedral, con ventual, and collegiate churches, z. cn. 
thedral churches to be in cities, ibid. certain forfeitures. for 
the repair of cathedrals, 277. cathedral exempt from. the 
archdeacon's juriſdiQtion, ibid, elections in cathedrals, ſet 
Eleftions; how the firlt fruits of the reveaues thereof ſhall be 
charged, 283. cathedral the pariſh church of the whole 
dioceſe, ibid, acknowledgmeng paid thereunto upon that 
account, 284. biſhop's refdence- there, id. reſidence f 
the dean and prebendaries, ibid. adminiſtration of the holy 
communion there, 235, preaching, ibid. lectutes in cathe- 
drals, 286. habits to be worn there, ibid. viſitation thereof, 

ibid. ornaments thereof to go to the ſucceſſor, ibi. carhe- 


drals of the new foundation, 287. 


athedraticum, what, i. 288. a+, 13hatiag%, 
Caveat; what, i. 288. bow ſar concluſive, 23. 288. 


Cellerarius, in the religious houſes, who, ii. 530. 


Ceffian of a bene fice, what, 1, 10%. FOE 
Chalice for the communion, to be provided by the pariſh, 


1. O. | | 
Chana, whence ſo called, i. 342. repair thereof by the rector, 
350. ſometimes by the vicar, 351. by lay impropristors, 
2 whether lay impropriators can be compelled thereto by 
veftration, 351, . caſe where there are ſeveral impro- 
priators, 352. biſhop's diſpoial of ſeats in the chancel, 363. 
-1mpropriator's ſeat in the chance), ibid, vicar's ſeat in the 
chancel, 1814. ; . 

Chancellor, who, i. 289. how to be qualified, 290. his power 
and juriſdiction, 291, the office for what term grantable, 


3 
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Chancery, . Ii sd 179 

Chapel, when ſo called, i. 296. private chapel, ibid, free 

_ Chapel, 298. origio.of royal free chapels, 298, 9. chapel of 

. eaſe under a mother church, 299. endowment of. chapels, 

300. their dependance on the mother chu.ch, 300, 4. by 

payment of tithes and other dues, 301+ by the inbabirants 
repairing at ſet times to the mot ber church, 302. by obla- 
tions there, 302, 3. by the curate ſwearing obedience to the 
incumbent of the mother church, 303. by contributing to 
the repair of the mother church, 304. how to be repaired, 

- $05. bow to be ſypplied, 306. how governed, ibid. church 
or chapel how to be tried, 307, vo 141 

Chaplainſbip, a qualification for plurality, iii. 101, 2. for 
non-refidence, 297. | | | 

Chapter, See Deans and Chapters. " . 

Charitable uſes, commiſſion to inquire. thereof, i. 308. the 

- courſe of proceeding therein, 308, 9 & . of legacies to 
charitable uſes, 309, 310, 311, 2. 

Charity briefs, the manner of laying them, i. 251, charges of 
obtaining a brief, 253. the uſual amount of a collection 

_ thereupon, 161d. | | 

Charles the Firſt, his martyrdom, See Holidays. 

—— the Second, his reſtoration, See Holidays, 

Charter-beuſe, corruptly, whence ſo called, ii. 517. 

Chartelr, what, iv. 297. real, perſonal, 1614. 

Chauntries, belonging to the religious houſes, i. 295. ii. 529. 

Cheeſe, tithe cf, iv. 507. \ 131 

Chefible, one of the prieſt's veſtments, i. 274, 376. 
bild-birth; woman dying in child-birth, how to be diſpoſed, 

j. 318. SHELLS | | 

ebe, geg.. who, i. 246. 320. ; 

Chrijze, the holy oil, i. 320. 

e per what, 5 3 5 

Chrifening, See Baptiſm. 

Church; _ 


Church ; | | 

© Founding: of chorches, firſt erection thereof, i. 67. who 
| may found a church, 321. the biſhop's licence whether 

neceſſary, 322» | as 

Conſecration and dedication, of churches, i. 67, 324. 

church to be endowed before conſecration, 324. canons 
-., Injoining conſecration,, ibid. time of conſecration, 325. 
form of conſecration, 326, &c. procuration doe upon 


_. » conſecration, 335+ re-conſecration, 336. feaſt of the de- 


= 


- 


© dication of churches, 237. Wia 
| Chance), whence ſo called, i. 342. by whom to be repair - 
ec, 350. ſests in the cbancel, 363. "WG, 
= Ile, . ence fo called, i. 342. 2 private property, 343. to 
0 with the houle, 344. * 5 
© Chorchyard, 3. 344- burying therein, 256. ſence thereof, 
TI 349- trees therein, 347. | N 
Repair of churches, anciently by the biſhops, i. 380. next 


þy the reftore, ie, finally by the pariſhioners, ibid. 
repair 


— 2, © 
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repair of the chancel in particular by the 'reQor; 350, f. 


© © ſometimes by the vicar, 252. by lay i ropriator?, ibid. 


"repairing the chancel a diſcharge fromghe repair of the 
chorch, 353, 'repair of a chapel of eaſe” no diſcharge 
from the repair of the church, 1. churches united, 


bow to be repaired, 355. eccleſiaſtical judge ſhall cauſe 


the repairs to be made, ibid. no prohibition in caſe of re- 


pairs, 356. churchwardens duty therein, 357. manner of 


obtaining a faculty, where ſomerhing new is added, ibid. 
Seats, origin of 'the diſtin property therein, i. 358. of 


common right to be repaired by the pariſhioners; 14. 
vie of the ſeats in the pariſhioners, bid. biſhops" to 


diſpoſe of the fame, 359. churchwardens* power to diſ- 
poſe of the ſame, 76:4. reparation neceſſary to make a 
title, 360. ſeat not to go to 2 man and his heirs, ibid. 


feat may be preſcribed” for as belonging to an houſe, 


360, 1. and not as belonging to the land, 362. biſhop's 
diſpoſal of ſeats in the chancel, 363. impropriator's ſeat in 


the chance), ibid. vicar*: ſeat in rhe chancel, ibid. ſears 


pulled don, What mall become of the materials, 364. 


right to ſeats where triable, 366. : 


Goods and ' grnaments of the churchz Ordinary's care 


therein; i. 367. churchwardens* care- therein, 368. com- 
munion table, i814. pulpit, ibid. reading deſk, ſorplice, 
font, cheſt for alms, 369. baſin for the offertory, cha- 


| lice and other veſſels for the communion, 370. bell:, 


bier, bible, #64d. common v7 book, book of do- 
milies, regiſter book, 35 1. table of degrees, ten com- 


mandments, ſentences, monuments, 372. images, other 


and ornaments, 374. who heath the property in the 
goods of the church, 377. 


Rate, to be. made at a veſtry meeting, i. 378. 2 perſonal 


wy 


1 


charge in reſpe& of the land, ibid. whether” there ſhall 


be two rates, one for the fabrick, and the other for or- 
naments, 379. to be charged with equality, 380, 1. lands 


lying in another pariſh. how to be charged, 38 1. how to 


be charged where the boundaries of the pariſh" are not 
koown, 387. tenant to be charged, and not the leffor, 
382. in what caſe the ſounder of a church or others may 


be-exempred,'283; ball of a company, whether charge. 


able; 384. manner of laying the aſſeſſment, 384. form 


of the allefſment, 385; appeal againſt the afſelſmeor, 


ibid. levying/ the afleſſment, 385—7. court of king's 


6 


1 


386, „0 
Churches not be 


bench will not grant a mandamus to make a church rate, 


» arreſt in the church or church- 
yard, i. 388. "fairs and markets, 389. temporal coarts, 
plays; ibid. feaftings, moſters, brawling, 390. fitiking, 


391. drawing a weapon, 392. robbing of churches, 393. 


ſanctuary, 
| Way wo the chorch, may be libelled for ia be ſpiritual 
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court, i. 398. may de ſued ſor in the vemporal coorts, Cle 
396. ure paning i it, 396, 6, M. | Clo 
hurt England, conſtitution thereof, i- 396. the ing to - 1 
be of the 1 of England, his oath to W it, 397. Ch 
pevalty of derogating from the church, bi. Cou 
Churching of women ; women ta de * i. 318. vans for 
- Churching, 319. | Co, 
Church-ſeot, - what, i. 398. 71 Ca 
Churchwardms, their origin, i. 298. — are * from Co, 
being churchwardens, 399. chuſing churchwardens, 401. 
_refohog to act, 403. Ordinary refuſing to ſwear them, 405. Ce, 
chorchwardeas how far a corporation, 408, =, their pre- y 


ſentmente, 7d. to be framed on articles of inquiry, iv. 
23. to be made upon oath, 56d. how far it may be-ſafe to 
- preſent on common fame, 24. their duty as to ſundry tem- 
poral matters, i. 408, 9. whether one churchwarden can 
releaſe, 410. how long they ſhall continue in their office, 
ibid. manner of their accounting, 411. as overſeers, 411, 
412, . account when ſettled final, 412. juriſdiction of ſpi- 
. rityal court therein, 413; . canndt bring an action after 
their office is expired, 413. but their ſucceſſors muſt do 
it, 18. yet they may be relieved in equity, 414. their pro- 
tection by the law in the due execution of their office, 415. 
their duty under certain ſtatutes, 415, . 
CEN origin thereof, i. 344. fence of the charchyars, 
by whom to be repeired, 346. trees groving'i in the chorch- 
yard, Who hath the property therein, 347. 0 
Ciftertians, an order of monks, ii. 518. - | 
Citation; what, i. 415. form thereof, 416. . to be 
executed, ithid. in What manner to be'executed, 417. cita- 
tion wits et modi, 418. citing out of the diooeſe, 419. re- 
 purn-of the citation, 427: fee for a citation, 429% > 
Cities, denominated from the biſhops' ſees therein, i. 276. 
Civil. laau, the conſtituent parts thereof, Pref; page xi. 
Clandeftine marriage, void, 11, 472. See Marriage. 
Clergy, benefit-of, Its origin, i. ung 2 2. Ges pag of . 
Clergy. . 
Clergymen, not dovind to-ſerve in 2 ee office,/i iii. 194- 
not reſtrained from / ſerving in & temporal office, 56. not 
obliged to ſerve in war, 196. not bound to appear at the 
torn or leet, ibid. bot to. be arreſted in attending divine 
ſervice, 197+ penalty on laying violent hands on a clerk, 
198. may have the benefit of clergy more than once, 200. 
exempted from ſerving on jories, iGid. their ſpiritual poſ- 
ſeſſions protected from diſtreſſes, 200-202. how far ſubject 
to taxes and other publick charges, 200 — 205. their ap- 
parel regulated by canon, 205. reſtrained from drunken 
neſs and gaming, 208, how ar permitted to uſe recrea- 
tions, 208, 209. ſhall not take to farm, or traffick, 209. S 
may be deprived for i incontinency, ii. 405. anciently prohi- 
bited to marry, 452. 
Clerk of a pariſh, See Pariſh cini. 


Check, 


ATARI of the PRINCIPAL Marrzxs. 


Chel, in the church, 1. 374. "87? 
Clover graſs, a great tithe, iii. 442. ſeed thereof a ſmall tithe, 


469. 
Cluniackss an order of nuns, ii. 521. | 
Coadjutors, to biſhops, their office and dignity, i. 249. to in- 
cumbents, 429. 1 
Codicil to a will, what; iv. 109. form thereof, 497. 
Cametry, whence ſo called, i. 344. 
Collatio to a benefice, what, i. 164. difference between colla- 
tion and inſtitution, 164. 170. | | 
Colleges, lay corporations, i. 431. charters granted to the Uni- 
+verſicie med by *@ of parliament, 431—434. juriſ- 
icio where one of the parties is a member of the uni- 
- 91 how ſar it extendeth to criminal offences, 436. 
exſendeth not to freehold, 438. whether the king's courts 
interfere, where. a viſitor. is ſpecially appointed, 439 
& n,—g59- rules and examples as to the interference of the 
| king's cour andamus to obtain the ends of juſtice, and 
to compel a viſitor to act, 459—461, . return of à viſitor 
by affidavit, 460. viſitor. muſt purſue bis power, otherwiſe 
he will be prohibited, 461. caſe where a perſon to be vidt- 
ed happens alſo to be viſitor, 462, 2, & u. where it is diſ- 
poted, whether a perſon js viſitor or not, the king's courts 
are to determine it, 463, &c. the archbiſhop's. general pow- 
er of viſitation, 478. colleges how far affected by the ſla- 
tutes of mortmain, 432. college leaſes, 483. commiſſions of 
pious uſes extend not to colleges, ibid. e ections in colleges, 
ibid. preference given to founder's kinſmen, 485, 6, &c. 
- perſons elected, to ſabſcribe the declaration of conformity, 
491. herds of colleges to ſubſcribe alſo the thirty- nine arti- 
cles and the book of common prayer, ibid. and all of them 
to take the oaths and make the ſubſcriptions, as other per- 
ſons qualifying for offices, 492. common prayer in colleges 
may be uſed. in Latin, 493. common prayer before ſermons 
or lectures, ibid. divine ſervice in general, the holy com- 
munion, ſurplices and hoods on folemn days, 494+ oaths 
to be taken on admiſſion to degrees, ibid. ſtamp duties, 495. 
copies of new books to be delivered by the printers to their 
uſe, ibid. privilege of printing, 495-502. books bequeath- 
ed to them, 502, 2. almanacks, bis. Univerſiijes to 
preſent to popiſi livings, 502. title for orders, 503. may 
grant licence to preach, 164. how far being converſant in 
the Univerſity ſhall diſpenſe with non - reſidence, ibid. what 
degrees are requiſite for plurality, Fog. firſt fruits and 
tenths in colleges, 505. phyſicians and ſurgeons, ibid. juſ- 
tices of the peace in the Univerſities, ibid. aſſine of bread, 
508. taverns; and alehouſes, 50%, Ec. carriage of letters, 
511, diſtillers ſetting up trades there, ibid. ſoldiers ſetting 
up trades, 512. — not free of the city or town ſelling 
goods therein, ibid. exempted from purveyance, 513. ſtage 
plays not to be ated therein, ibid. exempted from ſerving 


— 
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the militia, 514. how far exempted from the land-tax, 


| 514. 


= 


355 


556 


A Tant of the Princieat Matters, 


514. duty on hovfes and windows, i654. dot on offices and 
penſions, ibid. how far liable to the repair o the highways, 
15. duties on paper, ibid. N | 
cabal. wills there, iv. 237, 8. 
Colts, tithe of, ili. 498. 4 
Cemmandries in the religious houſes, what, ii. 528. 
Commemorations, what, ii. 1. | | | 
Commendam, what, ii. 1. reſtraints of commendam, 2. benefice 
vacated by acceptance of a biſhoprick, 3. but the avoidance 
may be prevented by a commendam, #4, whether a biſhop 
may have a commendam in his pwn dioceſe, 4. for whar 
time a commendam may be, 6, how far the king's right to 
preſent is ſerved thereby, 7, continuation or reuewal of 2 
commetidam, i5/d. reſignation of x commendam, 8. 
Commiſſary, who, ii. 8. huw to be qualified, i. 290, his joriſ- 
diction and power, 291. the office. for what term grant- 


* 


able, 294. Nr 
Commiſſion of pious uſes, manner of iſſuing the ſame, i. zog. 
See Charitable 4/8. | > | f 


Common appurtenant, bow far covered by x modus for tithes, 
Ti. 427- | | 
q . reſentment thereopon, iv. 24. | 
Common law, What, Præf page xxxvi, geveral ſuperintenden- 
o thereof over the eccleſiaſtical juriſdiction, i. 459—461, n, 
fi. 51. N 
l i. 371. liturgy before the acts of uni- 
formity, iii. 237. eſtabliſhment of the book of common. 
prayer, 236. by the act of uniforoity of 2 Ed. VI. 237. of 
the 3 & 4 Ed. VI. 239. of the 5 Ed. VI. 260. of the 1 El. 
241. of the 13 & 14 C. I. 243. books of common-prayer 
to be provided in every pariſh, 248. declaration of aſſent 
thereto, 249. ſubſcription and declaration of conformity, 
251. penaly of contemning. or not ufing the common- 
prayer, 254. penalty of being preſent at any other form, 
25gs + \ R. 5 | | 
Fir; aff See Lord i ſupper. 


. Communion tablt, to be in churches, i. 368. bow do be ordeted, 


and kept, ii. 426. | . * 
Commutation of penance; what, iii. 77. commutation money 
how to be diſpoſed of, 80. Ser Pemante. dei 

Compoſiom real, for tithes, what, iti. 47. 
Concubinage of the clergy, partly connived at in ancient time:, 


HW. 493. 


Catan, miniſter not to reveal things made known to kim 


" Ih confeſſion, ii. 9» (LAG af} 3.9.5 
en, bow often to be held) ii, 9, lo, at what time 
children ſhall de brought to be confirmed, 10, minifter's 
duty therein, 18. godfathers and god mothers in confirma- 
tion, 10, 11. whether the name ma be altered at conſitma - 
tion, 11. . obe oa 14. 227” 
Conformity, See Common-prayer=buak, k. 
Conge Hurt, what, i. 202. li. 11. . * # N 
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Conies, tithe of, iii. 514. whether they ſhall go to the heir or 
executor, iv. 297. 3h 

Conſanguinity, prohibiting! marriage, ii. 439. a cauſe of di- 
vorce, 499. See Marriage. {37 £4.23 | 

Conſecration of churches, i. 323. ſee Church; of an archbi- 
ſhop or biſhop, 208. ſee Big. | | 

Confiftory court, what, ii: 12. * I U | 

Con/ultation, writ of, what, ii. 12, in what caſes grantable, 
12=17. = | ' 

Contentiout j oriſdiction, what, i. 292. 

Conventicle, See Diſſenters. | 

Conventual ſriare, a religious order, ii. 523. | 

Conwication, before the conqueſt; ii. 18. aſter the conqueſt, 
till the reign of Ed. I. 20. from Ed. I. to Hen. VIII. 21. 
the act of ſubmiſſion of the 25 Hen. VIII. 24. election of 
members, 25. their number, 26. two houſes, ibid, pri- 
vilege, ibid. whether they may vote by proxy, 27. their 
general power, ibid. no power to bind the temporalty, ibid. 

nor againſt the law of the land, 28. appeal to the convoca- 

tion, ib. time of their ſeſſion, i614. their decline, 28 30. 

Coparceners, who, i. 16. | | A. 

Cope, one of the prieſt's veſtments, i. 274. 376. ii. 30. 

Copyboid, how far deviſable by will, iv. - a previous ſurrene 
der generally neceflary, ibid. 

Coquinarius, in the religious houſes, ii. 531. 


Coro, in what manner tithable, iii. 461, corn growing, de- 


viſable by will, iv. 72. in what caſe it ſhall go to the heir, 
and when to the executor, 171. 299. 

Corody, What, ii. 30. 

Corps of a prebend, hat, ii. 90. 

Corſe preſent, what, ii. 563. | 

Cofts, in what caſes executors and adminiſtrators ſhall not be 
liable to pay coſts, iv. 320. 

Council, general, national, provineial, dioceſan, ii, 18, 19- 
hi. 397. See Synod. | | 2 
Courts, origin of the eccleſiaſtical juriſdition in general, ii. 
31. origin thereof in this realm in particular, ibid. fuſt 

conjoined with the temporal, 32. William che _— 
charter of ſeparation, 33. papal incroachments afrer the 
conqueſt, 35. oppoſed by the ſtatutes of proviſors, 36. abo- 
| liſhed in the reign of king Heary VIII. and che king de- 
clared to be the fountain of juriſdiftion, 33, appointment 
of officers in the eccleſiaſtical courts, 41. courts where to be 
kept, 47. manner of proceeding in the eccleſiaſtical courts, 
48. their ſeal of office, ibid. trial of temporal incidents, 
49 * . concurrent jutiſdiction, ibid. no juriſdition in 
caſes capital, 50. authority of their ſentence, ibid. general 
 ſaperincendency of the common law, 51. 
Court of axches, i. 97. 
— — of audience, i. 106. 
— Con ſiſtory court, ii. 12. , 
— 0 delegates, ii. 2 | 5 1 
— — Faculty A. 2s 164 — 2 
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on not to be held in the church or r churchyard, 
Croll danse, reaſon thereof, i. 111, 112. 


- Crutched friars, a religious order, ii. $24- 

Culders, an order of monks; ii. 519; 

Curates, ambiguous fignification of the'werd; ii. 54. bi, 44. 
origin of curates in chapels of eaſe, ii. 55. origin of perpe- 
tual curacies, i. 77, n. 78. ii. 55. power of appointing cu- 
rates, i. 306. ii. 55. form of the nomination of an aſſiſtant 
curate, ii. 56. of a curate of a chapel of eaſe, 57, 58. who 
entitled to nominate ſuch corate, 57, 1. a perperual cu- 
rate, ibid. and ſee 56 K *. whether a mandamus will lie to 


admit a curate, $8—61 & mn. 76 & . licence; requiſites 


for obtaining it, v/z. nomination; orders, teſtimonial}, oaths, 
ſubſcriptions, 61—64. requiſites after licence obtained, viz. 
oath of obedience, declaration of afſent to the bock of 
common-prayer, to the thirty-nine articles, to take the 
oaths of allegiance, ſupremacy, and abjuration, 64—67. 
none to ſerve more than one church or chapel in one day, 
. 67. their ſalary, how recoverable, 67, &c. their refidence, 
74. bow removable, 74, &c. chapels of eaſe and perpetual 
curacies augmented, 77. 
Cuſtom concerning tithes, what, iii. 431, | 
——— of diſtribution of inteſtates effects, iv. 434. within the 
- city of London in particular, 441. and fe London; the pro- 
. vince of Vork, 452. the — of Wales, 477. and 


. ſee Preſcription. 


= \ 


D. , 


Dalmatica, one of the prieſt's veſtments, i, pry ti. 78. 
Darrein preſentment, aſ62e of, i. 30. ii. 78. iii. 276. 

Deacon, ordination of, iii. 38, 9. 

Deaf and dumb perſon, whether be may make a will, Iv. 60. 
Deans and Chapters: 

Of deans; original of n Wi. 80. ſeveral kinds of 
"deans, 79. cathedral dean, who, 80. deans how appoint- 
ed, 82. deanry held in com mende m, 7bid. deanry a ſine- 
cure, ibid.” whether it may be a lay office, $3, 4, =. dean- 
© ry adignity, 84. poſſeſſions belonging to deanries, 84. 
dean to viſit the chapter, 86. dean may make a depoty, 

ibid. reſidence of deans, rbid. dean's ecclefiaſtical duty, 
bid. profits of a deanry during the vacation, ibid. 
* chapters; chapter, what, ii. 87. chapter without a deat, 
'#bid. in ſome I two chaprers, ibid. capacity to take 
or purchaſe, 87, 8. 


Of the ſeveral r the chapters, i in their ſole epi- 
city, as canons and prebendaries, difference between 


prebend and prebendaty, ii. 88. prebend, whar, fbi. 
canonry, what, ibid, two. kinds of prebendaries, 151d. 


2 how appointed, 89. none to have two pre- 


in one church, 89, 90. whether à prebend 4s a lay 


e ts ; fer, 
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T fete concerning their ſeparate. poſſe ſſious, ibid. how. 
0 


charged to the land- tax, go, 1. prebend a ſinecure, 
91. reſidence of , prebendaries, ibid. their courſes of 
_ preaching, 76:4. profits of a. prebend during. the vacation, 
2. prebendary liable to dilspidations, di]. 
Of the Dean and Chapter as one body aggregate, their in- 
corporation, ii. 93, their dependency on the biſhop, i6id. 
their juriſdiction, g3, 4. grants made to them, 94. how 
far they are guardians of the ſpiritualties, ibid. preſenta- 
tion of one of their own body to a benefice, ibid. whe- 
ther a ſurrender of their lands doth diſſolye the corpora- 
tion, 94,.5- of the deans and chapters of the new found- 
ation, 95, &c. of election by dean and majority. of the 
chapter, 115—117, of mandamus to compel ſuch elec- 

* LION, 117. X., ; | 

Of deans of peculiars, without juriſdiction, ii. 118. with- 
out a chapter, ibid, 

Of rural deans, antiquity of tbe office, ii. 119. apportion= 
ing their diſtricts, ibid. appointment of rural deans, 120. 
their oath of office, 121. their holding rural -chapters, 

121, 2,3- their attendance at the biſhop's viſitation, 123. 
their judicial and other authority, 123, 4. continuance 
in their office, 124. their diſuſe, 125. | 

Death's part, what, in relation to the diſtribution of the effects 
of the deceaſed, iv. 438. 
Debts of the deceaſed, in what courſe and order to be paid, 

iv. 338. 341. | 

Declaration of rights, at the Revolution, iti. 385, &c. 
Decree in equity, equal in the courſe of payment to a judgment 
at law, iv. 351. : 

Dedication of churches to ſome of the ſaints, i. 337. feaſt of 
the dedication, ibid. origin of fairs thereupon, 340. 
Deer, tithe of, iii. 514. whether they go to the heir or execu- 

tor, iv. 297. 

Defamation, may be either by words ſpoken or in writing, 

diſtinctions ariſing therefrom, ii. 126, z. cognizable in the 
eccleſiaſtical courts, 126 & n not for matters temporal, 
126, 8. 127. not for matters ſpiritual; mixt with temporal, 

128. but for ſpiritual. matters only, 126, 3. 129. in what 

Taſe action at law will lie for words charging a crime merely 
ſpiritual, 131, 132, & u. words ſpoken of a clergyman, 

133 & n. 134, n, words ſpoken ia London, 130, 3. 134. 

matters given in evidence, 136. in what time the ſuĩt muſt 

be commenced, 101d. in what caſe the defendaat may juſti- 
fy,,137-. caſe where there are mutual defamations, ibid. 


ther 
ibid, execution of the ſentence, 7614. 

Degradation, form and manner thereof, ii. 139. 

Degree of kindred, different ways of computing the ſame by 
the civil and canon laws, iv. 404- 


Delegater, 


Degrees, archbiſhops power of conferring the ſame, ii. 165 K. 
| Like af | 


* 


whether the huſband can releaſe the wife's ſuit, 138. Whe- 
be can relesſe the colts, ibid. ſentence for defamation, - 
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Nelgg ates; (court of, ii. 1140. appeal to the ſame, i. 61. man. 
ner of — 2 commiſſion of delegates, 63. 
Depefition from miniſtry, form and manner thereof, ii. 
140. ; 
Deprivation, manner of procedure therein, ii. 141. cauſes of 
deprivation, 141—145, *. 4 
"i Devi, See Wills. 
Dilapidations, one cauſe of deprivation, ii. 144, . in wha: 
"manner to be eſtimated, ii. 146, 7, & #. by cutting trees 
aod digging mines, 146, 7, 3. within what time, 148. whe- D 
ther dilapidations ſhall be preferred before debrs, ibid. mi- 

niſters to keep their edifices in good repair, on pain of ſe. 
eſtration, 148, 9. fraudulent alienations of goods to de- 

— 151, 2 dilapidations where to be ſued 

for, 183 & . whether perpetual curates are liable to dila- 

pidations,' 153, 4+ the laſt incumbent (or his executors) 

chargeable with the whole dilapidations, 154. 

Dimiſſory letters for orders, by whom to be granted, iii. 35. D, 
to what perſons, 37. | Ds 
Diace/e, boundaries thereof how to be aſcertained, ii. 157, De 

how far one biſhop may act in the dioceſe of another, 158, 

clergyman living in one dioceſe, and beneficed in another, 

how to be proceeded again, 7614. | 

Di/pen/ation, by the pope aboliſhed, ii. 158, transferred to 
ihe archbiſhop of Canterbury, 159. manner of grantin 
the ſame, 159, 160. in what caſes to be confirmed by th 
crown, 160, fee for the ſame, 162. royal diſpenſations, 

164. archbiſhop's power of conferring degrees, 165 & . 

biſhop's power of diſpenſation, 1658. T 4 UM 

Diſpenſing power of the Crown, aboliſhed, iii. 388. 
Difſemers : ih | y | 

Laws agaiaft diſſenters before the act of tuleration, ii. 166. 
concerning abſence from chureh, 168—1790. frequenting 
conventicles, 170, &c. concerning the ſacrament, 22 
of proſecutions againſt corporators not having taken the 
facrament, 177—180, x. ſeveral diſabilities, 178. children 
ſent beyond ſea, 180. laws againſt quakers in particular; 

181. againſt anabgptiſts, 183. 

How far mitigated by the act of toleration, and other aQts, 
ii. 166, =. 184, &c. of mandamus to admit or "reſtore 
diflentiog teachers, ii. 192—194 & . of the exemption 
of diſſenters from ſerving corporate offices, 206—220. 
217, *. | 

Diftriburion of inteſtates' effeQe, iv, 392. ſpiritual court can- 
not compel diſtribution where there is a will, 495. where 
one only can take, 396. whether an infant in vimire /@ 

mere can take, 397. 431. whether coheireſſes ſhall briog 
into hotchpot, 397. whether the heir in boroogh-evopliſh, 

398. advancement, what ſhall be deemed ſuch, 398, 9. 

whether grandchildren ſhall bring into hotchpot, 403. who 

ſhall be deemed next of kindred, 404. degrees of kindred 

dy the civil and by the canon taw, 404, 5. of * ö 

WIE / 3% | 


_wu=z 


9 in the religiovs houſes, who, U. 530. 
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of deſcendants, 40g, c. 411. of aſcendante, 415, be. 
of collaterals, 420, Ke. fatber how-far inticled; 413.414. 
grandfather, 414, 415. brothers and ſiſtere, im-exclufion-of 
the grandſather, 416. half blood, 422. brothers“ god Giters* 
children, 424. difference between the ſlatote of diftriburions | 
and the civil law in this reſpect, 425, u. the huſbind's title 
to the wife's effects, 425. brothers and fifters to hie with 
the mother, 428. coſtom of diſtribution io particular places, 
See Cufom, Londen. * n 

D:wverce, caves. of divorce,. ii. 496. à winculs, av for con- 
ſangoinity, affinity, impuberty, frigidity, 499, '500. ſo- 
domarical, practices, 499, . à thoro et men/a,"as for adul- 
rery, ctuelty, 301 & #.. divorce not to be on the ſole con- 
feſhon of the parties, 504, 4. what ſhill be deemed a com- 
penſation of the crime, 505. ſentence of divorce how to be 
8 ibid. wife's coſts to be paid by the huſband, 

OT, Fw | T.K / | 

Dee Commons, ii. 221. | 

Dominicans, an order of friars, ii. 522. 

Donatio cauſa mortit, what, ii. 321. iv. tio. 


Donati ue, what, ii. 222. original of donative-, 222. of what 


kind of benefices. or dig nitie-, 1%. form of a donation, 
223. effect of a donation, 224. tow far the donee moſt 
aify as other elerks promoted, 224 —226. domative with- , 
in the ſtatutes of ſimony and plurality, 227. whether à do- 
native may lapſe, ibid. bow far exempt from the ordinary's 
juriſdiction, 227-229, how affected by the augmentation 
of queen Anne's bounty,.229. goes to the heir and not the 
execotor, 230. how far of temporal cognizance, ibid. how 
extinguiſhed, 231. ' | FA | * 
Double complaint, im properly termed Double guarrel, what, 
ij. 231. manner of proceeding therein, i. 159, 
Drawing a weapon in the church or churchvard, i. 392, 3. 
Druntenncſi, puniſhment thereof, ii. 232—237. ia > 
Ducarel, Dr. his propoſal for publiſhing a general repertory 
of the endowments of vicarages, i. 80 - 82. „ 0 
Duy#:, tithe of, iii. 515 | ere 
Dumb perſons, marriage of, ii, 450. whether they may make 
a will, iv, 60. "MR | 
Duplex guerela, what, i. 159. ii. 231. 
„ ; „ 1 i ag 
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Caſtar, to be regulated according to the new ſtile, ii. 350. 

Ee gas tithe of, i. 616, 516. ; 

El:Qion, canonical, to be ſree, i. 277. within what time after 
the'vacancy, 279-abfent electors to be cited, 280. whether. 
they. may make a proxy» ibid. manner of taking the votes, 
281. caſe where the votes are equal, 282. majority of legal 
votes, what, 281, 2 majority to be of the Whole number, 


284 C . right of election, 333. *- 
A4 | 
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| Elopement, how far the huſband in ſuch caſe is anſwerable 
for debts contracted by the wife, ii. 508, &c. See further 
Marriage. | | | 
Ember days; what, ii. 313. 

' Erernites, an order of friars, ii. 524. 
Eſcuage, what, ji. 20. | 
ein, of divers kinds, i. 28. ii. 237, 8, K . 

Eve, or vigil, whence ſo called, i. 337, faſting thereon, ii. 313. 
Evidence, one witneſs bow far evidence, ii. 238. how many 
witneſſes, and of what fort requifite to a will, iv. 799—105. 
depoſitions and ſentence in the ſpiritual court how far evi- 
dence, ii. 240. probate of a will how far evidence, 1614. 
letters of adminiſtration, iv. 292. croſs-examining, ii. 241. 
confronting, - re-examining, ibid, expences Of the wit- 
neſſes, 241, 2. | 
Examination, of perſons to be ordained, iii. 34. of a clerk be. 

| fore inſtitution, i. 157. 

Exchange, of glebe lands, ii. 301. of benefices, 242, 3. 
Excommunication, leffer, it. 243. greater, ibid. ipſe facto, 244. 
body corporate cannot be excommunicated, ibid. excom- 
municate perſon deprived of chriſtian communion, 1614. to 
be kept out of the church, 245. to be publicly denounced 
every fix months, id., diſabled to bring an action, 246. 
- may not be preſented to a benefice, —nor be an advocate, 
—nor a witneſs, —whether he may be a juror, —whether 
he may have the benefit of clergy;—whether he may make 
a will, 247. whether he may be. executor, 247, 8. ſhall 
not have cbriſtian burial, 248. concerving the writ of 
excommunicato capicudo, 248—257, of quaſhing the writ by 
the temporal courts, 260, 1, 3. abſolution and diſcharge, 257. 
Rxecutor of a will, who may be, iv, 122. infant, 123. infant 
executrix marrying, 124. wife executrix, 16. executor be- 
ing a bankrupt, Or non compos mentis, 126. executor of his 

own wrong, 241. See-title Hill. 

Exempt juriſdictions, royal, iii. 73. archiepiſcopal, ibid. epil- 
copal, 73, 74. of deatis, prebendaries, and others, 74. of 


= _ monaſteries, 75, 76. 


Exeter college cale, concerning the viſcatorial power, i 439 


—445. c 8 
Exorcift, who, ii. 261. licence to exorciſe, ibid. exorciſiag in 
the office of baptiſm, 26r, 2. . 
Extent, lands extended on a judgment go to the executor, 
iv. 299. | | 
* Extortion, See Fes. | 1 


, 
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Faculty court, what, ii. 262. | 
Fairs, origin thereof on the church dedication day, i. 339- 
fairs and markets not to be in the church or churchyard, 
89. fairs prohibited on ſundays, ii. 416. on certain holi- 
ys, 518, to be kept according to the old ſtile, 352 
6. os ; * | | " 1 | | ny Faſting 


-% 


le 
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Faſting days to be obſerved, ii. 311. a oy 
Fraft days, what days ſhall be obſerved as ſuch, ii. 310, 
Fees, archbiſhop Whitgift's tables of fees, ii. 267, Ke. table 


ſettſed by a jury, 270. tables of fees to be put up in the 


re 263, 4. fees how recoverable, 264, 5. extortion, 

262, 3. | 

Fellowſhips of colleges,” ingrafted, how far ſubje& to the 
general ſtatutes of the college, i, 476. : 

Fels de Je, whether a will made by him ſhall be valid, iv. 62. 

whether he may have chriſtian burial, i. 266. 

Felon attainted, whether he may make a will, iv. 62. eccle- 

ſioſtical juriſdiction extend th not to felony, ii. 50. 

Feodal inſtitution of primogenitore, iv. 434. 

Feræ nature, animals of that kind how far tithable, iii. 412, N 
Fern, whether tithable, iti. 473. * 5 
Fighting in the church or churchyard, i. 391. N AY 
Firſft-fruits and Tenths :> 

Given to the Pope, ii. 273—275 & n. 

Annexed to the Crown, ii. 276. 

Concerning the manner of payment of firſt froits and 
tenths, ii. 276. compounding for the payment of firſt 
fruits, 276, 7. penalty on not paying or compound- 
ing, 277. value how to be aſcertained, 277, 8. in what 
dioceſe to be rated, 278. year when to commence, ibid. 
incumbent dying ſoon after induction, ibid, within 
what time archbiſhops and biſhops ſhall pay, 279. 
deans, archdeacons, prebendaries, how to pay, ibid: 
tenths to be deducted out of the firſt fruits, ibid. grants 
of exemptions from firſt fruits and tenths to continue, 
ibid. what livings are exempted from firſt fruits, ac- 
cording to the valuation in the king's books, 279, 280. 
what liviogs are exempted ſrom firſt fruits and tenths, 
according to their clear yearly value, 280. St, George's 
chapel in Windſor exempted, ibid. hoſpitals and ſchools 
exempted, 28. leſſor to pay firſt fruits and tenths, and 
not the leſſee, 1674. collector of the tenths, ibid. where 
he ſhall keep his office, and when to attend there, 1%. 
times of payment of the tenths, 281, 2. forfeiture on 
non-payment of tenths, 282, tenths a charge upon exe- 
eutors, adminiſtrators, and ſucceſſors, 282, 3. caſe of 
tenths where there is no imcumbent, 283. members of 

" cathedrals and . to pay ſeparate, ibi. collector to 
give acquittances; 7%, to pay the tenths into the ex- 
chequer, Ii. his eſtate chargeable, ibid. paſling his ac- 
counts, ibid. 2 : 

Firſt fruits and tefiths appropriated to the avgmentation 

of ſmall livings, ii. 283. power to eftabliſh à corpora- 
tion; and fetthe thereon the firſt fruits and tenths, 283, 4. 

power to. fottle benefaRtions- on the ſaid corporation, 

' 284, $. letters patent of incorporation, 285, 6. rules and 

orders made in purſuance of the faid letters patent, 287. 
aſcertaining the value of the ling to be avgmented, 289. 

J Oo 2 agreement 


* 
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agreement with benefaQtors for the nomination, 290, 
125 with patrons and others for a ſtipend, in caſe G 
. of augmentation by lot, 291. capacity of miniſters for 
42 ee the augmentation, ibid. avgmentation of be- 
© nefices vacant, 292. benefices 9 ſhall be per- 
. petual cures, 202, 3. and lapſe thereof may incur, 293, 
donatives how affected by the augmentation, ibid. ex- 
thange of lands ſettled by the a0gmentation, 294, re- 2 
giſtry to be kept of all matters relating to the augment- 
ation, 454. number of living capable of augment. 
ation, ibid. form of a deed of gift of money for the aug- 
mentation, 295. form of an inſtrument to be executed 
by the governors, 295, 5. 
Fifb, tithe of, iii. 519. fiſh in a pond, go to the heir, iv. 297. 
fiſh carriage» allowed to paſs on ſundays, ii. 415+ 
Flax and hemp, bow tithable, iii. 490. | 
Font to be in churches, i. 369. ii. 296. 
Fontewrault, nons of, ii. 521. 
Foreft land, how far liable to tithes, ii. 414. 
Firnicatien, how puniſhed, ii. 402. 


; Fowl, tithe of, iii. 515. ; 

Franciſcans, an order of friars, ii, 523. t 

Frankalmoin, the charch lands, anciently of that tenure, ii. 20. He 

Frank marriage, what, iv. 468. Hey 

Friery, what, ii. 522, 529. | wr Her 

Frigidity, a cauſe of divorce, ii. 500, 9 5 Hel 

Frontal, what; i. 376. 3 

1 Funeral expences' to be paid before debts, i iv, 348, 3 

| . Farzze, Nr ttbable;'1 iii. 473- a | 

8 5 ( | g 8. 4 

Gallery in the church, power of etetling, i. 374. 5 Hen 

Gange days, what, i. 34. iii. 63. | Hop. 

Gardens, how tithable, iti. 495. Hoſp 

Gavelkind lands, deviſable by will, nd why, iv. 434+ gavel- Hep 

kind in Wales, aboliſhed, 57 3. 

Gre/+, tithe of, iii. 315. 1 to 

Gilbertines, a religious order of canons, ii. 520. hc 

Fs . Glaſſer, inthe wamſcor, go to the heir, iv. 30t. le 

5 Glebe lands, every church to bave a glebe, ii. 297. reaſon 31 

why the glebe is often in detached parcels, i. 324. glebe Hoſt 

| lands in abeyance, ii. 298. freehold thereof in the par- Hoſt; 

ſoo, yet not alienable, ibid, whether they may be ex- Hotei 

Thugs: 3501. waſte in glebe lands, 302. whether mines Huſt, 

may be dug in glebe lands, ibid. (ſee Dilapidations) z tithes ho 


of glebe lands, | Ii. 302. i, 415. incumbent dying, ii. 302- 
Grace, with reſpe& to faculties, what, ii. 303. ii. 102, ' 
Serail, what; i. 375+ it. 303. 
 Grandmincinesy an order of monks, . 51 inn 
92775 5 h ü. 518. Foul 
"4 a 5 1 341, Guardian; 
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Guardian, in chivalry, iv, 114. by nature, ig. in focage, 
ibid. for nurture, ibid. appointment of guardians by will, 
112—116, 117. by the cuſtom of the province of York, 
112—115. by ſtatute, 113. guardians of idiots and .luna- 
ticks, 115. to natural children, 122, duty of guardians, 
119—120, &Cc. | | . 

Gunpowder treaſan, annual commemoration thereof, ii. 319. 


* 
£4956 H. a 
Hackngy coachmen, allowed to ply on ſundays, ii. 41. 
Hay, manner of tithing thereof, iii. 467. 
Headlands, wherber tithable, iii. 462. 
Hearth-penny, what, ii, 304. 
Heath, furze, and broom, whether tichable, iii. 473. 
Heir -looms, to go with the houſe, iv. 74. 165. 303, 4. 
Hemp, how tithable, iii. 490. 
Hens, tithe of, iii. 515. | | 
Hereſy, what, ii. 304. power of the convocation: to inquire. 
thereof, 305. power of the ordinary, ibid. power of the. 
temporal cour's, 306. puniſhment thereof, 1614. F 
Heriot, what, ti. 308. | | | 
Hermitage, what, ii. 529. 
Herſe cloth, i. 374. 
Holidays, what days to be obſerved as ſuch, ii, 308. feaſt days, 
310. faſting days, 311. repairing to church on holidays, 
317. fairs prohibited on certain holidays, 318. killing 
game on ſundays or Chriſtmas-day, 319. occaſional «A 
fices, for the 5th of November, the zoth of January, 322. 
the 2gth of May, 322—327. the king's inauguration, 327. 
Hamilies, book of, to be provided by the pariſh, i. 371. to be 
read in the church, ii. 273. 
Honey, tithe of, iii. 516. 
Hops, how tithable, iii, 491, &c. | 
Hoſpitalers, a religious order of knights, ii. e254 - _ + 
Hoſpitals, of divers kinds, ii. 330. power of foundation, 330 — 
332. anciently inſtituted for travellers and pilgrims, 328. 
to be nigh the way fide, 5 29. viſitation and government af 
e 332, 3. & . elections in boſpitals, 333, 4, & 8. 
a 


3 | 
Hoftiary, who, nl. 42. 
Hoftitarins, in the religious houſes, who, ii. 531. 
Hotchpot, what, iv. 397. | 
Huſband, intitled to ad miniſtration of his wife's efieRs, iv. 278. 
how far an{werable for the wife's debts, ii. 508-311. 


jp J. 
January the -thirtieth, to be obſerved as a faſting day, ji- 
321, 2. | | 


Tyuitr, and other popiſh prieſts baniſhed, iii. 128. 
Oo 3 | Jui, 


es of hoſpitals, 334. how far exempted from taxes, 


566 


- 


566. 4 Tanz of the Prncipar Marrras. 


Jews, bow, to be ſworn, ii. 336. proteſtant children of Jews, 
ibid. Jewiſh marriages, 451, | | 
Jeint-tenanta, who, i. 16. 
udgments, how far preſerable in payment toother debts, iv. 349. 
urſſdictien, eccleſiaſtical, 8ce Courts, i 
uris utrum, Writ of, what, ii. 347. 
us patronatis, form and manner of the trial thereof, i, 22, 
&c. effect of ſuch trial, 28, | 


I, 


Jdiat, whether he may marry, ii. 451. whether he may make 
a will, iv, 46. guardians of idiots, See Guardian. 

Ile, in a church, whence ſo called, i, 342, a private property, 
343- by preſcription, 343, 4. to go with the houſe, 344. 

Images, in the church, i. 374. aboliſhed, ii. 337. 

Inpropriation, difference between impropriation and appro- f 
priation, ii. 338. iv. 12. | nn 

Impeberty; a cauſe of divorce, ii. 500. © 

Inauguration of the king, to be obſerved as an holiday, ii. 327, 

Indemnity, what, i. 78, 79. ii. 338. | 

Jndicavit, writ of, what, i. 31. ii. 338. 

Induction to a benefice, manner of it, i. 172196. effect 
thereof, 176. of temporal cognizance, ibi. requifites after 
induction, 177. | dl 

Infants, at what age they may marry, ii. 435 & z. at what 

age make a will, iv. 45. infant may be in executor, 123. 
infant executrix marrying, 124- payment of a legacy to an 

infant, 370—375- to ſae. or defend by guardian, 122. 
' Jnfirmariag, in the religious houſes, ii. 531. | 

Inhibition, what, ii. 339. 151 

Inſpection of pariſh books, See Regiſter - book, | 

Inſtitution to a benefice, i, 164. requiſites to be performed at 

the time of inſtitution, 164, Kc. form and manner of inſti- 

tution 166--170 & ., effect thereof, 170. ſuper · inſtitu- 
rr 

Irisrdids, what, ii. 340. effect thereof, ibid. now diſuſed, 341, 

Intereſb, how far to be allowed, on payment of debts by an 

..© executor or adminiſtrator, iv. 357. on a legacy, 375. 

Jenlocutory decree, what, ii. 3414. 

Inteſtates, iv. 270. diſtribution of their effects, See Diftribution, 

Iatruſſon, what, ii. 341. conſtitutions againſt it, 341, &c. 

| Inventory, what things to be put therein, iv. 297. form 
| thereof, 491. | 

. Invitarory, what, ii. 347: ili, 245. | | 

1þ/o facto, extent of theſe words, i. 391, 2. ii. 244. 


K. , 
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G Kalendar, year to begin on the firſt of January, ii. 347, 8. 
. Cleven days thrown out, 348. writings 10 bear date accord- 
1 a - ing 
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Jog to the new ſtyle, 349. courts and meetings, 1614. 
Eaſter and other holidays, 350. fairs, 352; paſtures, rents, 
coming of age, 352—354. 


% 


Keton's fellowthips, in St. John's college, Cambridge, i. - 


463, 4. 4 

King, bis ſtyle and title, iii, 117. 391, 2. his oath at his coro- 

nation, iii. 386, &c. not to be a papilt, iti. 157, 8. not to 
marry a papiſt, 2%. to be of the chuzch of England, i. 
397+ his ſupremacy in eccleſiaſtical matters, iii,'378, &c. See 
Supremacy. 

King's arms, put up in the church, i. 374. 

Kiog's inauguration day, ii. 327. | | 

King Charles the Firſt, his marcyrdom to be ob- 

f ſerved as a faſting day, it. 322. 

——  — King Charles the Second, his return to be obſerved 

as a day of thankſgiving, ii. 322. 
Kneeling, at the ſacrament, ſigwiſication thereof, ii. 428. 


o& 


L. 

Lambs, tithe of, iii, 498. X 
Lapſe, what, ii. 255, incurred in fix months, i4id. from what 
time the months to be computed, 356. af notice to the 
patron, 357, . caſe where an inſufficient clerk is pre- 
ſented, 357. where the lapſe happeneth through the bi- 
ſhop's own default, 357, 8. lapſe ſhall not incur per 
Jaltum, 358, 9. biſhop being both patron and ordinary, 
ſhalt not have twice fix months, 259. lapſe incurred du- 
ring the metropolitical viſitation, 360. biſhop dying after 
lapſe incurred, ibid. no lapſe from the king, 360, 1. pa- 
tron's right, where adyantage of the lapſe is not taken, 

361. whether a donative will lapſe, 363. 
Law patentees, validity of their grant, 1. 496, &c. | 
Leaſes, by the common law, ii. 363. by the enabling ſtatute 
of the 32 Hen. 8th, 364 —375. of the word from in leaſes, 
373, 4. . of biſhops by the-difabling ſtatute of the 1 Ex. 
375-384. of other corporations, ſole and aggregate, by 
the diſabling ſtatute of the 13 Fiz. and other ſtatutes, 
384—390- concurrent leaſes, 389 & u. bonds and judg- 
ments to defraud the (ſaid ſtatures, 390, 391, ». further 
regulations as to college leaſes, 491. bow leaſes of bene- 
fices with cure become void, by non-refidence, 393. leaſe, a 

chattel, and goes to the executor, iv. 298. 
Leaurer, who, 114398. how appointed, 16d. who the judge of 
his right to admiſſion, ii, 398, 9, #. licence, and his duty 
thereupon, 399. lecturer in cathedrals, i. 280, _ 
Legacy, what perſons are incapable of a legacy, iv. 562. 
ademption or extinguiſhmeat of legacies, how, 362—365 
& v. of legacies in ſatisfaction of debts, &c. and q contra, 
362, 1. 363, . of double legacies, 181, 2, 1. legacy where 
to be ſued for, 365, 6, v. ſecurity to be given, when the 
147g O04 day 


. 


_ — — — — — — — 


| 568 AT ABLEINLF #he; PRINCIPAL Mars. 


oy. of payment is diſlant, 369, ard ſee 366, n. payment of 


a Jegacy to an infant, 370, Kc. in what caſe @ legacy tall 
bear intereſt, and from what time, 375. maintenance and 
education, bow fac. to be allowed, 331—383. payment to 
a feme covert, 383. ſecurity 40, refund, id caſe of inſuf- 
ficiency of afſſeis,, 384. in- what caſe legatees ſhull- abate 
ran 385. ſpecific legacies, 387391 & *. 
-0-executor cying, who ſhall be ſued, 392. | 

Legatees, of three kinds, ii. 401 15 

Legatine, copſtitutions, What, Pref, page xxv, xxvi. 

Legend, what, i. 375- i. 10. 

Legitime, what, iv. 434- 1 

Letcherwite, what, ii. 402. . 

Letters dimiſſary, wi. 35. See D. 


Lewane/s, anciently raten in the leet; Il. 402. pre ſent - 


able in the ſpiritual court, ibid. yet puniſhable: alſo by the 
temporal laws, 403, 4- temporal puniſhment in caſes of baſ- 
tardy, 404, 5+. adultery a cauſe of divorce, 405. clergy- 
men further puniſhable, i344. what ſhall be ſufñcient evi- 
dence of the offence, 405, 1 
| Libel, what, ii. 406. copy of the libel to be delivered to the 
defendant, i,. defamatory libel, what, ii. 127. . 
Library, parochial eſtabliſhment by ſtat. 7 An. c. 14. ii. 
409. ordiaary.to viſit the ſame, 409, 410. to be locked up 
duripg the vacancy of the church, 410. new incumbent to 
_ give ſecurity, 164. and to make new catalogues, idid. books 
not to be alienated, 411. remedy in caſe of bovks loſt or de- 
tained, ibid. account to be kept of new benefaCtions, 141. 
new regulations from ime to time how to be made, 411, 12. 
Licence, of preachers, iii. 268. of lecturers, ii. of curates, 
ii. 61, of ſchoolmaſters, iii. 326. of phyſicians, iii. 83. of 
ſorgebns, iii. 89... of midwives, ii, 513. of marriage, ii. 462. 
liceofiog of printing, i. 495 Rf | 
Lilly's grammar, to be taught in ſcbools, iii. 334. 
Limitation, ſtatute of, how far pleadable in equity, iv. 358. 
/ whether pleadable agziofſt legacies, 362. 
Litany, at Wust times to be uſed, iii 206. 
. Londen, manner of paying ti hes there, iii. 551. ſtatute en- 


abling to diſpoſe of perſona! eſtate by will, w. 441. cuſtom 


of diſtribution in cale cf, in'eftacy, 442. death's part 

_. oiftributable according to the ſlatute ot diflribution, 443+ 

ſuperin;epdency.of tbe court. of orphans, ibid, children in- 

Fo 'ritled, tho” born out of the city, 444 chiid igütled, tho? 

dor after, the father's deatb, idid. child dying, the or- 

Powe part ſurvives, lid wile divorced ſhall hot have 

her cultomary part, 445. caſe where the huſband was at- 

tainted, i, wife or. child:en advanced, did. what ſhall 

be deemed a ſufficient advancemest, 446448, ni; child of 

age may releaſe; the cuſtomary, part, 448. whether the 

dyſband can releaſe, 449, Whether marriage without con- 
f dent bars the cuſtom, 45». whether the cuſtom extends to 

> 9 * eu 4 grand- 
Tay 
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grandchildren, 161. hoteh pot only amongſt children, 13. 
452. whether a leaſe is #fſets within the cuſtom, #b;d. whe- 
ther the cruſt of a term, hid. a mortgage, 1614 os 
Lord's day, penalty of not reſorting to charch on the Lord's 
day, iii. 232: due obſervation of the Lord's day, ii. 412. 
exercifing worldly calling on the Lord's day, 412—415 & 
1. fairs and markets on the Lord's day, 416. ſports on the 


Lord's day, 417-—420. ſerving proceſs on the Lord's day, | 


420, 421, . robbery on the Lord's day, 422. 

Lord's Supper, who ſhall or ſhall not be admitted to the holy com- 
munion, ii. 423. not to be adminiſtered in private houſes 
4256. notice to be given of the holy communion; ibid. 
names of the communicants to be previouſly delivered in, 
ibid. remedy againſt a miniſter refuſing to adminiſter the 
ſacrament, 425, 6. what oumber is requiſite for communi- 
cating, 426. concerning the communion table, ibid. bread 
and wine by whom to be provided, ibid. offertory, 427. 
habit of the miniſter officiating, #5/4. conſecration of the 
ſacrament, 428. poſture of the communican:s, ibid. com- 

- munion in both Kinds, 428, 9, bread and wine remaining, 
how to be difpoſed of, 429. oblations due to the minifler, 
ibid. how often in the year to be adminiſtered, 430. pe- 
nalty of depraving the holy communion, 431. ſervice when 
there is no communion, 432. f 

Lunatick, whether he may marry, ii. 451. whether he may 
make a will, iv. 47. guardians of lunaticks, See Guardian. 


M, 


Mackarel, allowed to be ſo'd on ſandays, ii. 5. 

Madder, how tithable, iii. 490 

Magifter operis, in the religious houſes, who, ji. 530. 

Mahometans, oath how to be adminiſtered to them, ii. 433. 

Maintenance of infants, before their legacies become due, See 
Legacy: | | 

Mancheſter college, caſe of, i. 462, 3. 


- Mandamus, See Colleges, Dear and Chapter, Diſſenters. _ 


Manual, what, i. 376. 


| Marriage: 


Who may marry, at what age, ii. 434, 5. conſent of pa- 
rente or guardiaos,' 436 & =. Levitical degrees, 439. 
dumb perſons, 450. idiots and lunatick“, 451. Jews, 
widows, i6id.' firlt and ſecond couſins, 449, 450. prieſts, 
452. fix clerks ia chancery, 454. doctors of the civil 
law, 455. | 

Of marriage contracts, ſpouſals, what, ii. 455. de preſents, 
ibid. Je futuro, ibid. no! to be made private!y, ibid. age 
for contracting, ibid, effect on the property of the wife or 
boſb and, 455 & . what remedy ſhall be upon the con- 
tract, 457- infent's'contre@t how far binding, 457==459- 
hat conſent ſhall amount' to a contraft; 459. conirat 
muſt be in writing, 450. ; 8 
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Of bans, previous notice, ii. 460. where to be publiſhed, 
ibid. at what times, 461. proclamation thereof, 767. 
diſſent of parents or guardians, 16%. certificate of bann 

ubliſhed, ib¹⁴'. regiſter of banns publiſhed, 482. 

O licence, Who may grant, ii. 462, to whotn, 463. ſecu- 
rity to be given, and oath 10 be made, ibid, forging li- 

\ . cence, 465. 

When and where to be ſolempined, i ii. 465, ans 476478. 

clandeſtine: $596 Hob eccleſiaſtical puniſhment thereof, 

466, pecuniary forſeiture, 469. ſelony, 472. marriage to 

de void, ibid. Scotch marriages, 473— 476. 

Form of ei ii. 479. witneſſes preſent, ibid, im- 

pediments alledged, 6:4. ring, ibid. ſacrament, 480. 

ermon, #bid. 
Fee for marriage, ii. 480. none is due where the perſons 
are not married, 481, 2. | 
Regiſter of marriage, ii. 482. 
_ Certificate of marriage, ii. 484. 

Trial of marriage, by the eccleſiaſtical judge, ii. 484. 
biſhop's certificate thereof, 485 & ». 486. evidence of 
marriage, what ſhall be ſufficient, 488, 

Divorce, caaſes thereof, See Divorce. | 

Alimony, See Alimony. 

Elopement, how far the haſband in ſuch caſe is anſwerable 
for the wife's debts, ii. 508. ſeparating by conſept, 50g. 

wife turned away, ibid. leaving the ebene without 

conſent, 510. living with an adulterer, 511. 

Deviſe in reſtraint of marriage, how far valid, iv. 173. 

Marriage brocage bonds, validity thereof, iv. 120, 121- 

Martyrdom of king Charles the, Firſt, to be obſerved as a day 
of falling and humiliation, ii. 322. "= 

Maft, what, ii. 5 1 z. bow tithable, iii. 497. 

Maturines, a religious order of friars, ii. 323. 

May the twenty-ninth, to be oblerved annually as a — of 
thankſgiviog, 11. 322. 

Metropolitan, who, i. 195. 

Midalgſam, regiſtry of wills there, iv. 266. 

Midwives, occaſion of being licenſed, ii. 513. their ancicnt 
oath of office, ibid. a temporal, not ſpiritual, office, 515. 

Milk, tithe of, iii. 50%. 

Mills, chargeable to the church. rate, i. 389. tithe thereof 

how to be paid, iii. 516, 

Mines, in glebe lands, may be wrought, ii. 302. * 

' Miniſter, ambiguons ſigniſication of the word, iii. 2 . 

Minories, corruptly, whence ſo called, ii. 522. 
M. al, what, i. 376- | 

Miæt tithes, what, iii. 409 · 

Modus decimandi, what, iii. 436. dee Tithes. 

Monefteries : : 


| _ Origin of monaſteries, ii. 516, ppropriation of- churches | 
made t0 mom's i. 7er 71. 
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The ſeveral ſorts of monks,—benediQines,—cluniacks,— . 


grandmontines,—carthufians,--ciſtertians, or bernardines, 


ſavignians, or fratres griſei, — tironenſes, —culdets, ji, 


516-519. 
Canons, ſecular, regular, —augoſtins, —order of St. Nicho- 
las, —order of St. Victor, —of St. Mary of Merton, —prz- 


monſtratenſes,--gilbertives,-—order of the holy ſepulchre 
or holy croſs, ii. 5 1921. | 


Nuns, whence ſo called, ii. 521. ſeveral ſorts of nuns, ibid: 
order of Fontevrault, ibid. of St. Clare, or migoreſſes, 


22. order of St. Bridget, 214d. 


Fxriars, whence ſo called, ii. 522, dominicans, — ſranciſ- 


cans—capuchins, — Trinitarians, or maturines,—carme- 
lites, - croſſed or crouched friars, —auſtins, or eremites, 


order of the ſac, — bethlemites, —order of St. Anthony 


of Vienna, — bonhommes, 522—5 25, 

Military orders, —knights hoſpitalers, template, —order 
of St. Lazarus, ii. 525, 6. | 

Of the ſeveral kinds of houſes, —cathedrals,—colleges, — 
abbies, —priories, —preceptories,— commandries, — boſe 
pitals,—friaries, — bermitages, — chauntries, — free cha- 
pels, ii. 526—529. 

Officers thereio,—abbat,—prior,—ſubabbat, — ſubprior. 
magiſter operis,--eleemoſynarius, —pitantiarius,-ſacriſta, 


—camerarius,-cellerarius, — theſaurarius, — præcentor, 


hoſtilarius, — 1nfirmarius,— reſectionarius, —coquinatius, 
gardinarius, — portarius,—writers,—annaliſts, ii. 529-— 


32. | 
pier —temglan diſſolved, - other diflalations before 
the 27 Hen. B. — diſſolution by the 27 Hen. 8,—by the 

31 Hen. 8.—by the 32 Hen. 8.— by the 37 Hen, 8,—by 
the 1 Ed. 6. ii. 532540. . A 
Obſeryations, number of houſes ſuppreſſed, ii. 340. value, 
ibid. number of, perſons, 542, how the revenues were 
diſpoſed of, ibid. concluſion, 543. | 
Ho far their lands were exempt from tithes, iii, 416, 
Monuments erected in the church or churchyard, i. 272. 372. 
Moravians, their affirmation to be taken in ſtead of an oath, 
. 41-197. Hi. 13. 20, exempted from ſerving in war, ii. 197, 8. 
Mort d'axceftor, aſſize of, what, i. * a 0 
Mortgage, deviſe thereof paſſeth the lands, iv, 155. aſſets for 
payment of debts, 334. how far to be preferred in payment 
to other debts, 352. | 


ortmain, what, il. 546, reſtraints of mortmain, 547. relax- | 


ation of thoſe reſtraints, 550. farther reſirsints by the ſta- 
tute of the 9 G. 2. 55 T, colleges how far affected. thereby, 
i. 482. ii. 553. 3 1 e 
Mortuary, what, ii. 562. limitation of mortuaries by ſtatute, 
563. how recoverable, 875 mortvaries in the dioceſes. of 
Bangor, Landaf, St. David's and. St. Aſaph, 565, in the 


. archdeaconry of Cheſter, ibid. ig the archdeaconry. af 


J 


| Richmond, 566. Maier, 
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Maker, meaning thereof in legal accepration, i. 130. 
Muers, not to be in the churchyard, 1. 390. 


Mycil fpnod, what, i. 217. 
- G4 | l Ene er ' J N. 
Naiker, James, jadicted for blaſphemy, iii. 216. 
National ſynod, in. 397. . | : 


Neve of the church, whence ſo called, i. 342. 

Ne admittas, writ of, what, i. 31, 1. 1. 

New flyle eſtabliſhed, ii 347, 

Next | avoidance, how far grantable, i. 12. form of ſuch 
grant, 50. | $477 74 

NeSurn, what, iii. 1, 

Non-conformiſts, See D'ſſerters. 

Nox decimando, what, ini. 421. See Titles. 

Nonerefidence, See Reſidence. 

Noabilia bona, what, iv. 232. 


 Netary publick, who, iii, 1. bow appointed, 2. how ſworn, 


561d. bis office in conteſtation of ſuit, 1674. authenticity of 

his proceedings, 3. ſtamps, 3 & x. 
Novel difſeifien, «ſize of, what, iii. 3. 
Nowember th: fifth, to be obſerved annually as a day of thank(- 

giving, ü. 3.9. "7 | 
Nunexpatrve will, what, iv. 107. form thereof, 457. 


| = 5 a is | 8 O. 27 
Qath eo. 0 | | SE | 
Lawfolneſs of ab oath, iii. 4. oath ex eee, 4. oath of ca- 
Jamny, 6. voluntary or decifive oath; 8. oath of truth, 
ibid. oxh of malice, ibid. ſuppletory oath, $. 11, 2 cath 
in animam domini, 11. oath of damages, ibid. oath of coſts, 
ibid. oath of purgation, 12. other oaths of uſe in the 
_ courts, ibid. oath of allegiance, 12. 15, of ſupremacy, 13. 
16. of abjuration, id. oaths.or affirmations of quakers, 
13. 19. of the Moravians, 13. 20. of infidels or aliens, 13. 
oaths and declarations to qualify for offices, 14, &c. 
* Oath of the king at his corovation, i, 397. iii. 385, 6.* of 
diſhops at their conſecration, i. 203, 4—7. of rural deans, 
ii. 121. of canovical obedience by perſons preſented to 
a benefice, i. 164 ,agaioft ſimony, i. 164. $i. 348. vicar's 
oath of refidence, i. 164. curate's oath of Ae UF 
855 ii. 64. oath of office by ſurrogates, ii. 463. i. 392. 
y publick notaries, iii. 2. by churckwarders, 1. 404. by 
. fideſmen, ibid. by midwives (heretofore), i. 513. of ex- 
ecutors, iv. 25 3. of adminiſtrators, 286. Thr, of 
Oi, what, iii. 20. 
Oblations, what, iii. 21. — 
ObJervants, an order of friars, ii. 52 3. 
Obvwentions, what, iii. 21. 


' 


Offerings, whether due of common right, iii. 21. how recover- 
able, 23. ; | | 
| Oferrory, 


. 
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Offertory, what, i. 370. bow to be diflributed, ii, 427» 


Office, whether grantable to two jointly, ii. 47; grünt there 
how reſtrained by the diſabling ſtatute _—_ Ska. ti, 376. 


office not to be ſold, ii. 44. the appointment of officers in the 


, eccleſiaſtical courts, ii. 41. oaths and declarations to qua- 
lify for offices, iii. 14. 

Official, Who, ni. 23. official of the archdeacon, i. 7. 290. 
official principal, his qualification, 290. his juriſdiclion and 
power, 291. duration of his office, 294. 

O/a fiyle, aboliſhed, ii. 347. See Kalendar. | 

Option, what, i. 239. | 

Oratory, what, i. 257. | 

Orchards,” tithe thereof how to be paid, iii. 496. 

Ordinal, what, iii. 23. 

Ordinary, who, iii. 24. 

Ordination, of the order of prieſts and deacons in the church, 

iii. 25. of the form of ordaining prieſts and deacons, au- 


nexed to the book of common prayer, 26. the ſame eſlabliſu- 


ed by the thirty. nine articles, 26, 7. by canon, 27. by a& 
of parliament, i5id. all other forms aboliſhed, ibid. of the 
time and place for ordination, 27, 8. of the qualification ef 
the perſons to be ordaiced, 28. age, ibid. title, 29. teſlimonĩal, 


32.examination, 3 4- e oaths and ſubſcrip- 


tions previous to the ordination, 37. form and manner 
ordaining deacons, 33—40. of ordaining foreigners abroad; 
39, #. form and maoner of ordaining prieſts, 40. fees for or- 
dination, 42. fimoniacal promotion to orders, 43. general 
office of deacons, ibid general office of prieſts, 47. exhibiting 
letters of orders, ibid. aichbiſhop Wake's direction to the 
biſhops of bis province, in relation to orders, 48. 

Organs in the church, i. 374 & =. 

Ornaments of the church, i. 367. "7.0m 

Orphans, in London, iv. 443- | 

O/culatory, what, ni. 58. 

Ofiary, who, wi. 58. 342. 

_ Outlawu, whether - may make a will, iv. 62. 

Oxford, See Colleges. | 


P. 


Pannage, what, iii. 59. ; ; 

Paper, duties thereon to be drawn back for certain backs 
printed in the univerficies, i. 495 | | 

Papifts, See Popery. 

2 — . ii. 456. iii. 59. whether deviſable by 


* 
1 


- 


A 


the huſband, iv. 305. whether ſuch deviſe is good ag,, 


debts, 306, RY 
Pardon, effect thereof in eccleſiaſtical matters, iii. 59, 60; = 
Pariſb, fick inſtitetion of pariſhes, i. 65—67. iii. 60. io ſup- 
port its own poor, and repair its roads, 62, Torn | 


Ly 
"A®, 
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of the boundaries of pariſhes, ili. 62, 3. bounds of pariſhes 
where to be tried, 63, 4. i 88 
Pariſh-beoks, See Regiſter- bool. | 
Pariſh clerk, who, iii. 66. his qualification, 73/4. how to be 
appointed, it. how to be admitted, 67. his _— ibid, 
the ſame how recoverable, 68, 9, x. how removeable from 
dis office, 70. | | 9 
Parochial chapel, what, i. 300. parochial library, ii. 409. 
Parſon, who, iii. 72. parſon imparſonee, ibid. 


 Partridget and pheaſants, whether tithable, iii. 516. 


Paſſing bell, on departing out of this life, iii. 345. 


_ Patriarch, who, i. 195. Mi. 73. 


Patron, patronage, See Advow/on. 


Peculiar, What, iii. 73. royal, ibid. archiepiſcopal, iii. 73. 1. 
196. epiſcopal, iii. 74. of deans, prebendaries, and others, 
74, 5- of monaſteries, 75,6. appeals from places exempt, 
1. 63. iii. 76. viſitation of places exempt, iii. 76. 

Penance, what, iii. 77. private, publick, ſolemn, 77, 8. regu- 
lations thereof by canon, 78. by ſtatute, 79. diſpoſal of the 
commutation money, $0, | 

Penſion, what, iii. 82. origin thereof, i. 86. Ni. 82. how re- 
coverable, 83, 4. 


" Pentecoftals, what, i, 303. iii. 84. how recoverable, 85. 


Perambulation of the boundaries of a pariſh, iti. 62, 3. 


' Perinde walere, writ of, what, iii. 85. 


Perjury in the eccleſiaſtical court, how puniſhable, iii. 86, 7 & 7. 

Perpetual curate, See Curates. | 

Perſonal tithes, what, iii. 408. See Tirhes, 

Peter-pence, what, iii. $8, 120. anciently paid to the ſee of 
Rome, but now aboliſhed, 120. 2 

Phyficians, how far neceſſary to be licenſed, iii. 88. go, #. in- 
cor porated in London, 89. ſargeons, 90. college of phyſi- 
cians may ſearch for faulty drugs, 91. the ſtat. 34 & 35 H. 8. 
c. 8. quere if repealed, 91, 2. 4 +8 

Pie, what, iii. 92. di | 

Pigeons, tithe of, iii. 515+ pigeons in a dove houſe go to the 
neir, iv. 297. = 

Pigs, tithe of, iii. 498. 

Pitantiarius, in the religious houſes, who, ii. 540. 

Places of biſhops, what, i. 218. ; 

Plantations, wills there, iv. 237. eſtates there, aſſets for pay- 
ment of debts, 337. 


Plays, not to be acted in the church or churchyard, i. 389. 


nor within the n 


Pens adminiſlrauit, the plea of, iv. 359, 360, . See Wille. 


Plough alms, what, iii. 93. 


— 


Plurality, reſtraints thereof by canon, iii. 93. by ſtatute, 94 
—100, diſpenſation of plurality, by ſtatute, 100. regula- 
tions of diſpenſations, by canon, 104—167.” manner of ob- 
taining a diſpenſation, 107, form of à diſpenſation, 108. 

leaſes of pluraliſts, 11i0oĩ0C' A 
NON 15 Poly« 


- 


- Precentor; in the religious houſes, who, ii. 531. 
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Polygamy, what, iii. 111; puniſhment thereof, 111, 112. by 

ſtat. 35 Geo. 3. c. 67, 113. » Tit, 112. by 
Poor box, to be in churches, i. 369. | 


. 


Popery, papal. facroachments within this realm, il. 11 5. nie. | 


piſn juriſdiQtion aboliſhed, 116. Peter-pence aboliſhed, 120. 
firſt fruits and tenths taken from the pope, ibid. pope's pre- 
ſentation to benefices, 121. appeals to Rome, 122, bring- 
ing bulls and other inſtruments from Rome, 124. popiſh 
books and relicks, 125. jeſuits and popiſh prieſts, 128. 
ſaying or bearing mals, 13 f. frequenting conventicles, 132. 
foreign education of papiſts, 133. popiſh children of pro- 


teſtants, 135. proteſtant children of papiſts, ibid. papiſts not 


repairing to church, 136. perverting others, or being per- 
verted to popery, 145. entering into foreign ſervice, 145, 6. 
refuling the oaths and ſubſcriptions, 146. having in poſ- 
ſeflion- armour and ammunition, 150. hories, 152, 3, . 
popiſh baptiſm, 153. marriage, iid. burial, 154. heirs of 
popiſh recuſants, 154, Ff. popiſh wife, recuſant conviR, 
155. popiſh ſervants or ſojourners,- 156. popiſh ſchool- 
maſters, 156, 7. papiſts not to ſucceed to the crown of this 
realm, 157. nor {it in either houſe of parliament, 158. nor 
{being recuſants convict) preſent to benefices, 160—168, 
papiſts ſhall be as excommunicated, 168, ſhall not repair to 
court, 168, 9. fhall not come within ten miles of London, 
170. ſhall not remove above five miles from cheir habitation, 
171. ſhall be diſabled as to law, phyſic, and offices, 175. 
Mall not be executors, adminiſtrators, or guardians, 177. 
to enjoy lands muſt take the bath preſcribed by ſtat. 18 Geo. 
3. c. 60, 177- inrolling deeds and wills of papiſts, ibid. 
regiſtering their eſtates, os. papiſts to pay Jouble taxes, 
183. lands given to ſuperſtitious uſes, 184. preſentment of 
papiſts to the conrts ſpiritual and temporal, ibid. in form- 
ation againſt papiſts not reſtrained to the proper county, 
186. peers how to be tried in caſes of reculancy, ibid. pa- 


piſts conforming, 1. ſaving of the eccleſiaſtical juriſ- 


diQtion, 188. form of the declaration againſt popery, 17. 
form of the papiſts oath of allegiance, 189, penalties 
againſt popery, how far ſoftened by ſtat. 31 Geo. 3. c. 323 
116, 128, 130, 132, 135, 144, 147, 148, 150, 150, 157, 
169, 171, 176, 183, 185, 188, 190. how far by ftat. 18 
Geo. 3. c. 60; 177, 189. to what the ſtat. 31 Geo, 3. c. 32. 
does not extend, 153, #. 154. ſummary of this ſtatute, 190. 

Portarius, in the religious houſes, who, ii. 531. 

Portiforium, what, i. 376. iii. 23. ; 

Portion of tithes in another parith, iii. 411. See Tither. | 

Portuis, what, i. 376. iii. 23. 

Potatoes, tithe of, iii. 495. 


Predial tithes, what, ili. 408. A 
Premonftratenſes, a religious order of canone, ii. 520. 
Præuunire, acute of, ii. 35+ Stars: Woke 

Ry | Proemn» 
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Premunientes clauſe in the writ of ſummons to parliament, ii. 21. 

Preaching, not to be without licence, iii. 268, duty of preach- 
ers, 270. prayer before ſermon, 271. 

Prebrndary, who, ii. 88. Wes 

Precepteries, in the religions houſes, what, ii. 528. 

| ' Pretogative court, iii. 193. 

Preſeription, concerning tithes, what, iii. 431. preſcription in 

the common and eccleſiaſtical laws different, 221. what 
length of time «ill create a preſcription in che eccleſiaſtical 

- courts, i. 83. 361. 366. iv. 31. 251, evidence of the rea- 1 
fon of, i. 366, ». preſumptive evidence of preſcriptive 
right, what, 362, =. | | | 

Preſentation to a benefice, i. 136. difference between preſent- 
ation and nomination, 137. preſentation muſt be to a va= « 
cant benefice, 1% but a grant of the next preſentation after 
A church is vacant, is void, 1 37, „ preſentation by an in- 
fant, 138 & „. by coparceners, joint-tenants, and tenants in 
common, 138. by executors, 138, 9, & =. by the huſband 

in right of bis wife, 139. by tenant in dower, 140. by the 
mortgagee, ibid. by the king during the vacancy of a 
biſhoprick, ibid. by the king on promotion to a biſhoprick, 
141, 142, . by the king in prejudice of another's right, 
142. lord chancellor of benefices in-the king's gift, 143. 
whether an alien may be preſented, 144 & . whether a 
layman or a deacon, 145 & =. a ploralift, 145, 6, =. 
whether 2 man may preſent bimſelf, 146. whether the ſon 
next immediately after his father, ibid. within what time a 

preſentation ſhall be, 147, 3, x. whether it may be by word, 

149. form of preſegtation, 149, 150, whether it may be 
revoked, 150. examination of the perſon. preſented, 151. 
original right of examination in the biſhop, 151. 153. 
time for examination, 153. manner of examination, 154. 
biſhop's refuſal of the perſon preſented, 156. cauſes of 
refuſal, 156, 157, notice of refuſal to be given to the pa- 
tron, 157. remedy for the clerk refuſed, by daplex guerela, 
189. 162, z. for the patron, by guare impedit, 163. 

Prejentments of churchwardens, origin thereof, i. 408. to be 
tramed upon articles of inquiry, iv. 22, 23. to be upon 
oath, 23. how far it may be ſafe to preſent upon common 
fame, 24. preſentment in what manner to be made, 25. at 
what times to be made, ibid. penalty for not preſenting, 26. 
fee for taking in preſentments, 164]. | 

Prieft, a word of ambiguous import, iii. 45. 

Primate, who, i. 195. | ws, 

Principal creditor, in what Eaſe adminiſtration may be granted 
to him, iv. 280. p | 
Prior and prioreſs, who, ii. 530, 
- Priories alien, Ii. 528. | 
' Provilege: of the clergy, iii. 194, &c. See title Clergymen, 
Probate of wills, iv. 229. See Wills, _. . 
Proeg/s, ſerving on the Lord's day, ii. 420. 
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Proctor, who, iii; 211. his general duty, 211, 232, not to act 
without the advice of an advocate, 213. not to be clamour- 
ous in court, 214. no mandamus lies to reffore a proctor, ibid. 
Procuratioas, anciently made by proviſions in kind, iv. 28. 
now converted into money, 30. how recoverable; 31. whe- 
ther payable by lay impropriators, ibid. See further Church, 
Prefaneneſi, indiftable at common law, iii, 215; 210. 218. 
depraving the chriſtian religion by words or writing, ibid. 
profaning the ſame in ſtage plays, 216. | 
Prohibition, not grantable in caſes merely ſpiritual, iii. 218, 

not for proceeding by the canon law, 219, not for trying 


temporal incidents, 144d. not for a temporal conſequential 


loſs, 220. for temporal matter mixt with ſpiritual, 2614. on 
trial of cuſtoms, 221. on the conſtruction of acts of par- 
liament, 222. on refuſal of a copy of the libel, 223. on.a 
collaterai ſurmiſe, ibid. on the huſband's ſuing on the wife's 
cauſe of action, 224. ſuggeſtion to be firſt moved in the 
ſpiritual court, 76:4. affidavit to be made of the ſuggeſtion, 

224, 5, . ſtrict proof of the ſuggeſtion not neceſſary, 

225 & n, ſuggeſtion traverſable, 225, 6. not to be grant- 

ed on the laſt day of the term, 226. in what caſe it may be 

after ſentence, 226, 7, . in what caſe the plaintiff may 
have a prohibition to ſtay his owa ſuit, 228. party dying, 

229. coſts, ibid. general rules as to prohibitions, 230, 1, . 

See Conſultation. 1 5 

Protocol, What, iii. 3. 2 

Provintial conſtitutions, what, Pref. page xxvi. provincial 

ſynod, ii. 18, 19. | | 

Provifers, ſtatutes of, ii. 36. ili. 122. 

P/almody, in churches, iii. 267, 8. 

Publick notary, Wi. 1. 

Publick worſhip : ; 

Due attendance on the publick worſhip, all perſons to re- 
fort to church, iii. 232. on pain of puniſhment by the 
cenſures of the church, ibid. on pain of 12d. a ſunday, 
232—235: on pain of 20 l. a month, 235: on pain of be- 
ing diſadled from offices, 236. penalty of harbouring ſuch 

© recuſant, ibid. recuſant conforming, ili See Popery. 

Eſtabliſhment of the book of common prayer, power of the 
church to decree rites and ceremonies, iii. 236. liturgy 
before the acts of uniformity, 237. by the aQt of uniform» 


ity of the 2 & 3 Ed. VI. c. 1, 2674. 3 & 4 Ed. VI. e. 10. 


239. of the 5 Ed. VI. c. 1. 240. of the 1 Eliz. c. 2. 241, 
of the 13 & 14 C. II. c. 4. 243. 246. 249. books of 


com mon prayer to be provided, 248. declaration of aſſent 
thereunto, 249 ſubſcription and declaration of conſorm- 
ity thereto, 251. penalty of contemning or not uſing the 
ſame, 254. 258, . penalty of being preſent at apy. 


other, 259. 


Orderly behaviour during the divine ſervice, by the canons, 7] 


in. 259. by the ſtatute of 1 Mary, it. 2. c. 3. 200. dy 
the of toleration, 263. by the riot act, ibid, — 
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ance of the divine ſervice in the ſeveral parts thereof, 
263. common prayer to be uſed on holidays, ibid. on 
other days, 264. in what part of the church, ibid. habit 
of the miniſter officiating, ibid. morning and evening 
prayer, 266. plalms, ibid. litany, ibid, prayers and 
thankigivings after the litany, 267. ſiogiog, ibid. pub- 
Iication of eccleſiaſtical matters in the church, 268. 
preaching, bid. bomilies, 273. publication of acts of 
parhament and other temporal matters in thecharch, 274. 

Pulpit to be in churches, i. 368. | 

Hur autre vie, what, iv. 66, 67, & #. 463. 

Purgation, the form aad maaner of it, iii. 274. aboliſhed, 

275, 6. 


2 

Puakers, laws againſt them before the act of toleration, ii. 
181. how far 2xempted from the penalties thereof by that 
ad, 181, 2. their affirmation admitted inſtead of an oath, 
197. forms of their affirmations and declarations inſtead of 
oaths, iii. 19. their tiches and church rates how recoverable 
before juſtices of the peace, i. 388. legality of their diſci- 
pline, ii. 198. 201. | 

Zuare impedit, in caſe of the biſhop's refuſal of a clerk pre- 
ſented, iii. 276. form and manner of trial, i. 29, &c. 

Duare incumbravit, writ of, i. 31. iii. 277. 

Quare non admifit, writ of, i. 32. iii. 277. | 

Juarreiling in the church or churchyard, i. 390. 


Deen Anne's bounty for the augmentation of ſmall livings, 


ii. 283. | 
Auerela duplex, what, i. 159. > 5; 
Dueftmen, who, i, 399- how appointed, 401. 
Due permittat, writ of, iii. 277. 


R. 


Rape, iii. 278. 

Rape ſeed, tithe thereof, iii. 472. 

Ratcliffe, Dr. his travelling phyſicians, i. 316, 

Rate, tor the repair of the church, i. 378. See Church, 

Rationabili parte bonorum, writ of, iv. 440 

Reader, in what caſe allowed in the church, iii, 283. anti- 
quity thereof, how appointed, ibid. Readerſhip not an ec- 
clefiaſtical preferment, 284, u. 

Reading agſt to be in churches, i. 369. firſt inſtitution there- 
of, ui. 264. 

Reaſonable part, of widows and children, what, iv. 439, 40. 

Recognizances, in what order of debts to be paid, iv. 352, 

Recolle3s, an order of friars, ii. 523. 

Reconciliation of a church, what, i. 336. | 

Reconſecration of a church, when neceſſary, i. 336. | 


 Recowvention, what, ii. 137- | 


14 ; | Recufant, 


r 
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Recuſant, who, iii. 128. 

Refectionarius, in the religious houſes, who, ii. 531. | 

Refuſal, by the biſhop of a clerk preſented to a benchce, Sec 
title Preſentation. 

Regifter-book, firſt inſtitution thereof, iii. 290. to be provided 
by the pariſh, i. 371. how to be kept, iii. 290. regiſter 
book good evidence, 293. whether diſſenters have a right 
to be inſerted in the church regiſter, 295. regiſter of mar- 
riages in particular, 2g1. of burials in particular, 292. right 
to ia ſpect and obtain copies, 293. 

Regiftrar, how appointed , iii. 285. his office and daty, 285. 289. 

Rent in arrear, goes to the executor, iv. 299. in what order 
of preference to be paid amongſt debrs, 353. 

Repair, of the church, i. 250, 

Refidence, by canon, iii. 295. by the common law, 296. by 
the ſtatute, 296. 310, & x. hoſpitality to be kept by non- 
reſidents, 310, leaſes of non-reſidents, 311, 312, 5. refi- 
dence of biſhops, 313, of deans, 314. of prebendaries and 
capons, 315, of rectors and vicars, 315. 317. of curates, 

17. of pluraliſts, 318. of perſons preſented by the univer- 
ties to popiſh livings, 1514. 

Refiduary legatee, in what caſe he ſhall have adminiſtration of 
the effects, iv. 280. | 

Rifignation, what, iii. 319, to whom to be made, ibid, whe- 
ther it muſt be made in perſon, 320, mult be abſolute, and 
not conditional, id. muſt be accepted by the proper ordi- 
nary, 321. ordinary's power to refuſe, 321, 2, 1. from what 
time lapſe after reſignation ſhall incur, 322, corrupt reſig- 
nation, 323. general bond of reſignation, whether valid, 
353, &c. See Simony. 

Reſpond, what, iii. 323+ 

Reftoration of king Charles the Second, to be obſerved as an 
holiday, ii. 322. 


| Review, commiſſion of, i. 63. 


Richmond archdeaconry, probate of teſtaments there, iv. 268. 

Right of advowſon, writ of, what, i. 29, 30. 

Ring, in marriage, ſignification thereof, ii. 479. 

Ringers, their ſalary, 1. 374. | 

Robbery, on the Lord's day, hundred not anſwerable for it, 
ii. 422. 

Rechet, what, iii. 324. 

Rogation days, what, ii. 314. 

Royal diſpenſation, iii. 105. 5. ag | 

Rural dean, antiquity of the office, ii. 119. apportioning the 
diſtrict, i. 195. ii. 119. appointment of rural deans, ii. 120. 
their oath of office, 121. their holding rural chapters, iba. 

their attendance at the biſhop's viſitation, 123. their judi- 
cial and other authority, 123, 4. continuance in their 


office, 124. their diſuſe, 125. 
8. 


Sabah, See Lord's *s 5 | 92 
d f i I iou 8 ii. * 
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Sacraments, iii. 324. 
Suacrilege, i. 393, 4. 
Sacrifta, in the religious houſes, who, ii. 530. 


Saffren, how tithable, iii. 496. 


* 


«exten, whence ſo called, iii. 342. how appointed. 1%. where 


Sanctuary, privilege of. aboliſhed, i. 394. 

Savigniant, an order of monks, ii. 518. | 

Schools, power of foundation, iii. 325. ſchoolmaſter, whether 

'- neceſſary to be licenſed, 326. examination of ſchoolmaſter, 
331. penalty on papiſts teaching ſchool, ibid. See Popery. 
diſſenters how far allowed to teach ſchool, 332. whether 

the Ordinary may deprive for teaching without licence, 333. 

in what caſes curates ſhall have the preference in teaching 
ſchool, . ſchools ſubject to a commiſſion of pious uſes, 
where there is no viſitor, 334. whether the viſitor's power 

js concloſive, 334, 5. governors, co nomine, are not viſitors, 
,335- whether the truſt ſurviveth, on the feoffees dying 
away beyond the limited number, 336. ſchools how far 
liable to the publick taxes, 337. 

Scire facias, writ of, what, iii. 529. 

Scotland : 

Epiſcopal miniſters there, to pray for the king and royal 
family, ii. 206. 
Marriages there in fraud of the ſtatute, ii. 473. 

Stats in churches, origin of the diſtin property therein, i- 
358. of common right to be repaired by the pariſhioners, 
ibid, uſe of the ſeats in the pariſhioners, ibid. bifhop to diſ- 

- poſe of the ſame, 359. churchwardens power to diſpoſe 
of the ſame, ibi, reparation neceſſary to make a title, 360. 
ſeat not to go to a man and his heirs, 1614. ſeat may be 
preſcribed for as belonging to an bouſe, 360, 1, 2, 1. or 
annexed to a houſe by a faculty, 360, u. and not as be- 
longing to the land, 362. priority io a ſeat may be pre- 

ſeribed for, ibid. biſhop's diſpoſal of ſears in the chancel, 
363. impropriator”s ſeat in the chancel, ibid. vicar's feat in 
the chancel, 6:4. ſeats pulled down, what ſhall become of 
the materials, 364. right to ſears, where triable, 366. Treſ- 
paſs will not lie for entering a pew, 365, . | 

Sees of biſhops, what, i. 276. a 

led veſtry, iv. 10. 2185 

Sentence, definitive, iii. 338. interlocutory, lid. ſentence muſt 

de in writing, 339. muſt be pronounced in preſence of the 
parties, 5bπ l.. n | 


Sentences of ſcripture, on the walls of the church, 1, 372. 


Separate Maintenantt, ' See Alimbny. 


 Sequeftration, during the vacancy of a benefice, Nt. 339. Iv. 2. 


where none will accept a benefice, il. 339. duriog a ſuit, 
ibid. for negle& of duty, 340. for debt, i674. for dilapida- 
tions, i674. who ſhall have the profits pending an appeal, 
ibid. ſequeſtrator's duty in receiving ibe profits, 340, &c. 
© 3v. 3. how to account, iii. 341, iv. 4. ſequeſtration diſ- 
2 HOI 7 7 15 4 0205S, * 
Sermons, directions concerning the ſame, iii. 268 — 273. 


TT HET the 
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the office 1s eſective, whether a woman may vote, iii. 342. 
whether a wowen may be eleQed, ibid. whether a Ran- 
damus lies to reſtore a ſexton, ibid. how diſplaced, 343. 

Shroud, ſtealing of, i. 271, | 

Sick, viſitation of, iii. 343. communion of the ſick, 344. de 
parting rs of this lite, 345. . 

Side/men, who, i. zog. how appointed, 401. their 
* 404. See 9 hs * 

Significavit, on a wiit de excommunicato capiendo, ii. 248. 

Simony, by the canon law, iii. 346. oath againſt ſimony, 348. 
ſimony by the ſtature law, 349, concerning bonds of reüg- 
nation, 353—370 & x. form thereof, 371, 5 

Simple contra debts, to be laſt in payment, iv. 354. 

Sine- cure, original of ſine-cures, ili. 372, more nan one in- 
cumbent to make a ſine- cure, 372. poſſeſſion of ſine · cures 
how to be obtained, 373. not within the ſtatute of pluralt- 
ties, ibid.” | 

Singing of pſalms in the church, iii. 267, 8. - 

Slander, how far of ſpiritual cognizance, ii. 126, 7. 

Small tithes, what, iii. 409. 4 

Sodomy, i. 254. a cauſe of divorce, ii. 499 & x. 

Son, whether he may be preſented to a benefice immediately 

- after his father, 1. 146. IF = 

Soul fbot, what, ii. 552, See Mortuary. 

Spalato, archbiſhop of, made dean of Windſor, i, 145. 

23 writ of, what, iii. 374. in what caſes gran table, ibid. 

ports, how far permitted on the Lord's day, ii 47. king 

James the firſt, his book of ſports, 419. licenſed by king 

Charles the firſt, i. 341, 2. 

Stamps, on the ſeveral eccleſiaſtical inſtruments, iii. 375; [and 
See iv. 227—229, and Addenda to vol. iii.] 

Statute law, what, Pref. page xli. ſtatute inflicting no penalty, 

bow to be enforced, ii. 489. 

Stipendiary pries, who, ii. 65. il. 377. 

Striking in the church or churchyard, i. 391. 

Subdeacon, who, iii. 377. A 

Subſcription ; 

To the 39 articles, by perſons to be ordained, iii, 38. by 
clerks at inſtitution to a benefice, i. 164. by heads of col- 
leges, 491. by officers in the eccleſiaſtical courts, ii. 44. 
by lecturers, 399. by curates, 63. by ſchoolmaſters, iii. 

26. | | 

To the book of common prayer, by clerks at inſtitution, i. 
165. by:heads of colleges, 491+ by curates, ii. 63. 

To the three artic/:3, concerning the ſupremacy, the com- 
mon prayer, and the 39 articles, by perſons to be or- 
dained, iii. 38. by clerks at inſtitution, i. 165. by lec- 

| turers, ii. 399. by curates, 57 by ſchoolmaſters, iii. 326. 

' Suffragan biſhops, who, i. 246. their Sees, ibid. their nomi- 


nation and conſecration, 247, 8. their power, 248, 9. now 
diſuſed, 249. 
Suicide, ui. 378. 


Pp3 . » Sunday, 
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Sunday, due obſervation thereof, ii. 412. See Lord's day. 
Superin/titution, what, i. 171. 


. Superviſors of a will, their authority, iv. 126. 


Suppojititious births, i. 124. 


"Supremacy, the king's ſupremacy by the common law, iii. 378. 


by the canons of the church, 379. by the 39 articles, 380. 
by act of parliament, 381. the king's ſtyle and title, 174. 
penalty of denying the king's ſupremacy, 382. penalty of 

aſſerting the pope's ſupremacy, 384. oath of ſupremacy, 13, 
15. 384, 5, =. ſupremacy limited and defined by the acts of 
ſectlemeor at the revolution, 385. by the at of union of the 
two kingdoms'of England and Scotland, 391. 

Surgeons, how far neceſſary to be licenſed, iii. 89. 


Surplices, to be provided in churches, i. 369. 


Surrender, by deed, 11. 370. in law, ibid. 

Surrogate, who, iii. 391. his oath of office, ii. 462. iii. 392. 
bond for the due. performance of bis office, ibid. 

S$::/pen/ion, ab officio er beneficio, iii. 392. ab ingreſſu eccliſia, 
392 3. W 

Savant, tithe of, i. 515. | 

Sxvearing, puniſhment thereof by the canon law, iii. 354. 
by flatute, 78,4. 

Sqvinburne, his charecter, iv. 437, 8. g 

Sylva cedua, what, iii. 479. liche thereof, 480. 

Srned, general, national, provincial, dioceſan, iii. 397. 

Synodals, what, i. 284. iii. 398. how recoverable, 398. 

Onodaticum, what, i. 284. ' 


T. 


Table of degrees of prohibited marriages, to be ſet up ia 


churches, i. 372. 
Templari, a religious order of knights, ii. 526. diſſolved, 5 32. 
Temporalties of biſhopricks, in the time of vacation, i. 226. 
Ten commandments to be ſet up in churches, i. 372. 


Tenants in common, who, i. 17. 


Tembs, what, iii. 120. anciently paid to the pope, ibi given 
to the king, 121. ; 
Twrier, required to be made, iii. 339. authority thereof, 399, 

400. form thereof, 400, &c. | 


"Toft, form thereof io be taken againſt tranſubſtantiation, 


iii. 17. | 
Teflament, difference between will and teſtament, iv. 44- 
Tees ſpnodaler, who, i. 398. 409. iv. 21. 


Teſtimonial, for orders, iii. 32. form thereof, 54—57. of a 


perſon preſented to a benetice, i, 155. 


5 Nhe ſuurariut, in the religious houſes, ho, ii. 531. 
Tithes : 


Origin of tithes in England, iii. 40%. | 

The ſeveral kinds of tithes, with cheir nature and proper- 
ties, iii. 408. diviſion of tithes into prædial, mixt, and 

per ſonal, ibid. diviſion of tithes into great and any 

| | | tithes, 


1 
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Flax and hemp, to pay 55. an acre, iii. 490, 
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tithes, 409. tithes reſtrained to the proper. pariſh, 410. 
portion of tithes in another pariſh, 411. tithes in extra- 
parochial places, ibid, 

Of what things tithes ſhall be paid, and of exemptions and 
diſcharges from tithes, iii. 411. of things that renew 
yearly, ibid. once in the year, 412 K. things of the 
ſubſtance of the earth, 412. things fere nature, ibid. 
barren land, 413. foreſt land, 414. glebe land, 415. ab- 
bey lands, 416, Kc. 426, 4. ancient demeſne, 426, 
common appurtenant, 427. 


Of moduſes, or exemptions from payment of tithez in kind, 


and of cuſtom and preſcriptions, iii, 431. difference be- 

tween cuſtom and preſcription, ibid. de non deci nando, 

431. 436. de modo decimandi, 436. modus muſt have a 

reaſonable commencement, as from a compoſition rea!, 

437. compoſition real, 437—44i. Temporary compo- 

ſition, 441, 2. mult be ſomething for the parſon's benefit, 
2. muſt not be one tithe in lieu of another, ibid. mutt 

be different in kind from the thing that is due, 443. 

muſt be certain, 444. ancient, 449 —454 & „ durable, 

455 K. without interruption, 455, 6. modus how de- 

ſtroyed, 456. how to be tried, 456, &c. bi!t to eſtabliſh 

a modus, 458, 9. certain moduſes eſtabliſhed by deciſions 

in the law-courts, 459, #. 450, # 

Of the ſeveral particulars tithable, iii. 450. 

Corn, and other grain, iii. 461. balks and meres, 462. 
headlands, 76i4. ſtubble, 1d. after-eatage, 462 & u. 
tares cut to feed cattle, 462. beans and peaſe, 463—466, 

Hay, and other like herbs and ſeeds, iii. 467.afrermowth, 468. 
after-catage, 469 & x. clover, 469—471 & n. rape leed, 
472. wood, 473. fern, ibid. heath, furze, broom, ibid. 

Agiſtment, or paſturage, iii. 473. a ſmall tithe, 474. due de 

Jure, ibid. for what cattle, 474, 5. for what lands, 455, 
6, n. by whom to be paid, 475. in what manner to be 
paid, 476, 477, . modus for the ſame, 477. 


Wood, iii. 478. whether it is tithable de jure, 478, 9. whether 


itis a great or ſmall tithe, 479. tithe of H cadua'by the 
canon law, ibid. by the ſtatute law, 480. no tithe of 
wood for timber, 480 —488 & ». no tithe of the roots of 
trees, 488. nor of wood for huſbandry or fuel, 7-74. nor 
for hurdles for ſheep, nor hop poles, ibid. for making 
bricks, ibid. of fruit trees, 489. of nurſeries, ibid. in 
what manner to be paid, ibid. by whom to be paid, that 
is whether by the ſeller or the buyer, 161d. modus for the 


ſame, 490. 


Madder, to pay 58. an acre, by ſtat. 31 Geo, 2. c. 12. now 
expired, iii. 490, 1. 5 

Hops, in what manner tithable, iii. 49. 221 

Roots and garden herbs and ſeeds, as turnips, parſley, eab- 


bage, ſaffron, iii. 495, 6, En. 


Fruits of trees, as apples, pears, acorns, iii. 496, 7, & #. 


Pp4 Calves, 
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Wool and lamb, a mixt ſmall tithe, iii. 499. at what time 
due, ibid. in what manner to be tithed, 500. how to be 
proportioned in different pariſhes, g0z, ſheep removed 

to avoid the peyment of tithe lambs, 504. ſheep dying 
or killed, ibid. lamb's wool, 504, 5. ſheep agitted, dog. 
locks of wool, 506. ſeveral flocks depaſtured together, 
ibid. modus for the ſame, 506, 7. . 

Milk and.cheeſe, a mixt tithe, iii. 507. not milk and cheeſe 
both, ibid. payment thereof by canon, ibid. cows depaſ- 
curing in different pariſhes, 507, 8, 9. when milk ſhall 
be paid, and when cheeſe, 50g. agiſtment of milch cat- 
tle, ibid. manner of tithing, 509g—513. modus for the 
ſame, 513. n 


Deer and conies, iii. 5 14. 


Fowl, bens, ducks geeſe, iii. 5 15. ſwans, ibid. turkies, 1614. 
Pigeons, ibid. partridges and pheaſants, 516, modus for 
the ſame, ibid. 

Mills, i. 516. fiſhiogs, 519 & x. and other perſonal tithes, 519. 

Of the ſetting out, and the manner of taking and carrying 
away of tithes, iii. 521. general manner of ſetting out, 
ibid. not before the crop is cut, 522. the parſon may 
not ſet it out, ibid. yet he may ſee it ſet out, 522, 3, 4, 
. mult take care of it after it is ſet out, 524. may ſpread 
and dry it on tbe ground, 525. and carry it away, ibid. 
but muſt not do wilful damage, 525, 6. penalty by ac- 
tion againſt parſon for not carrying it away, 526. 

Tithes how to be recovered, iii. 526. incumbent compelled 
to demand, ibid. who to be ſued for the ſame, 526, 7. to 
whom to be paid where the pariſh is hot known, 527. 
anciently recovers ble in the county court, 528. recover- 

able in the ſpiritual court, by the canon law and by divers 
ſtatutes, 528, &c. recovery of treble value in the tempo- 
ral courts, by the 2 & 3 Ed. 4. c. 13. 534—539 & 8. reco- 
very of double value in the ecclefiattical court, by the 
ſame ſtatute, 539. manner of ſuing for tithes in the ec- 
cleſiaſtical court, 540. puniſhment for contempt of pro- 
ceſs or ſentence in thoſe courts, 543. ſuit for ſmall tithes 
before juſtices of the peace, ibid. fait for quakers tithes 
before juſtices of the peace, 545, &c. tithes ſevered to be 
ſued for in the temporal courts only, 549, 50. ſuits for 
tithes in the courts of equity, 550 & . incumbent dy- 
ing, * cuſtomary tithes for houſes not in Lon- 

on, 566. 4 8 | | 

Tithes 4 London, iii. 55 1. 5 Fa 

Form of a leaſe of tithes, iii. 566. terms of ſuch leaſe, 568, . 


Tironenſes, an order of monks, ii. 518. | 
Title for orders, what ſhall be dee med ſufficient, iii.-29. bi- 


hap to provide for a clerk ordained without a ſufficient 
title, 223. | e 


Tomb - 


* 
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Tomb-flone, See Burial, © 


Tonſure, what, iii. 207, | 

Tranſabftantiation, condemned, ii. 428. form of the declara. 
tion againſt it, 428. lii. 17. 

Trees, in the churchyard, who hath the property in them, 
347 Is 

T1 — what, iii. 569. 

Trinitarian friars, a religious order, ii. 523, 

Troper, what, iii. 569. * 

Tunic, what, iii. 569. 

Tur dies, tithe of, iii. 515. 

Turnips, how tithable, iii. 495. 


V. 


Vacation of a benefice, who ſhall have the profits during the 
vacation, iv. 1. ſequeſtration iſſued on a.benefice becoming 
void, 2. management of the profits, 3. ſupply of the cure, 
ibid. ſucceſſor when to enter, 4. ſequeſtrator to account, ibid. 
proportioning the profits with the predeceſſor's executors, 5. 

Vacation of biſhopricks, See Bri/bops. 

Ventre inſpiciendo, See Baſtard. 

Vitry, what, iv. 8. notice of the meeting, 8. who may vote, 
9. biadring perſons from the meeting, id. majority con- 
claſfive, ibid. power of adjourning, ilid. entry of acts made, 
ibid. veſtry clerk, ibid. beadle, 10. ſelect veſtry, 10=12. 

Viftry clerk, bis appointment, iv. 9. mandamus will not lie 
tor his office, 9, 2. | 

Vicar, iv. 12. by . ö 

Vicarages, endowment thereof upon appropriation, i. 76, 7, 
1, original endowments where likely to be found, 78. vicar- 
age a diſtinct benefice, 79. patronage of vicarages how ac- 
quired upon eadowment, ibid. vicar only entitled by en- 


 dowment or prefeription, 80. authority of endowments, 


ibid. preſcription where the endowments fail, 82. trial of 
endowments, where, ibid. endowment to be conftrued fa- 
vourably, 83. how far the Ordinary hath power to augment 
vicarages, 84. augmentation of poor vicarages by tne go- 
vernors of queen Anne's bounty, ii. 283, vicarage how diſ- 
. ſolved, i. 90. form of the endowment of a vicarage, i 92. 

Vicar general, who, i. 289. how to be quabſied, 290. his ju - 
rildition and power, 291. for what term the office is grant- 
able, 294. | 

Vigil. what, ii. 313. whence fo called, i. 337. what days to 
be obſerved as vigils, ii. 313. - 

Viis et modis, cit+tion, what, i. 418. 


Vi laica removendd, writ of, what, i. 173. iv. 13- effect theres | 


of, ii. 346. * . 
Viner's inſtitutios of a profeſſorſhip of the common law, ii. 
53, 1. obſervations on his abridgment of the common law, 


* 


» . | | * 
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Viſitation of churches and chapels, origin thereof, i. 409. iv. 
| 2 origin, 14. who ſhall viſit, 781d. how 13 in 
what order, 1614. where, 17. inhibition during the time of 
: viſitation, 16. general power of the viſitors, 17. viſitation 
ſermon, 19. exhibits at the viſitation, 20. preſentments, 
by whom to be made, 21. fee Pre/entments ; penalty for not 
preſenting, 26. none to be preſented twice for the ſame of. 
fence, 27. churchwardens to ſupport their preſentments, 
ibid. procurations, 28. anciently by proviſions in kind, 1374. 
vdo converted into money, 30. whether due when no viſit- 
ation is made, ibid. ro be ſued for in the ſpiritual court, 31. 
to be paid by rectories impropriate, where there is no vicar 
endowed, ibid. impropriate rectory where there is a vicar 
| endowed, ibid. chapel of eaſe under a parochial church, 
35 ibid. churches newly erected, 32. places exempred, ibid, 
Vifitatorial power, over colleges, and other charitable found- 
ations, i. 439. ſee Colleges; in the caſe of ſchools, iii. 334, 5. 
Void benefice, See Avoidance. 
Voluntary juriſdiction, what, i. 292. 


U. 


Union of churches, iv. 32. cauſes of union, ibid. who may 
unite, ibid, reitraint of union by ſtatute, 32, 3. in towns 
corporate, 33. union may be in futuro, 36. preſentation to 
| | united benefices, ibid. reparation of the united chorches, . 
ibid. other payments and duties, ibid. effect of union as to 
pluralities, zi. church united to a prebend, 37. union 
how tried, i6:d. , 
Univerſities, See Colleges. 
Uſurpation, what, iv. 37. | 
Uſary, what, iv. 39. by the civil law, 40. by the canon law, 
ibid. by the common and ſtatute laws, 41—43 & #. 


W. 


Wake, or feſtival of the dedication of the church, i. 337. / 
IW ales, cuſtom of diſtribution of inteſtates effects there, iv. 477. 
ſervice in the Welſh tongue, ii, 246. 
Vale, committing in the glebe lands, ii. 302. diggicg mines 
therein is not waſte, ibid. | | 7 
Matermen on the Thames, allowed to paſs on the Lord's day, 
ii. 415. . 
Way x A church, where to be ſued for, i. 395, 6, & n. 
Weapon drawing in the church or churchyard, i. 392. 
I bite friars, a religious order, ii. 524- 
Whitgift, archbiſhop, his table of fees, ii. 267. 
' Whitjun-farthings, what, 1. 303. iii. 84. 
Widews, at what time they may marry after their huſband's 
death, 11. 451, 
Wife, whether ſhe may make a will, iv. 50. wife being an ex- 
eculnx, 124+ payment of a legacy to hos how far good, 57 3 
* ' | *. 


* 
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iv. & n. e to ber to her ſeparate uſe, 144. how far the | 
_ wife is of kindred to the huſband under the ſtatute &f diſtri. 

0 botion, 146, 7, K #. 

ay ills : | 

— Difference between wills and teſtaments, iv. 44. 


Who may make a will, irfant, iv, 45. idiot, 46. lunatick, 
4”. queſtions of general ſanity or lucid intervals on what 
principles determined, 48, ». 49, . perſon of weak un- 
derſtanding, 49, perſon in liquor, 50. married woman, 
50-57, u. perſon under fear or reſtraint, 57, 8, 1. per- 
* ſon circumvented by fraud, 59. deaf and dumb, 60. 
K blind, 60, 1. traitor, 61. felon, 62. felo de ſe, ibid. out- 2 
law, ibid. ex communicate perſon, 62, 3. 
Of what things a will may be made, of lands, iv. 63. lands 
to charitable uſes, 66. of an eltate pur auter wie, 66, 7, 
& n. mortgage, 68. advowſon of a living, 68 En lands 
5 contracted for, but not conveyed, 6g. leaſe, 69 & u. 
term for years, 70. debts or things in action, 70, 1, & 1. 
things which the teſtator hath not of bis own, 71. things q 
in joint tenancy, 72 & #, things in common, 72. corn | 
28 ibid. things not yet in rerum naturd, 73. things 
, longing to the freehold, 73, 4. things in executorſhip, 
74. things in adminiſtration, 161d. wife's goods by the 
n 75+ things obtained after the will made, 75» 
70, & n. 
Form and manner of — a will; may be contingent, iv. 
77. of copyholds, 7bid. of lands; to be in writing, ibid. 
ſigned by the deviſor, 77—79. atteſted and ſubſcribed in 
his preſence, 79—83, z. by three competent and credi- 
dle witneſſes, 83-105. what witneſſes are neceſſary for 
= a will of goods, 105—107, . declarations of truſt, 107. 
nuncupative will, 1%. codicil, 109. donatio cauſa mortis, 
110 & #. appointing of guardians, 112— 122. See 
Guardians; appointing of executors, 122. wife being an 
executtix, 124. executor bankrupt or non compos, 126. 
f ſuperviſors of a will, their authority, ibid. atteſting the 
execution of the will, 2%. how far it is neceſſary that 
the witneſles know that it is a will, 129, 130. wills to be 
| conſtrued favourably, 130. parol averment how far to be 
T admitted to prove the intention, 131—136 & 3. wills re- 
ferring to deeds, 136. clauſe of perfect mind and memo- 2 
ry, ibid. what words will paſs a fee ſimple or life eſtate 1 
only, 137 & 1. — 144 K . deviſe to a feme covert to her 
ſeparate uſe, 144. deviſe to heirs female, 145. deviſe to 
one's relations, ibid. how far the wife is a relation, 146, 
7, K . deviſe to younger children, 148. eſtate equal! | 
to be divided, 148—155, , deviſe of mortgages paſſet : 
the lands, 155. advowlon; tithes, fee farm rents, 156. 
lands to be fold, ibid. reſulting troſt as to the ſurplus, 
157—159. deviſe upon condition, 159—161, executory 
deviſe, what, 52 deviſe tending to perpepuity, 162. of 
* 


chattels perſonal, 164, 5, u. deviſe to children yet un- 
N ; born, 


f. 


Adminittratiun of inteſtate's effects, power of the O 
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born, 166, 7, &. in whatcaſe maintenanee ſhall be im- 
plied, 168. houſhold ſtuff, i,. houſhold goods, 74:9. 
f plate, jewels, &c. 169, u.] all his yore what it implies 
or includes, 169, 70, & =. chattels doth not imply things 
which go to the heir, 170, 1. land implies the corn growing 


. thereon, 171. deviſe in reſtraint of marriage, 173—180 


& #. condition not to give trouble to the executor, 180. 
thiog deviſed twice, 181 & *. thing which a perſon hath 
jointly with another, 182. in what caſes a legacy ſhall be 
ſaid to lapſe, 182 — 191 & 2. ſurplus, 191 —197 & u. wills 
how revocable, 197. implied revocations, 203, &c. 


Of ſeamen*s wills, and thoſe of marines, iv. 205—220. 
Of the probate of wills, and adminiſtration of inteſtates“ 


effects, iv. 229, &c. - ö 


Probate of wills, origin of the juriſdiction, iv. 229—231 & 


z. biſhop, 231. peculiar, i,. archbiſhop's prerogative 


in Caſe of dena notabilia, 232. wi. in the Britiſh colo- 


nies, 237. wills of land not ſubj to the ecclefaſtical 
joriſdiction, 238. will of goods ne =ffectual before pro- 
bate, 238 240. refuſal of an executorſhip, 240. execu- 
tor of his own wrong, 241—244 & #. co-executors, ſome 
of them do refuſe, 244, 5, & z. where ane executor ex- 
cludes the other, 245. where all refuſe, adminiſtration to 
be committed, 246. within what time the will ſhall be 
proved, 76:4. and /ce ſtat. 37 Geo. 3. c. 90. (within fix 
months) ] what the executor may do before probate, ibid. 


Ordinary to cite the executor to prove the will, 248. 


mandamus to compel the Ordinary, 16. manner of prov- 
ing the will, in common form, 249. in ſolemn form, 251. 
executors oath to render a jult account, 253. bond to the 
like purpoſe, 254. executor conſidered as a truſtet in 
chancery, 126. 259, x: probate making out, 259. regil- 


try of wills in particular places, ibid. probate of a will 
of lands not evidence, 260. probate of a will of goods 


and chattels how far evidence, 261. forged probate or 
will, 261, #. fee for probate, 264, &c. executor „Beg 26g. 

inary, 
19, 270." Ordinary may be compelled, 274. refuſal of = 
miniſtration, 276. to be granted to the widow or next of 
kin, 277. to the huſband- of the wife's effects, 278. ta 
the father or mother of their children's effects, 279. to 
the grandmother before uncles and aunts, ibid. to the 
ſon before-the father; ibid. half blood, 279, 80. in ge- 
neral, to the next of kindred, 280. See Diftribution; to 
the reſiduary legatee, or principal creditor, 280. tempo- 


rary adminiſtrations; duriag abſence out of the kingdom, 


281. the Ordinary not bound to grant theſe to next of 
kin, 281, *. pendente lim ibid. during the minority of an 


infant executor or admimftrator, 282. feme covert admi- 


piſtratrix, 284. adminiftrator dying, 285. where none 


. willzkad minifter, ibid. where there are no kindred, ibid. 
ey be granted out of the juciſdition, ibid, perſon can- 


not 
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not act before adminiſtration, 285. time of granting ad- 
miniſtration, %% [and ſee Addenda to vol. iii.] admini- 


| ftrator's oath, 286. bond on granting adminiſtration, 
ibid. fee for adminiitration, 291. and ſee Probate, Stamps; 


letters of adminiſtration allowed as evidence, 292. re- 
voking adminiſtration, 292—294. 


Of the duty of executors and adminiftrators in making an 


inventory, and getting in the effects of the deceaſed, iv. 
294. adminiſtring before inveotory made, 294, 5. laws 
requiring the making an inventory, 295. things to 
be put into the 1nventory, 297. goods, ibid. chattels, 
ibid. debts owing by the -decealed, ibid. des owing to 
the deceaſed, 248, leaſes, ibid. eſtates pur Huter wie, 298 
& xn, extent, rent, corn or other things growing, 299. 
things fixed to the freehold, 300, heir looms, 303. box 
with writings, 304. profits of lands to be ſold, 305. wife's 


\ paraphernalia, isi. See Marriage; wiſe's goods or chat- 


tels, 308. manner of valuation, zog. in what caſes. an 
inventory may be diſpenſed with, 1614. how far ſtrict for- 
malities are neceſſary, 310, ſtrictneſs requiſite in conteſt- 
ation of ſuit, i674. action given to executors or admini- 
ſtrators, 312. action in caſe of rent in arrear, 313. in 
what courts to be brought, 315. in what caſe co-execu- 
tors muſt all join, iid. caſe where one co-executor re- 
fuſeth, ibid. in what caſe one may do what all may do, 
316. in what caſes one executor can or cannot ſue an- 
other, 316 & #. co-executor dying, 317. executor of an 
executor, ibi⁴ꝗd. adminiſtrator dying, 319. executor of an 
adminiſtrator, :6id, adminiſtrator de benit non, ibid. action 
brought again divers executors, 104. colts, 320. execu- 


ror bankrupt, 321, 2. 


Of the payment of debts by execntors or adminiſtrators, 
Ordinary liable, iv. 322. executors and adminiſtrators 


liable, 323. deviſes or heir at Jaw of lands how far liable, 
324. lands deviſed to divers to be fold for payment of 
debts, one of them may ſell, 331. in what caſe the heir 
may enter for a condition broken, 332. fraudulent aliena- 
tion of goods to defeat creditors, iid. fraudulent admi- 
niſtrations to defeat creditors, 333. aſſets what, 333— 

38 & n. in what caſe the lands and the perſonalty ſhall 
be charged in aid of each other, 338—340 & x, in what 
caſe both executors ſhall be charged, where one only 
hath aſſets, 341 & #. what debts to be firſt ſatisſied, 341 
— 348 & n. forfeiture for not burying in woollen, fune- 


ral expences, overſcer of the poor dying, charges of pro- 


bate or adminiſtration, 348 & =, debts doe to the king 
on record, 348, 4. 349. debts due to the poſt office, 349. 
judgments, 349, 50, u. decree in equity, 351. recog- 
nizances arndiftacutes, mortgages, 352. rent, bonds, and 
other obligations, 353. ſimple contract, 354+ in what 
caſe: debts ſhall be paid pari paſſa, 355. in what caſes 


. intereſt mall be allowed; 357. debis barred by the ature 
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of limitation, 358. executor may file a bill to determine 
priority of payments, 3 359- debts to be paid before le. 
gacies, 361. pleas of plene adminifravit and what 
amounts to an admiſſioa of aſſets; O& ne wngque executor, 
iv. 359, 360, & #. 

Of the payment of legacies, and diſtribution of inteflates 
effects, See Legacy ; Diſtribution. 

Stamp duties chargeable on legacies, and the diftributive 
ſhares of an inteſtate's eſlate, iv. 479—485. and See 
Stamps. 

Account, ggecutor's oath to account, iv. 485. adminiſtra- 
tor's bogd to account, ibid. before whom the account 

ſhall 5% 486. ordinary's power to compel the executor 
or adminiſtrator, 78/4. parties intereſted to have notice, 

, 487. manner of paſſing the account, ibid. expences to be 

| — allowed, 488. money loft, ibid, diſcharge, 489. coſts, ibid. 

| whether the adminiſtration bond ſhall be pat in ſuit for 
debts not paid, 489, 490, . See Adminiſtration. 
Form of an inventory, iv. 491. of a will of lands, 492. of 
goods, 492, 3. of lands and goods, 494+ of a codicil, 
497- of a nuncupative will, 1814. 

Wittena gemot, what, i. 217. 

N vad, tithe of, iti. 473. 

Women, carnally knowing a woman child under ten, iii. 278. 
| taking a woman by force, ibid. taking a woman having 
ſubſtance, ibid. YR & woman under fixteen, 280. ra- 

viſhment, 282. 4 | 

i cod, tithe of, iii. 478. 

| Wil, tithe of, iii. 499. 

Hoellen, burying in, i. 262. 

Woolfon's cafe, tor blaſphemy, iii. 217. | | 

Writ of right of advow/on, i. 30 & See 29, 30, *. he 

Writers, in the religious houles, their office, ii. 335. 


*% 


V. 


York, province of, cuſtom of appointing guardians, iv. 112. 
of diſtribution of iateſtates effects, 434. 452. border ſervice 
there, 435, 6. | 

Yorkfoire, regiſter of wills therein, iv. 259. 


